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No.  11,615. 
Chissom  et  al.  v.  Barbour  et  al.  m  esl 


156    235 


Speciajl  Judge. — AppoinimerU  of. — Where  the  order  appointing  an  attor- 
ney as  special  judge,  upon  an  application  for  change  of  judge,  recites 
that  it  is  deemed  difficult  to  procure  a  judge  of  another  court  without 
unreasonable  delay,  there  is  no  room  to  question  the  appointment  on  100   ^  l{ 

the  ground  that  no  effort  was  made  to  procure  another  judge. 

Pbactice. — Change  of  Venue. — Delay. — Where  a  motion  for  a  change  of 
venae  from  the  county  is  supported  by  a  proper  affidavit,  but  the  coun- 
sel presenting  the  motion  states  in  open  court  that  the  purpose  of  the 
motion  is  delay,  the  motion  should  be  struck  from  the  files. 

JcDGMEMT. — Nvne  pro  Tune  Entry. — Evidence. — The  power  of  a  court  to 
make  nunc  pro  tune  entries  in  proper  cases  is  inherent,  and  is  not 
governed  by  section  396,  R.  S.  1881,  and  may  be  made  upon  memoranda 
by  the  clerk  in  his  issue  docket,  and  upon  a  special  finding  of  facts  by 
the  court  in  the  cause,  with  his  conclusions  of  law  thereon. 

Same. — TSme. — Such  nunc  pro  tune  entry  of  a  judgment  should  be  made  as 
of  the  date  when  the  judgment  was  actually  pronounced. 

Sake. — BiU  (^  ExceptUms. — Motion. — Semhlej  that  a  motion  for  a  nunc  pro 
tune  entry  is  no  part  of  the  record  unless  made  so  by  bill  of  exceptions 
or  order  of  court. 

From  the  Marion  Circuit  Court. 
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L  Klingensmithf  for  appellants. 

B.  B.  Duncan,  J.  8.  Duncanj  C  W.  Smith  and  /.  R.  Wilson, 
for  appellees. 

ZoLiiAKS,  C.  J. — It  is  recited  in  the  record  before  us  that 
on  the  9th  day  of  March,  1883,  appellees  filed  a  motion  in  the 
above  entitled  cause  to  have  a  judgment  in  their  favor  entered 
nunc  pro  tunc. 

It  IB  contended  by  appellees  that  the  motion  is  not  in  the 
record,  because  not  brought  into  it  by  a  bill  of  exceptions,  and 
in  support  of  that  contention  they  cite  us  to  the  case  of  Ellis 
V.  Keller,  82  Ind.  524.  The  case  before  us  seems  to  fell  within, 
the  ruling  in  that  case,  but  we  have  concluded  to  examine  it 
upon  its  merits.  It  is  stated  in  appellees^  motion  for  a  nujio 
pro  tunc  entry,  that  on  the  1st  day  of  July,  1867,  judgment 
was  rendered  in  their  favor  for  costs  against  appellants,  who 
were,  and  are,  the  plaintiffs  in  the  action,  and  that  the  clerk 
neglected  and  failed  to  make  a  formal  entry  of  that  judgment. 
After  various  rulings,  the  court  below  heard  the  evidence  and 
ordered  and  adjudged  that  the  nunc  pro  tunc  entry  should  be 
made,  as  asked  by  appellees.  From  this  ruling  appellants 
have«  appealed.  The  action  by  appellants  seems  to  have  been 
to  have  a  deed  declared  to  be  a  mortgage,  and  to  thus  recover 
the  real  estate  therein  described. 

The  several  reasons  urged  in  this  court  for  a  reversal  of  the 
judgment  ordering  the  nunc  pro  tunc  entry,  we  notice  in  the 
order  in  which  they  are  presented  in  argument.  Upon  the 
application  of  appellants,  the  venue  was  changed  from  the 
judge.  Upon  the  granting  of  the  change,  Hon.  James  E. 
Heller,  a  practicing  attorney  of  the  Marion  county  bar,  was 
appointed  as  a  special  judge  to  hear  and  determine  the  case 
presented  by  the  motion  for  a  nunc  pro  tunc  entry.  It  is 
claimed  in  argument  that  the  appointment  was  unlawful,  be- 
cause no  effort  was  made  to  procure  a  judge  of  some  court  to 
sit  in  the  case  before  appointing  an  attorney.  Section  415^ 
E..  S.  1881,  provides  that  when  a  change  of  venue  is  granted 
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from  the  judge,  as  was  done  here,  the  court  or  judge  shall  call 
a  judge  of  any  court  of  general  jurisdiction,  etc.,  to  preside 
in  and  try  the  case,  "  or,  if  it  shall  be  diflScult,  in  the  opinion 
of  the  court,  for  any  cause,  to  procure  the  attendance  of  such 
judge,  the  court,  in  order  to  prevent  delay,  may  appoint  any 
competent  and  disinterested  attorney  of  this  State,"  etc.  The 
case  before  us  is  brought  clearly  within  this  statute.  It  is 
recited  in  the  record  as  made  by  the  clerk,  and  in  a  bill  of 
exceptions,  that  in  the  opinion  of  the  court  it  was  difficult  to 
procure  the  attendance  of  any  other  judge  without  unreason- 
able delay,  and  that  Mr.  Heller  was  appointed  to  prevent  such 
delay,  etc. 

The  court  overruled  a  motion  for  a  change  of  venue  from 
the  county  and  from  the  judicial  circuit.  This  motion  was 
supported  by  an  affidavit,  in  which  it  is  stated  that  on  account 
of  the  influence  of  appellees  over  the  citizens  of  Marion 
county,  and  local  odium  and  prejudice,  etc.,  appellants  could 
not  have  a  feir  trial  in  the  county.  This  motion  was  prop- 
erly overruled,  for  several  reasons.  We  need  mention  but 
two.  In  the  first  place,  there  was  a  rule  of  court  that  appli- 
cations for  a  change  of  venue  should  be  made  not  later  than 
the  day  before  the  day  set  for  the  hearing  or  trial.  Works 
Pr.,  sec.  1273,  and  cases  there  cited.  In  the  second  place, 
the  record  shows  that  at  the  time  the  motion  and  affidavit  for 
the  change  were  filed  and  presented  to  the  court,  counsel  for 
appellants  stated  that  they  were  filed  and  presented  for  the 
purpose  of  procuring,  time. 

It  seems  that  the  hearing  had  been  postponed  at  a  previous 
term  on  the  agreement,  on  the  part  of  appellants,  that  they 
would  submit  the  matter  at,  or  within  a  few  days  after,  the 
opening  of  the  term  at  which  this  application  for  a  change  of 
venue  was  made.  Upon  the  opening  of  the  term,  applica- 
tions for  postponement  were  renewed  and  overruled.  The  ap- 
plication for  a  change  of  judge  was  also  accompanied  with 
the  statement  that  it  was  made  for  the  purpose  of  procuring 
further  time.     Such  a  statement  amounts,  really,  to  a  confes- 
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fiion  of  perjury  by  the  party  making  the  application.  Upon 
8uch  a  statement  being  made,  the  applications  should  have 
been  struck  from  the  files.  The  court  was  not  only  justified 
in  overruling  the  motion,  but  would  have  been  justified  in 
a  resort  to  measures  much  more  severe.  The  courts  will 
neither  encourage,  countenance  nor  tolerate  a  practice  that  in- 
volves such  moral  turpitude. 

It  is  contended  further,  on  the  part  of  appellants,  that  the 
power  to  order  the  nunc  pro  tunc  entry  is  derived  solely  fi^m 
section  396,  R.  S.  1881,  and  that  under  that  section  the  ap- 
plication should  have  been  made  within  two  years  after  the 
judgment  was  pronounced.  That  this  is  not  so,  has  been  sev- 
eral times  decided  by  this  court.  In  the  case  of  Burson  v. 
Blair,  12  Ind.  371,  it  was  said  that  all  courts  possess  inherent 
power  to  correct  clerical  mistakes  in  their  proceedings.  In  the 
case  of  Miller  v.  Royce,  60  Ind.  189,  the  application  was  for 
a  nunc  pro  tunc  entry  of  the  amount  of  the  judgment,  that 
having  been  left  in  blank  by  the  clerk  making  the  entry  of 
the  judgment.  The  application  was  made  more  than  twelve 
years  aft«r  the  rendition  of  the  judgment.  In  the  opinion  by 
this  court,  it  was  said :  "  It  is  well  settled,  by  numerous  de- 
cisions of  this  court,  that  the  courts  of  this  State  are  pos- 
sessed of  full  and  ample  powers  to  correct  mistakes  and  sup- 
ply omissions  in  their  records,  whenever  and  wherever  the 
records  supply  the  means  for  making  such  corrections  or 
supplying  such  omissions.  The  powers  of  the  courts  in  the 
premises  are  derived  chiefly  from  acts  of  Parliament,  which, 
with  the  common  law  of  England,  are  parts  of  the  laws  of 
this  State,  and  especially  from  8  Henry  VI.,  c.  12." 

The  case  of  Makepeace  v.  Lakens,  27  Ind,  435,  was  an  ap- 
plication for  a  nunc  pro  tunc  entry  of  an  order  made  by  the 
court,  but  not  entered  by  the  clerk.  After  a  learned  review 
of  the  English  statutes,  including  8  Henry  VI.,  c.  12,  it  was 
said  that  under  the  authority  of  these  statutes  alone,  amend- 
ments can  be  made  of  the  record,  where  the  proceedings  are 
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no  longer  in  fieriy  and  the  term  is  passed  in  which  the  record 
was  made. 

The  case  of  Smitk  v.  Staie,  71  Ind.  250^  was  also  an  appli- 
cation for  a  nunc  pro  tunc  entry.  There  it  was  said  again 
that  the  courts  of  the  State  are  possessed  of  full  and  ample 
powers  to  correct  mistakes  and  supply  omissions  in  their  rec- 
ords^ whenever  and  wherever  the  record  affords  the  means 
for  making  such  corrections  and  supplying  such  omissions^  and 
that  these  powers  are  derived  chiefly  from  8  Henry  VI.,  c. 
12.  See,  also,  Sidener  v.  Goons,  83  Ind.  183,  where  the  case 
of  Miller  v.  BoycCy  supra,  is  cited  and  quoted  from  with*  ap- 
probation. See,  also,  as  bearing  upon  the  question,  Ellis  v. 
Keller,  supra,  and  Newhouse  v.  Martin,  68  Ind.  224. 

The  case  of  Beity  v.  Burton,  71  Ind.  118,  restates  the  prop- 
osition, that  the  power  of  the  courts  to  order  nunc  pro  tunc  en- 
tries of  their  judgments  is  derived  chiefly  from  8  Henry  VI., 
c.  12,  and  holds  valid  such  an  entry  made  three  years  after  the 
rendition  of  the  judgment.  Section  396,  R.  S.  1881,  relied 
upon  by  appellants,  provides  that  the  courts  shall  relieve  a 
party  from  a  judgment  taken  against  him  through  his  excus- 
able neglect,  etc.,  "  and  supply  an  omission  in  any  proceed- 
ings on  complaint  or  motion  filed  within  two  years."  The 
"  omission  in  the  proceedings,"  we  think,  relates  to  the  pro- 
ceedings in  the  action,  and  not  to  the  simple  neglect  of  the 
clerk  to  enter  up  the  proceedings.  The  proceedings  is  the 
thing  itself — ^what  is  actually  done ;  the  entry  of  the  clerk  is 
simply  evidence  of  what  has  been  done.  The  proceedings 
and  the  entry  of  them  are  different,  as  the  rendition  of  judg- 
ment and  the  entry  of  judgment  are  different  and  distinct 
each  from  the  other.  As  said  in  the  case  of  Reily  v.  Burton, 
iBupra,  the  rendition  of  the  judgment  is  the  act  of  the  court, 
while  the  entry  of  the  judgment  is  the  act  of  the  clerk  of 
the  court.  See,  also,  Anderson  v.  Mitchell,  58  Ind.  592.  If 
we  are  correct  in  this  construction  of  the  statute,  and  if  the 
former  cases  above  cited  are  correct,  it  follows  that  the  limita- 
tion of  two  yeai's  does  not  apply  to  a  case  like  this,  where  it 
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is  a«ked  simply  that  the  entry  of  the  proceedings,  the  judg- 
ment in  this  case,  shall  be  made  as  of  the  date  when  the  pro- 
ceedings were  had. 

It  is  contended  still  further  by  appellants,  that  there  was 
nothing,  or  at  least  no  evidence  of  anything,  upon  which  to 
base  an  order  and  judgment  for  a  nuTic  pro  tunc  entry  of  a 
judgment.  Upon  the  hearing  below,  appellees  introduced  in 
evidence  entries  made  by  the  clerk  in  a  docket,  called  the 
clerk^s  issue  docket.  These  entries  were  made  in  the  case, 
following  the  proper  entitling  of  the  case,  and  show  the  de- 
fendants (appellees)  ruled  to  answer,  and  the  other  various 
steps  in  the  case,  including  the  submission  of  the  cause  to 
the  court,  finding  for  defendants,  new  trial  overruled,  sixty 
days  to  plaintiffs  (appellants)  to  file  a  bill  of  exceptions,  and 
finally,  "judgment  vs.  plaintiffs  for  costs.  Order-book  24, 
page  582."  Following  each  one  of  the  entries  in  the  issue 
docket  is  a  like  reference  to  different  pages  of  this  same  or- 
der-book. Whether  any  of  these  entries  were  in  the  order- 
book  at  length,  we  can  not  tell  certainly  from  the  record. 
No  order-book  containing  these  several  entries  was  intro- 
duced in  evidence,  and  there  is  nothing  in  the  record  or  the 
briefs  of  counsel  to  explain  these  references  to  the  order-book. 

Appellees  also  introduced  in  evidence,  from  the  order-book 
referred  to  in  the  issue  docket,  and  at  the  page  last  indicated, 
a  special  finding  of  facts  made  by  Judge  Hines  who  tried  the 
case,  and  his  conclusions  of  law  upon  those  facts  in  &vor  of 
appellees.  This  entry  from  the  order-book  shows  that  ap- 
pellants excepted  to  the  conclusions  of  law,  moved  for  a  new 
trial,  and,  upon  that  being  overruled,  were  granted  time  in 
which  to  file  a  bill  of  exceptions.  There  is  no  judgment  for 
costs  in  this  entry  from  the  order-book.  That  seems  to  be 
found  alone  in  the  clerk's  issue  docket.  It  is  not  found  in 
the  court's  docket,  and,  because  not  found  there,  appellants 
contend  that  it  can  not  be  made  a  basis  upon  which  to  predi- 
cate a  nunc  pro  tunc  entry ;  that  there  is  nothing  to  show 
that  the  clerk  made  the  note  of  the  judgment  by  order  of 
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the  court.  In  short,  that  there  is  nothing  to  show  that  a 
judgment  was  rendered. 

In  DanielPs  Chancery  Pleading  and  Practice,  page  1017,  it 
was  said,  that  orders  to  enter  decrees  nunc  pro  tunc  will  be 
made  after  a  very  long  interval  has  elapsed  from  the  time  of 
pronouncing  the  decree,  and  even  where  the  original  decree 
has  been  lost,  the  court  has  permitted  it  to  be  entered  nunc 
pro  tunc,  from  the  official  copy,  after  the  lapse  of  twenty- 
three  years. 

In  the  case  of  State,  ex  reL,  v.  Mayor,  etc.,  24  Ala.  701,  it 
was  held  that  a  nunc  pro  tunc  entry  may  be  made  on  the 
written  opinion  of  the  judge,  when  he  is  required  to  file  such 
an  opinion. 

In  Yonge  v.  Broxson,  23  Ala.  684,  it  was  said :  "  The  motion 
docket  is  a  book  of  the  court  required  by  law  to  be  kept  by 
the  clerk,  and  the  entries  in  it  may  be  looked  to  as  showing 
the  orders  taken  by  the  court,  and  are  sufficient  evidence 
to  authorize  the  rendition  of  a  judgment  nunc  pro  tuncJ^  In 
the  case  of  Sidener  v.  Coons,  supra,  it  was  held  that  the  judg- 
ment could  be  corrected  by  the  note  sued  on.  See,  also,  to 
same  effect,  Conway  v.  Day,  79  Ind.  318 ;  Mitchell  v.  Lincoln, 
78  Ind.  531.  We  give  these  cases  simply  as  examples  of  what 
may  be  a  sufficient  basis  upon  which  to  predicate  a  nunc  pro 
tunc  entry. 

Without  extending  this  opinion  by  elaboration,  we  think 
that  the  special  finding  of  facts,  and  the  conclusions  of  law 
made  thereon  by  the  court,  and  the  note  made  by  the  clerk 
in  a  docket  which  the  law  requires  him  to  keep,  R.  S.  1881, 
section  402,  without  reference  to  the  affidavit  of  Judge  Hines, 
that  he  rendered  and  announced  the  judgment,  are  sufficient 
to  authorize  the  court  to  order  the  nunc  pro  tunc  entry.  See, 
again,  Mahepea^  v.  Lukens,  supra. 

A  motion  was  made  below  to  modify  the  order,  so  that  the 
judgment  might  be  rendered  and  entered  as  of  the  date  of 
these  proceedings.  In  answer  to  this,  it  is  sufficient  to  say 
that  there  was  no  occasion  for  rendering  a  judgment,  nor 
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would  it  have  been  proper,  because  a  judgment  had  al- 
ready been  rendered,  and  this  proceeding  was  simply  to  have 
that  judgment  entered  as  of  the  proper  date.  The  fact  that 
appellants  may  not  now  appeal  from  that  judgment,  is  not  in 
the  way  of  the  nunc  pro  tunc  entry.  If  they  wished  to  ap- 
peal, they  might  have  had  the  judgment  entered  in  time. 
Some  other  questions  are  discussed,  but  it  is  not  necessary  to 
extend  this  opinion  in  an  examination  of  them,  as  they  would 
not  change  the  result. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  24, 1885. 


No.  10,998. 

Adams  et  al.  v.  Sullivan. 

Wabehousemak. — Evidence. —  Unsigned  Memoranda, — In  an  action  against 
a  waiehouBeman  to  recover  for  damages  to  eggs  stored  in  his  warehouse, 
unsigned  slips  of  paper  upon  which  were  written  bj  plaintiff's  employee* 
the  number  and  quality  of  eggs  in  each  barrel  when  stored,  and  also  the 
relative  number  of  good  and  bad  eggs  when  they  were  withdrawn  from, 
storage,  and  which  were  then  reported  to  plaintiff's  book-keeper,  and  a 
synopais  of  each  entered  upon  his  books,  do  not  constitute  the  best  evi- 
dence of  such  facts,  and  parol  evidence  thereof  is  admissible. 

Same. — Meagwre  of  Damages. — Instruction. — In  such  case,  an  instruction^ 
which,  in  effect,  tells  the  jury  that  in  making  up  the  amount  of  dama- 
ges, in  the  event  of  a  finding  for  the  plaintiff,  the  eggs  should  be  estimated 
at  the  highest  market  price  which  the  plaintiff  could  have  obtained  for 
them,  at  the  time  they  were  injured,  is  erroneous,  as  they  should  be  esti- 
mated according  to  their  market  value  in  the  locality  where  they  were 
injured,  and,  if  the  time  be  indefinite  and  the  market  fluctuating,  the 
average  range  of  prices  would  be  the  proper  standard  of  their  market 
value. 

Evidence. —  Witness. — Expert. — Time. — liemotenefs.—Diserelion  of  Court. — 
Where  B.  is  called  as  a  witness  by  the  defendant  to  impeach  the  com- 
petency of  F.,  a  witness  for  plaintiff,  in  a  particular  employment,  and  it 
is  proposed  to  prove  by  B.  that  three  or  four  years  previously  F.  had 
been  in  his  service,  and  that  he  was  neither  an  expert  nor  a  competent 
person  for  such  particular  employment,  the  trial  court  may  exclude 
such  testimony  as  too  remote,  as  in  such  cases  the  remoteness  or  prox- 
imity of  the  time  rests  very  much  in  the  discretion  of  the  nisi  prius  court. 
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Same. — J^-w^  </  BeputaUon, — Poa-tieulat  EmploymenL — Proof  of  reputation 
is  not  admissible  to  show  what  a  party's  relations  are  to  a  limited  num- 
ber of  persons,  or  wlitit  his  qualifications  may  be  for  some  merely  private 
pursuit,  or  whether  he  is  skilled  in  some  particular  employment. 

From  the  Marion  Superior  Court. 

jB.  N.  Lamb  and  S.  M.  Shepard,  for  appellants. 

G  Byfidd  and  L.  Howlandy  for  appellee. 

NiBLACK,  J. — ^The  appellants,  David  M.  Adams  and  James 
C.  AdamSy  doing  business  in  the  firm  name  of  the  Adams 
Packing  Company,  were,  during  the  summer  and  fall  of  the 
year  1881,  the  proprietors  of  a  warehouse  in  the  city  of  In- 
dianapolis, containing  what  was  known  as  a  ^'  cold  storage 
room,''  claimed  to  be,  amongst  other  things,  specially  adapted 
to  the  storage  of  eggs  and  butter.  The  appellee,  John  E.  Sul- 
livan, was,  during  the  same  period  of  time,  in  the  general 
produce  business  in  the  same  city,  which  included  the  pur- 
chase, handling  and  sale  of  eggs  and  butter.  Commencing 
on  the  8th  day  of  June  and  ending  on  the  5th  day  of  Sep- 
tember in  said  year  1881,  Sullivan  deposited  in  the  cold  stor- 
age room  in  question  the  aggregate  amount  of  two  hundred  and 
twenty-nine  barrels  of  eggs  and  fifty  or  more  tubs  of  butter 
for  safe-keeping.  When  Sullivan  withdrew  these  barrels  of 
eggs  and  tubs  of  butter  for  sale  and  consumption  late  in  the 
fidl,  he  claimed  to  have  found  them  all  in  a  more  or  less  dam- 
aged condition,  and  this  action  was  instituted  for  the  alleged 
failure  of  the  appellants  to  take  proper  care  of  the  eggs  and 
butter  while  stored  in  their  warehouse.  Verdict  for  the  plain- 
tiff at  special  term,  assessing  his  damages  at  the  sum  of 
$897.50.  New  trial  denied,  and  judgment  on  the  verdict. 
Judgment  affirmed  at  general  term. 

As  regards  the  eggs,  the  manner  in  which  they  were  han- 
dled, stored  and  prepared  for  market,  was  first  shown  by  the 
evidence.  It  was  in  this  way  made  to  appear  that  when  eggs 
were  gathered  in  either  by  wagons  or  from  shipments  by  rail- 
road, they  were  put  into  a  dark  room,  where  they  were  ex- 
amined and  tested  by  an  employee  of  the  plaintiff  known  to 
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those  engaged  in  buying  and  selling  eggs  as  a  "candler/* 
This  examination  was  made  by  the  eandler  placiRg  each  egg 
between  his  eyes  and  a  light,  by  means  of  which  he  was  en- 
abled to  test  the  quality  of  each  egg,  and  to  classify  it  ac- 
cordingly. The  eggs  were  then  taken  by  another  employee 
known  as  a  "  packer,"  and  packed  in  oats  into  barrels,  put- 
ting the  best  quality  together  and  calling  them  "A"  eggs,  and 
those  not  so  good  together  and  calling  them  "  B  "  eggs,  throw- 
ing away  all  the  rest  as  bad  eggs.  When  the  eggs  were  with- 
drawn from  the  warehouse,  they  were  candled  in  the  same 
manner  as  above,  before  they  were  thrown  upon  the  market. 
When  the  packer  filled  a  barrel,  he  wrote  on  a  slip  of  paper 
something  denoting  the  quality  of  the  eggs  and  the  number 
of  dozen  the  barrel  contained.  These  slips  were  reported  from 
time  to  time  to  the  book-keeper,  who  entered  a  synopsis  of 
the  information  they  conveyed  upon  the  plaintiff's  books. 
After  the  eggs  were  withdrawn  from  the  warehouse  and  again 
examined,  the  number  of  good,  as  well  as  of  bad  eggs,  found 
in  each  barrel  respectively,  was  written  on  a  slip  of  paper,  and 
in  this  way  the  condition  of  the  eggs  in  each  barrel  was,  at 
different  intervals  of  time,  reported  to  the  book-keeper,  who, 
also,  entered  a  synopsis  of  what  each  slip  contained  upon  the 
books  of  the  plaintiff. 

A  young  woman  was  book-keeper  for  the  plaintiff  during 
the  summer  and  fall  of  1881,  and  as  a  witness  in  his  behalf 
first  testified  to  and  explained  the  manner  in  which  the  num- 
ber and  quality  of  the  eggs  stored  in  the  warehouse,  as  well 
as  their  condition  after  they  were  withdrawn,  were  reported 
to  her,  and  to  the  disposition  made  of  the  slips  of  paper  from 
which  she  made  entries  in  the  books  in  her  charge.  She  was 
then  asked :  "  From  these  reports  you  may  state  what  number 
of  good  and  what  number  of  bad  eggs  were  *  *  *  stored  in 
the  Adams  Packing  House?"  This  question  was  objected  to 
by  the  defendants,  but  the  witness  was  permitted  to  answer  it, 
giving  the  aggregate  number  of  the  good  eggs,  as  well  as  of 
the  bad  eggs,  as  they  had  been  reported  to  her. 
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It  is  insisted  that  the  court  erred  in  permitting  this  ques- 
tion to  be  answered,  upon  the  ground  that  the  slips  of  paper 
constituting  the  reports  made  to  the  witness  were  the  best 
evidence  and  ought  to  have  been  produced.  But  these  slips 
of  paper  were  only  unsigned  memorandums,  which  of  them- 
selves proved  nothing  and  would  have  required  the  support 
of  parol  or  other  evidence,  to  have  made  them  evidence  for 
any  purpose.  The  best  evidence  of  the  relative  numbers  of 
the  good  to  the  bad  eggs  was  the  testimony  of  the  men  who 
handled  them.  The  slips  of  paper  and  entries  in  the  books 
were  but  collateral  and  incidental  circumstances,  constituting 
mere  links  in  the  chain  of  the  evidence.  They  were  but  col- 
lateral and  incidental  matters  proper  to  be  used  in  testing 
the  accuracy  of  testimony  given  by  those  who  claimed  to 
have  examined  and  counted  the  eggs. 

General  footings,  or  aggregate  amounts,  may  be  testified  to 
by  a  witness  who  is  familiar  with  them,  for  the  purpose  of 
testing  the  accuracy  of  more  detailed  statements  in  the  evi- 
dence, or  when  necessary  to  make  out  a  merely  prima  facie 
case.  Thomburgh  v.  New  CasUey  etc/,  B.  R.  Co.,  14  Ind.  499 ; 
1  Greenl.  Ev.,  sections  117,  118,  119  and  120.  There  was 
no  error,  therefore,  in  permitting  the  question  to  which  ob- 
jection was  made  to  be  answered. 

One  Foster  was  candler  for  the  plaintiff  at  the  time  the 
egg^  were  examined  and  packed  in  barrels  preparatory  to  be- 
ing stored  in  the  warehouse,  and  he  testified  to  having  had 
eight  or  nine  years  experience  as  a  candler,  and  in  the  hand- 
ling of  eggs.  He  was  not  called  as  an  expert,  but  was  exam- 
ined as  to  the  number  and  quality  of  the  eggs  which  went 
into  the  warehouse,  and  as  to  facts  generally  coming  to  his 
knowledge  while  in  the  plaintiff^s  employment. 

The  defendants,  at  the  proper  time,  called  one  Budd  as  a 
witness,  who  testified  that  he  had  been  in  the  business  of 
buying,  handling  and  selling  eggs  and  butter  for  twenty-one 
years;  that  he  was  acquainted  with  Foster;  that  he  had  had 
Foster  in  his  employment  three  or  four  years  previously. 
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The  defendants  thereupon  proposed  to  prove  by  Budd  thati 
Foster  was  neither  an  expert  nor  a  competent  person  for  the 
candling  of  eggs,  but  the  court  declined  to  allow  the  pro- 
posed proof  to  be  made,  upon  the  ground  that  the  time  of 
Foster's  employment  by  Budd  was  too  remote ;  and,  in  that, 
respect,  we  know  of  nothing  which  would  sustain  us  in  hold- 
ing that  the  court  did  not  decide  correctly.  In  such  cases  the 
remoteness  or  proximity  of  the  time  indicated,  relatively  speak- 
ing, rests  very  much  in  the  discretion  of  the  nisi  priua  court. 

One  Neal  was  also  a  candler  for  the  plaintiff  when  a  con- 
siderable part  of  the  eggs  were  examined  and  assorted,  after 
they  were  withdrawn  from  the  warehouse.  He  testified  to 
having  had  experience  as  a  candler  of  eggs,  and  to  the  gen- 
eral condition  of  the  eggs  and  barrels  containing  them  which 
he  examined. 

Budd  further  stated  that  he  was  acquainted  with  Neal  per- 
sonally ;  also,  with  NeaPs  reputation  amongst  his  neighbors, 
and  business  associates  as  a  candler  and  handler  of  eggs. 
The  defendants  then  offered  to  prove  by  Budd  that  NeaPs 
reputation  in  that  respect  was  bad  amongst  his  neighbors  and 
those  having  business  associations  with  him,  but  the  court  re- 
fused to  permit  the  proffered  proof  to  be  made,  upon  the 
ground  that  such  proof  was  not  admissible,  either  to  show 
Neal's  incompetency  or  to  impair  the  value  of  his  testimony. 
When  a  person  is  admitted  to  testify  as  an  expert  merely, 
the  manner  in  which,  and  the  extent  to  which,  his  compe- 
tency as  an  expert  may  .be  questioned,  is  a  subject  upon 
which  there  is  some  obscurity  in  the  authorities,  but,  although 
referred  to  in  argument,  the  subject  is  one  not  directly  in- 
volved in  the  proper  decision  of  this  cause.  Laroa  v.  Cbm- 
monwealthy  84  Pa.  St.  200;  Ordronaux  Jurisp.,  section  117; 
Whart.  Crim.  Ev.,  section  409. 

Proof  of  reputation,  as  a  general  rule,  applies  only  to  the  re- 
lations which  a  party  sustains  in  some  respect  to  the  public, 
and  to  such  things  as,  from  their  very  nature,  are  ordinarily 
incapable  of  the  usual  means  of  proof,  such  as  pedigree,  re- 
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lationshlp,  character^  prescription,  custom,  boundary,  reputed 
ownership  and  general  rumor.  It  is  admissible  to  establish 
what  has  generally,  but  imperceptibly,  come  to  be  recognized 
as  an  existing  condition  or  state  of  affairs  touching  some  mat- 
ter to  which  the  attention  and  observation  of  society  have 
been  directed,  and  concerning  which  there  has  been  a  concur- 
rence of  many  voices,  but  not  to  prove  what  a  party's  rela- 
tions are  to  a  limited  number  of  persons,  or  what  his  quali- 
fications may  be  for  some  merely  private  pursuit,  or  whether 
he  is  skilled  in  some  particular  employment.  These  are  mat- 
ters susceptible  of  direct  proof,  and  the  usual  means  to  es- 
tablish them  must  be  resorted  to.  Starkie  Ev.  45 ;  1  Greenl. 
Ev.,  section  101;  Walker  v.  Moors,  122  Mass.  501;  Best 
Princ.  Ev.,  section  497,  et  seq.  It  follows  that  the  proposed 
evidence,  as  to  the  reputation  of  Neal  as  a  candler  Bjnd, 
handler  of  eggs,  was  properly  excluded. 

One  of  the  instructions  given  by  the  court  to  the  jury,  known 
a^  No.  8,  first  enumerated  many  circumstances  which  they 
ought  to  take  into  consideration  in  assessing  the  plaintiff's 
damages,  in  the  event  that  they  found  for  him,  and  concluded 
as  follows:  "The  plaintiff  is,  however,  entitled  to  recover 
the  highest  market  price  he  could  have  obtained  at  the  time 
of  the  injury  for  the  goods,  had  the  defendants  fully  per- 
formed their  duty  and  properly  preserved  the  goods  during 
the  time  they  were  bound  under  their  contract  to  keep  them 
in  storage." 

There  is  some  obscurity  in  the  phraseology  of  this  instruc- 
tion, when  considered  with  reference  to  its  application  to  the 
evidence,  but  we  construe  so  much  of  it  as  is  set  out  above, 
when  taken  in  connection  with  what  preceded  it,  to  have 
meant  that  in  making  up  the  amount  of  damages,  in  the 
event  of  a  finding  for  the  plaintiff,  the  eggs  should  have  been 
estimated  at  the  highest  market  price  which  the  plaintiff 
could  have  obtained  for  them,  whether  by  shipment  or  other- 
wise, at  the  time  they  were  injured. 
The  authorities  bearing  directly  upon   the   question  in- 
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volved  are  very  meager,  but,  as  thus  construed,  and  judged 
of  in  the  light  of  all  the  analogies  which  occur  to  us,  the  in- 
struction can  not  be  sustained.  The  jury  ought  to  have  been 
told  that  in  assessing  the  damages,  the  eggs  should  have  been 
estimated  according  to  their  market  value  in  the  city  of  In- 
dianapolis,  when  they  were  injured. 

The  rules  for  the  assessment  of  damages  in  actions  of  trover, 
for  breach  of  a  contract  to  be  performed  at  a  particular  place, 
and  for  injuries  to  goods  in  transitu  by  common  carriers,  con- 
currently sustain  us  in  the  conclusion  we  have  reached,  ad- 
verse to  the  correctness  of  the  instruction  set  out  in  part  as 
above.  Besides,  when  the  market  is  fluctujiting  and  the  pre- 
cise time  somewhat  indefinite,  the  average  range  of  prices 
about  the  time  inquired  of  affords  the  proper  standard  of  the 
market  value  of  a  commodity.     2  Sutherland  Dam.  374. 

Various  general  and,  in  some  instances,  hypothetical  ques- 
tions were  asked  of  witnesses  by  the  defendants  concerning 
the  business  of  buying,  handling  and  storing  eggs,  which 
tended,  in  a  greater  or  less  degree,  to  test  the  accuracy  of 
some  of  the  statements  made  by  witnesses  for  the  plaintiff, 
but  were  held  to  be  improper  questions  by  the  court.  We 
will  not  attempt  to  set  out,  or  comment  in  detail  upon,  any 
of  those  questions,  as  the  judgment  must,  at  all  events,  be  re- 
versed. 

It  is  sufficient  for  our  present  purpose  to  remark  that,  in 
our  opinion,  some  of  those  questions  were  erroneously  ex- 
cluded, and  that,  in  consequence,  the  defendants  were  not,  in 
some  instances,  allowed  the  latitude  to  which  they  were  en- 
titled in  their  efforts  to  break  the  force  of  some  of  the  testi- 
mony produced  against  them. 

The  judgment  at  general  term  is  reversed,  with  costs,  and 
the  cause  remanded  with  instructions  to  reverse  the  judgment 
at  special  term. 

Filed  Jan.  30, 1885. 
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No.  12,085.  

100      1.5 

Benjamin  et  al.  v.  Webster.  IliLi?? 

MrNiciPAi*  Corporation. — Law  of  Incorporation. — Ordinances. — Fire  Board. 
— Ddegaium  of  Powers  and  Duties, — Chief  Engineer  of  Fire  Department — 
The  common  council  of  a  city,  incorporated  under  the  general  law  of 
this  State  for  the  incorporation  of  cities,  is  not  authorized  to  pass  or- 
dinances which  contravene  the  express  provisions  and  the  clear  impli- 
cations of  the  statute  under  which  the  city  is  incorporated.  The  crea- 
tion of  a  fire  board  is  unauthorized  and  is  impliedly  forbidden  by  the 
statute;  and  the  attempt  by  ordinance  to  invest  such  fire  board  with 
powers  and  duties  which  the  statute  imposed  upon  the  common  coun- 
cil, or  upon  the  chief  engineer  of  the  fire  department,  and  which  could 
not  be  delegated,  is  a  palpable  violation  of  the  statute,  and,  therefore, 
inTalid  and  void. 

From  the  Marion  Superior  Court. 

J.  R.  Wilson  and  G,  W.  Spahr,  for  appellants. 

A.  Boice,  i2.  0.  Hawkins  and  C.  S,  Denny,  for  appellee. 

HowK,  J. — ^The  city  of  Indianapolis  is  a  city  incorporated 
under  the  general  law  of  this  State,  approved  March  14th, 
1867,  and  the  various  laws  since  passed  supplemental  to  or 
amendatory  of  such  general  law,  and  is,  or  ought  to  be,  gov- 
erned thereby.  In  section  3106,  R.  S.  1881,  in  force  since 
March  10th,  1873,  it  is  provided  that  the  common  council  of 
such  a  city  "  shall  have  the  power  to  enforce  ordinances,"  on 
certain  subjects  and  for  certain  expressed  purposes,  and  among 
others,  in  the  thirtieth  clause  of  such  section, "  to  regulate  and 
protect  fire  engines,  hose,  hook  and  ladders."  Besides  the 
specific  power  to  enforce  ordinances,  mentioned  in  such  sec- 
tion, and  in  addition  thereto,  it  is  further  provided  in  section 
3155,  R.  8.  1881,  in  force  since  March  14th,  1867,  that  "The 
common  council  shall  have  power  to  make  other  by-laws  and 
ordinances  not  inconsistent  with  the  laws  of  this  State,  and 
necessary  to  carry  out  the  objects  of  the  corporation,"  etc. 

On  May  15th,  1876,  the  common  council  of  the  city  of  In- 
dianapolis passed  an  ordinance  organizing  the  "  fire  depart- 
ment."    Section  2  of  this  ordinance  provided  that  the  com- 
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mon  council  should  elect  three  councilmen  to  serve  and  be 
known  as  the  "  fire  board,"  of  which  board  the  chief  of  the 
iire  department  should  ex  officio  be  a  member.  After  .pro- 
viding what  officers  and  employees  should  constitute  the  fire 
department,  and  for  the  election  by  the  common  council  of 
the  chief  and  assistant-chief  of  the  department,  the  ordi- 
nance then  authorized  the  fire  board  to  appoint  all  the  other 
officers  and  members  of  the  fire  department.  It  was  further 
provided  that  the  fire  board  should  have  charge  of  all  matters 
relating  to  the  fire  department,  and  have  power  to  order  all 
necessary  repairs,  and  to  make  all  needful  rules  for  the  regu- 
lation of  the  fire  department.  On  May  28th,  1878,  the  city 
of  Indianapolis  having  prior  thereto,  in  conformity  with  law, 
passed  under  the  government  of  a  board  of  aldermen  and  a 
common  council,  certain  sections  of  the  ordinance  organizing 
the  fire  department  were  amended  so  as  to  make  the  fire 
board  to  consist  of  one  alderman  and  two  councilmen,  and 
the  chief  engineer  of  the  fire  department  to  be,  as  before,  ex 
officio  a  member  of  such  board.  The  amended  ordinance  also 
increased  the  number  of  the  officers  and  employees  of  the  fire 
department,  and  provided  that  all  of  them,  except  the  chief 
fire  engineer,  should  be  appointed  by  the  fire  board  and  "  hold 
their  offices  during  good  behavior." 

On  September  3d,  1879,  another  ordinance  was  passed, 
amending  certain  sections  of  the  original  ordinance  organiz- 
ing the  fire  department  of  the  city  of  Indianapolis ;  but  none 
of  the  provisions  of  this  amendatory  ordinance  are  material 
to  any  of  the  questions  in  this  case,  and  they  need  not,  there- 
fore, be  set  out  in  this  opinion.  These  were  the  ordinances 
of  the  city  of  Indianapolis  in  relation  to  the  organization  of 
the  fire  department  and  the  "  fire  board"  of  such  city,  which 
were  in  force  at  the  time  the  act  of  March  8th,  1881,  supple- 
mental to  the  general  law  of  this  State  of  March  14th,  1867, 
for  the  incorporation  of  cities,  took  efiect  and  became  a  law. 

Afterwards,  on  June  1st,  1881,  the  law-making  power  of 
the  city  of  Indianapolis  pajssed  another  ordinahce,  wherein  it 
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was  provided,  among  other  things,  that  the  "  fire  board/'  as 
then  provided  for  by  ordinances  of  such  city,  should  consist 
of  three  members,  who  should  be  members  of  the  common 
council,  and  should  be  elected  at  the  time  and  in  the  manner 
then  required  by  law,  and  who  should  serve  as  members  of 
such  fire  board  during  their  terms  of  oflSce  as  councilmen. 
On  January  11th,  1884,  the  board  of  aldermen  and  common 
<K)unciI  of  the  city  of  Indianapolis  met  in  joint  convention, 
and  then  elected  and  appointed  the  appellants,  Frank  E.  Benja- 
min, Joseph  W.  Wharton  and  George  W.  Spahr,  then  members 
of  such  common  council,  to  be  members  of  the  "  fire  board  *' 
of  such  city,  to  serve  as  such  during  their  terms  of  office  as 
councilmen.  Thereupon  the  appellants  accepted  such  elec- 
tion and  appointment,  and  were  duly  qualified  as  members  of 
such  fire  board,  and  entered  upon  the  discharge  of  their  of- 
ficial duties  and  the  exercise  of  their  powers  under  the  afore- 
said ordinances. 

In  addition  to  the  foregoing  facts,  the  appellants,  the  plain- 
tiflfe  below,  alleged  in  their  complaint  that  the  appellee,  Jo- 
seph H.  Webster,  then  claimed  the  right  to  manage  and  con- 
trol the  fire  department  of  the  city  of  Indianapolis,  and  to 
perform  the  duties  and  exercise  the  rights,  privileges  and  pow- 
ers pertaining  to  appellants  as  members  of  the  fire  board  of 
the  city  of  Indianapolis;  and  that  appellee  was  about  to 
wrongfiilly  and  unlawfully  usurp,  or  attempt  to  usurp,  the 
rights,  powers,  duties  and  privileges  of  the  appellants,  as  mem- 
bers of  such  fire  board,  to  their  injury  and  damage,  and  in 
violation  of  their  obligations,  rights,  duties  and  privileges,  as 
members  of  such  board,  and  to  the  injury  of  the  good  gov- 
ernment of  the  fire  department  of  such  city,  etc.  Where- 
fore, etc. 

A  temporary  restraining^  order  was  granted,  as  prayed  for. 
The  appellee  appeared,  and,  his  motion  to  dissolve  the  re- 
straining order  having  been  overruled,  he  answered  appellants' 
complaint  in  a  single  special  paragraph.  Appellants'  demur- 
VoL.  100.— 2 
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rer  to  appellee's  answer  was  sustained  by  the  court.  Appellee 
excepted  to  this  rulings  and^  declining  to' amend  or  plead 
further,  he  was  perpetually  enjoined  by  the  decree  of  the 
court  at  special  term,  in  accordance  with  the  prayer  of  the 
complaint. 

On  appeal  the  general  term  reversed  the  judgment  at  spe- 
cial term,  and  dissolved  the  temporary  injunction,  and  from 
the  judgment  of  the  general  term  the  appellants  have  appealed 
to  this  court. 

In  his  answer  to  the  complaint  the  appellee  did  not  deny 
the  passage  of  the  several  ordinances,  recited  in  the  com- 
plaint, creating  the  fire  board  of  the  city  of  Indianapolis,  and 
prescribing  the  powers  and  duties  of  such  board  in  relation 
to  the  fire  department  of  such  city ;  nor  did  he  deny  that 
the  appellants  were  elected  and  qualified  as  members  of  such 
board.  On  the  contrary,  these  matters  were  expressly  ad- 
mitted, but  the  appellee  averred  that  he  was  and  had  been 
for  more  than  two  years  past  the  duly  elected,  qualified  and 
acting  chief  engineer  of  the  fire  department  of  the  city  of  In- 
dianapolis; that  on  May  24th,  1884,  the  common  council  and 
board  of  aldermen  of  such  city  had  passed  an  ordinance  re- 
pealing, in  express  terms,  all  the  ordinances  set  out  in  the 
appellants'  complaint;  that  afterwards,  on  July  14th,  1884, 
another  ordinance  was  passed  by  the  law-making  power  of 
such  city  ibr  the  organization  of  the  fire  department  thereof, 
in  which  latter  ordinance  the  powers  and  duties  which  had 
theretofore  devolved  upon  the  fire  board  were  transferred  to 
and  conferred  upon  the  chief  engineer  of  the  fire  department; 
that  such  ordinance  had  never  been  repealed,  amended  or 
modified,  and  since  the  commencement  of  this  suit  was  the 
only  ordinance  in  force  for  the  government  of  the  fire  de- 
partment ;  and  that  since  the  passage  of  the  latter  ordinance 
the  appellee  had  been,  at  all  times,  ready  and  willing,  and 
had  claimed  the  right,  as  chief  engineer  of  the  fire  depart- 
ment, to  carry  out  its  provisions. 

We  are  of  opinion  that  this  answer  stated  a  full  and  com- 
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plete  defence  to  the  appellants'  complaint,  and  that  the  de- 
murrer  thereto  ought  to  have  been  overruled.  The  chief  en- 
gineer of  the  fire  department  is  a  city  officer,  provided  for  in 
the  general  law  of  the  State  for  the  incorporation  of  cities* 
Section  3098,  R.  S.  1881.  In  section  3201,  R.  S.  1881,  in 
force  since  March  14th,  1867,  it  is  provided  that  "The  chief 
engineer  shall  have  the  superintendence  of  the  fire  department* 
He  shall  see  that  all  apparatus  for  the  extinguishment  of  fires,, 
belonging  to  the  city,  is  kept  in  proper  order,  and,  from  time 
to  time,  report  to  the  common  council  the  condition  of  the 
same,  and  the  repairs  or  additions  thereto  to  render  the  de- 
partment efficient.  He  shall  appoint  a  first  and  second  as- 
sistant engineer,  with  the  advice  and  consent  of  the  common 
council,  who  shall  act  under  his  directions." 

It  seems  to  us  that  these  statutory  provisions  must  have 
been  overlooked  by  the  law-making  power  of  the  city  of  In- 
dianapolis in  the  passage  of  the  several  ordinances  set  out  in 
appellants'  complaint,  for,  in  creating  the  fire  board  and  in 
prescribing  the  powers  and  duties  of  such  board,  those  ordi- 
nances certainly  contravened  the  express  provisions  and  the 
clear  implications  of  the  statute  under  which  the  city  was  and 
vs  incorporated.  The  creation  of  the  fire  board  was  wholly 
unauthorized  by  the  statute,  and  it  was  impliedly  forbidden 
thereby.  Powers  and  duties  were  attempted  to  be  given  to 
such  board,  some  of  which  the  statute  imposed  upon  the  com- 
mon council  as  a  body,  and  some  were  the  plain  statutory  du- 
ties of  the  chief  engineer  of  the  fire  department. 

But  it  is  claimed  by  the  appellants  that  the  supplemental 
act  of  March  8th,  1881,  referred  to  in  their  complaint,  has  so 
lecognized  the  existence  of  boards  authorized  or  required  by 
ordinances  of  the  city,  as  to  vitalize  and  give  validity  to  the 
ordinances  providing  for  the  creation  of  the  fire  board,  and 
prescribing  its  powers  and  duties.  Section  3054,  R.  S.  1881* 
We  do  not  think  so.  The  statute  has  reference  to  such  boards 
only  as  had  been  lawfully  created  by  ordinances  of  the  city^ 
and  not  to  boards  whose  creation,  powers  and  duties  were  un- 
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authorized  by  the  law  for  the  incorporation  of  cities,  and 
were  in  direct  contravention  of  some  of  its  provisions. 

It  is  claimed  also  that  the  judgment  of  the  general  term,  dis- 
solving the  temporary  restraining  order  theretofore  granted  in 
the  cause,  was  unauthorized  by  law,  and,  therefore,  erroneous* 
This  position  is  not  well  taken,  and  can  not  be  sustained.  In 
section  1360,  R.  S.  1881,  in  force  since  September  19th,  1881, 
express  authority  is  given  the  general  term  to  "  render  such 
judgment  as  may  be  deemed  proper." 

The  judgment  of  the  general  term  is  afiSrmed,  with  costs. 

Filed  Jan.  21, 1885. 
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Principal  and  Qvrkty.— Release  by  Extejuionc^  Time, — JudgmenL— Where 
there  is  a  judgment  against  A.  and  B.,  which  is  a  lien  on  real  estate,  and 
the  creditor,  having  knowledge  that  A.  is  merely  surety  for  B.,  hj  valid 
contract  with  B.,  extends  the  time  of  payment  for  a  definite  time  without 
A.'s  consent,  the  latter  is  released  and  may  maintain  a  suit  to  relieve 
his  land  from  the  apparent  lien  of  the  judgment. 

Same. — Ckmsideraiian. — Chattel  Mortgage, — In  such  case,  the  execution  by  B. 
to  the  creditor  of  a  mortgage  on  goods  levied  upon  to  satisfy  the  judg- 
ment, b  a  sufficient  consideration  to  support  the  agreement  to  give  time. 

Same. — In  such  case,  the  remedy  exists  though  the  fact  of  suretyship  was 
not  established  by  the  judgment,  as  might  have  been  done  by  virtue  of 
the  statute,  inasmuch  as  the  statute  did  not  deprive  the  surety  of  rights 
existing  at  the  common  law  and  in  equity. 

Same. — Evidence. — In  such  case,  the  general  denial  being  pleaded,  proof 
that  the  plaintiflf  was  surety,  and  that  the  creditor  had  notice  thereof, 
is  essential. 

Sasie. — In  such  case,  a  covenant  in  the  chattel  mortgage  to  extend  the  time 
of  payment  until  a  day  named,  and  that  the  mortgagor  should  have 
possession  of  the  goods  until  that  day,  is  proof  of  the  agreement  to 
give  time. 

From  the  Hendricks  Circuit  Court. 

C.  A.  Dryer,  T.  J.  Cofer  and  JV.  M.  Taylor,  for  appellants. 

L.  M.  Campbell,  for  appellee. 
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Elliott,  J. — The  appellee  ^lieges  in  her  complaint  that 
she  is  the  owner  of  real  estate  upon  which  a  judgment  owned 
by  Eliza  J.  Gipson,  as  the  assignee  of  James  Gipson,  consti- 
tutes a  cloud  which  she  has  a  right  to  have  removed.  It  is 
alleged  that  the  judgment  was  recovered  against  Moses  Luckey 
and  the  appellee,  before  a  justice  of  the  peace ;  that,  as  the 
payee  of  the  note  on  which  the  judgment  was  rendered  and 
his  assignee  well  knew,  the  appellee  was  the  surety  of  Luckey ; 
that  a  transcript  of  the  judgment  was  filed  in  the  clerk^s  of- 
fice and  thus  became  an  apparent  lien  on  the  appellee's  land. 
It  is  further  alleged  that,  on  the  22d  day  of  July,  1879, 
Luckey  was  the  owner  of  personal  property  subject  to  exe- 
cution, of  the  value  of  $140 ;  that  an  execution  was  issued 
on  the  judgment  and  delivered  to  a  constable,  and  the  judgment 
was  then  assigned  to  Eliza  J.  Gipson.  The  complaint,  after 
making  the  allegations  we  have  summarized,  proceeds  thus : 
"  On  the  22d  day  of  July,  1879,  without  the  knowledge  or  con- 
sent of  the  plaintifiF,  the  defendants  entered  into  a  new  contract 
and  agreement  with  said  Moses  Luckey,  by  which  they  agreed 
to  and  did  extend  the  time  of  payment  of  said  judgment  until 
November  1st,  1879,  and  did  take  from  said  Moses  Luckey  a 
chattel  mortgage  on  said  personal  property,  which  was  re- 
corded, and  suffered  and  permitted  said  Luckey  to  retain  and 
dispose  of  said  property,  without  making  any  levy  of  execu- 
tion upon  the  same,  and  suffered  said  execution  to  remain  in 
the  hands  of  said  constable  until  October,  1879,  relying  upon 
the  chattel  mortgage  aforesaid." 

In  the  attack  upon  this  pleading,  counsel  for  appellants  ar- 
gue that  it  appears  that  there  was  mere  passive  inaction  on 
the  part  of  the  creditor,  and  that  this  did  not  release  the 
surety.  We  concur  with  counsel  in  their  statement  of  the 
general  principle,  that  mere  inaction  does  not  release  the 
surety,  for  we  think  it  well  sustained  by  authority.  Vance 
v.  Englishy  78  Ind.  80;  Philbrookav.  McEwen,  29  Ind.  347; 
Brandt  Suretyship,  sec.  374.  But  while  the  rule  of  law  is  well 
stated,  the  conclusion  reached  by  counsel  is  radically  wrong. 
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for  the  reason  that  the  complaint  shows  a  new  contract  ex- 
tending the  time  of  payment  of  the  judgment  for  a  fixed 
period.  There  is  more  than  inaction ;  there  is  action  of  a 
positive  nature  materially  changing  the  rights  of  the  con- 
tracting parties. 

It  is  established  law  that  a  contract  made  with  the  princi- 
pal debtor,  without  the  consent  of  the  surety,  extending  the 
time  of  payment  for  a  definite  period,  releases  the  latter  from 
liability.  The  pleading  before  us  shows  such  a  contract.  The 
execution  of  the  chattel  mortgage  was  a  sufficient  considera- 
tion for  the  agreement  of  extension,  and  the  agreement  did 
extend  the  time  of  payment  for  a  definite  period.  The  au- 
thorities are  well  agreed  that  in  such  cases  the  surety  is  dis- 
charged. In  Wingate  v.  Wilson,  53  Ind.  78,  a  judgment  was 
rendered  upon  an  agreement  giving  to  the  principal  an  exten- 
sion of  six  months  time,  and  this  was  held  to  release  the 
surety.  The  case  cited  is  one  of  many,  differing  only  in  the 
particular  facts  but  identical  in  principle.  Menifee  v.  Clark, 
35  Ind.  304;  Jarvis  v.  Hyatt,  43  Ind.  163;  Hamilton  v. 
Winterrowd,  43  Ind.  393;  Huff  v.  Cole,  45  Ind.  300;  White 
V.  WhUney,  51  Ind.  124;  Buckl^n  v.  Huff,  53  Ind.  474; 
Buck  V.  Smiley,  64  Ind.  431 ;  Lemmon  v.  Whitman,  75  Ind. 
318;  Cotes  v.  Thayer,  93  Ind.  156. 

Many  authorities  are  cited  to  prove  that  where  the  creditor 
does  nothing  more  than  accept  additional  security,  the  surety 
is  not  released,  and  we  have  no  disposition  to  run  counter  to 
this  well  settled  doctrine.  2  Am.  Leading  Cases,  p.  391.  But, 
while  granting  the  existence  of  this  general  doctrine,  we  deny 
its  applicability  here,  for  the  reason  that  the  facts  pleaded  show 
that  there  was  a  new  contract  and  an  extension  of  time  until 
the  1st  of  November,  1879.  It  can  not,  therefore,  be  justly 
asserted  that  there  was  nothing  more  than  the  acceptance  of 
additional  security.  There  are  few  principles  better  settled 
than  that  a  surety  has  a  right  to  stand  upon  the  strict  letter 
of  his  contract,  and  that  a  change  in  its  terms,  whether  bene- 
ficial or  injurious,  releases  him  from  liability. 
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It  is  argued  that  there  was  no  release  of  the  levy,  and, 
therefore,  no  injury  done  the  surety.  This  argument  does  not 
meet  the  ease.  If  there  had  been  mere  passiveness,  and  no 
release  of  the  lien,  there  would  have  been  much  force  in  coun- 
sers  contention.  But  there  was  more  than  mere  passiveness; 
there  was  a  radical  change  in  the  terms  of  the  contract.  The 
case  does  not  turn  upon  the  question  whether  there  was  a  re- 
lease of  a  lien ;  the  pivotal  point  is  whether  there  was  or  was 
not  a  change  in  the  terms  of  the  contract.  Where,  as  here, 
there  is  a  change  in  the  terms  of  the  contract,  the  courts  are 
bound  to  hold  the  surety  discharged  without  inquiring  whether 
the  change  was  or  was  not  beneficial  to  him.  The  conclusion 
to  which  all  the  cases  lead  is,  that  a  surety  is  released  if  the 
creditor  fetters  himself  by  a  contract  extending  the  time  of 
payment,  and  judicial  investigation  ends  with  the  ascertain- 
ment of  that  fact,  without  prosecuting  an  inquiry  as  to  whether 
the  surety  lost  or  gained  by  the  change.  Counsel  wander  from 
the  real  question  in  quest  of  authority  to  prove,  what  is  not 
denied,  that  mere  passiveness  working  no  injury  does  not  op- 
erate to  release  the  surety ;  for  the  question  is,  did  not  the 
change  in  the  terms  of  the  original  contract  by  the  new  agree- 
ment, founded  on  the  additional  security  supplied  by  the  chat- 
tel mortgage,  operate  to  discharge  the  surety? 

It  is  strenuously  contended  that  the  appellee  can  not  avail 
herself  of  the  fact  that  she  was  surety,  because  she  did  not 
litigate  that  question  in  the  action  before  the  justice  of  the 
peace.  The  case  of  Reiasner  v.  Dessar,  80  Ind.  307,  does  not 
decide  the  question  here  involved,  for  there  a  third  party  had 
acquired  rights  upon  the  faith  that  all  the  judgment  debtors 
were  principals ;  while  here  the  question  is  between  parties 
having  full  knowledge  of  all  the  facts.  It  is  obvious  that 
parties  possessing  ample  information  are  not  so  favored  as 
those  who  are  induced  to  alter  their  position  upon  the  faith 
of  the  record.  In  Boys  v.  Simmons,  72  Ind.  593,  the  party 
claiming  to  be  surety  paid  the  judgment,  and  then  sought  to 
enforce  it  against  his  co-debtor,  upon -the  ground  that  the  lat- 
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ter  was  the  principal,  but  the  court  held  that  he  was  not  en- 
titled to  do  this,  because  the  question  of  suretyship  was  not 
determined  in  the  original  action.  The  decision,  as  the  rea- 
soning in  the  opinion  shows,  was  put  upon  the  ground  that 
the  remedy  sought  by  the  surety  was  a  purely  statutory  one, 
and  as  he  had  not  pursued  the  course  prescribed  by  the  stat- 
ute, he  was  not  entitled  to  the  remedy  he  invoked.  That  de- 
cision, it  is  quite  clear,  does  not  govern  this  case,  for  here  the 
surety  is  not  seeking  the  benefit  of  the  statute,  but  is  relying 
upon  the  rights  vested  in  him  by  the  general  principles  of 
law  and  equity.  Neither  of  these  cases  decides  the  point  which 
here  demands  consideration,  and  we  must  look  elsewhere  for 
principles  and  authorities. 

In  our  judgment,  the  statutory  method  of  determining  the 
question  of  suretyship  is  only  exclusive  in  cases  where  the 
surety  seeks  to  avail  himself  of  a  purely  statutory  remedy. 
In  cases  where  the  surety  seeks  to  avail  himself  of  the  ben- 
efit of  general  legal  and  equitable  principles,  he  may  pursue 
the  course  recognized  by  the  courts  and  is  not  confined  to  the 
statutory  method  of  procedure.  In  Marker  v.  Glidewell,  23 
Ind.  219,  it  was  held  that  a  surety  might  sue  and  recover 
from  his  principal  the  money  paid  for  hira,  and  in  the  course 
of  the  opinion  it  was  said :  "  The  statutory  provisions,  sec- 
tions 674-677  of  the  code,  furnish  an  easy  and  convenient 
remedy  for  sureties,  but  the  remedy  existing  at  common  law 
is  not  thereby  taken  away."  This  statement  of  the  rule  was 
approved  in  Zook  v.  Clemmer,  44  Ind.  15,  and  is,  indeed, 
recognized  in  that  class  of  cases  which  hold  that  a  surety 
who  pays  the  debt  is  entitled  to  subrogation.  In  the  de- 
cisions upon  that  subject,  and  there  are  a  great  many  of 
them,  we  have  found  no  intimation  that  the  right  to  subro- 
gation can  only  be  made  available  in  cases  where  the  question 
has  been  determined  in  the  statutory  method,  and  yet,  if  that 
method  governs  in  all  cases,  it  must  govern  in  cases  of  sub- 
rogation. In  Scherer  v.  Schutz,  83  Ind.  543,  the  extract 
made  by  us  from  JSarker  v.  OlideweH,  aupra^  is  quoted  with 
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approval,  and  applied  to  a  case  where  judgment  had  been  ren* 
dered,  without  any  issue  as  to  the  question  of  suretyship, 
against  three  persons,  and  two  of  them  sought  to  *  recover 
upon  the  ground  that  they  were  sureties  who  had  paid  the 
debt  of  their  principal.  The  case  of  Leaman  v.  Sample,  91 
Ind.  236,  strongly  supports  our  proposition.  In  that  case  it  was 
held  that  where  one  of  two  sureties  made  an  issue  that  he  was 
surety,  and  judgment  went  for  him  upon  that  issue,  it  did  not 
conclude  his  co-surety  who  afterwards  paid  the  judgment  and 
sued  to  compel  contribution.  The  case  of  Harvey  v.  0«6om, 
53  Ind.  535,  is  also  in  point,  and  lends  our  conclusion  strong 
support,  vide  opinion,  p.  541. 

It  is  firmly  settled  that  a  surety  is  not  released  by  the  ex- 
tension of  time  unless  the  creditor  had  notice  of  the  relation- 
ship, and  it  has  been  held  that  this  rule  applies  where  the 
assignee  of  the  payee  takes  without  notice  that  one  of  the 
makers  is  a  surety.  But  this  rule  can  not  avail  the  appel- 
lant in  his  assault  upon  the  complaint,  for  the  reason  that  it 
charges  that  both  the  payee  and  his  assignee  had  knowledge 
that  the  appellee  was  the  surety  of  Luckey.  There  was  no 
error  in  overruling  the  demurrer  to  the  complaint. 

The  counsel  for  appellee,  in  discussing  the  questions  pre- 
sented by  the  motion  f9r  a  new  trial,  assert  that  the  extension 
of  time  to  one  of  two  joint  obligors  is  a  release  of  the  other 
unless  it  appears  that  he  consented  to  the  extension.  This 
position  can  not  be  maintained.  Where  the  obligations  of 
the  promisors  are  equal,  the  creditor  does  not  release  one  of 
them  from  liability  by  agreeing  with  the  other  debtor  for  an  ex- 
tension of  time.  Mullendore  v.  Wertz,  75  Ind.  431 ;  Davenport 
V.  King,  63  Ind.  64 ;  Ned  v.  Harding,  2  Met.  (Ky.)  247 ;  Shed 
V.  Peirce,  17  Mass.  623;   Wilson  v.  Foot,  11  Met.  285. 

It  was  essential  to  the  appellee's  case  to  prove  that  she  was 
a  surety  on  the  note,  and  that  the  appellant  had  notice  of  the 
&ct  when  he  granted  the  extension  of  time  to  the  principal 
debtor.  It  is  not  presumed,  in  favor  of  the  surety,  that  the 
creditor  had  knowledge  of  the  relationship.     Mullendore  v» 
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Wertz,  supra;  Davenport  v,  Kxrig^  supra;  Agnew  v.  MerriU, 
10  Minn.  308.  In  the  present  instance^  both  the  note  and  the 
judgment  on  their  fiice  showed  that  the  debtors  were  princi- 
pals, and  it  would  be  palpably  unjust  to  hold  that  the  assignee 
of  the  judgment  was  bound  to  know,  or  to  presume,  that  the 
relationship  between  the  debtors  was  other  than  that  which 
it  appeared  to  be.  The  rule  upon  this  subject  is  thus  stated 
by  a  recent  writer :  "  But  where  the  note  has  been  transferred 
to  an  assignee,  an  agreement  between  him  and  the  maker,  ex- 
tending  the  time  of  payment,  will  not  discharge  the  surety, 
unless  he  had,  at  the  time,  knowledge  of  the  relation ;  and 
this  the  surety  must  allege  and  prove.^^  Baylies  Sureties  and 
Guar.  256.  In  Williams  v.  ScoU,  83  Ind.  405,  it  was  said  of 
an  instruction  given  by  the  court,  that  "  The  instruction  was 
also  insufficient,  in  that  it  did  not  require  the  jury  to  find 
that  the  appellee  had  notice  that  VanGordon  was  a  surety  at 
the  time  of  the  agreement  for  an  extension  of  time."  These 
authorities  are  in  line  with  many  decisions  of  this  court.  Mc- 
Closkey  v.  Indianapolis  If.  &  C.  Union,  67  Ind.  86  (33  Am. 
E.76) ;  Arms  v.  Beitman,  73  Ind.  85 ;  Lamson  v.  First  NaPl 
Bank,  82  Ind.  21 ;  Tharp  v.  Parker,  86  Ind.  102. 

The  court,  in  giving  instructions  and  in  refiising  to  give 
those  asked  by  the  appellants,  assumed  the  law  to  be  the  re- 
verse of  what  the  authorities  assert  it  to  be,  and  in  thus  ruling 
committed  error  which  must  reverse  the  judgment.  The  affi- 
davit filed  by  Mr.  Dryer,  stating  what  the  appellant  Eliza  J. 
Gipson  would  testify  to,  was  admitted  to  be  true,  and  fiirnished 
evidence  that  she  had  no  knowledge  that  the  appellee  had 
signed  the  note  as  surety.  In  this  state  of  the  evidence,  a 
reversal  can  not  be  avoided,  because  the  entire  theory  of  the 
law  adopted  by  the  court  was  radically  erroneous. 

One  other  question  will  necessarily  arise  on  another  trial, 
and  it  is,  therefore,  proper  to  decide  it.  That  question  is  as 
to  the  effect  of  the  chattel  mortgage.  That  instrument  not 
only  bound  the  appellant  not  to  attempt  to  enforce  collection 
of  the  judgment  obtained  before  the  justice  of  the  peace  un- 
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til  the  first  day  of  November,  1879,  but  also  covenanted  that 
the  principal  debtor  and  mortgagor  should  retain  possession 
of  the  personal  property  subject  to  execution  until  that  time, 
and  thus  doubly  fettered  the  creditor.  It  is  quite  clear  that 
where  a  creditor  accepts  from  a  principal  debtor  a  chattel 
mortgage  providing  for  an  extension  of  time  in  which  to  pay 
the  debt,  and  granting  to  the  debtor  a  right  to  retain  posses- 
sion of  the  property  subject  to  execution,  the  surety  is  re- 
leased in  cases  where  the  suretyship  was  known,  and  where 
no  consent  to  the  extension  of  time  was  given  by  the  surety. 

The  other  questions  discussed  by  counsel  may  not  arise  on 
another  trial,  and  we  do  not  deem  it  necessary  to  discuss  them. 

Judgment  reversed. 

Filed  Jan.  24, 1885. 


No.  10,689. 
FORSYTHE   ET   AL.   V.   KrEUTER    ET  AL. 

Highway. — Loeaiion. — JWt^ton. — Jurvadidional  Fact. — Appeal,  —  Praetioe. — 
In  a  proceeding  for  the  location  of  a  public  highway,  the  fact  whether 
the  petition  wan  signed  by  twelve  freeholders,  six  of  whom  resided  in 
the  immediate  neighborhood  of  the  proposed  highway,  is  jurisdictional, 
and  the  finding  of  the  board  of  commissioners  on  that  subject  is  con- 
clusive. Objection  to  the  petition  for  such  reason  can  only  be  made 
before  the  board,  before  viewers  are  appointed,  and  it  can  not  be  made 
in  the  circuit  court  on  appeal. 

SuPREMS  Court. — Improper  Arffument  of  Counad. — BUI  of  Exeeptions. — JV«- 
tumption, — Practice. — Where  alleged  improper  remarks  of  counsel  to  the 
jury  are  not  preserved  in  the  record  by  bill  of  exceptions  showing  that 
they  were  objected  to,  or  what  action  the  court  took  with  respect  to  them, 
the  Supreme  Court  will  not  consider  them,  but  will  presume,  nothing 
appearing  in  the  record  to  the  contrary,  that  if  the  remarks  were  inap- 
propriate, the  trial  court  in  some  way  set  the  matter  right. 

Same. — Judgment. — Jlfo^ton.— Where  there  is  no  bill  of  exceptions  in  the 
record  showing  that  objection  was  made  to  the  order  and  judgment  of 
the  trial  court,  or  any  motion  to  modify  or  change  it,  no  question  in  re- 
lation thereto  is  properly  before  the  Supreme  Court. 

From  the  Lake  Circuit  Court. 
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J.  E.  McDonald,  J,  if.  BvJOer,  A.  L.  Mason,  T.  J.  Wood 
and  —  Wood,  for  appellants. 

J.  B.  Peterson  and  H.  0.  McDaid,  for  appellees. 

Mitchell,  J. — The  record  in  this  cause  exhibits  a  pro- 
ceeding for  the  location  of  a  public  highway,  and  for  the  as- 
sessment of  damages.  It  was  commenced  by  the  petition  of 
the  appellee  Kreuter  and  fourteen  others  before  the  board  of 
commissioners  of  Lake  county.  After  the  viewers  reported,. 
Caroline  M.  Forsythe  appeared  before  the  commissioners  and 
remonstrated  against  the  granting  of  the  road,  as  being  of  no^ 
public  utility,  and  also  for  the  assessment  of  damages.  Pro- 
ceedings were  had  before  the  board,  which  resulted  in  estab- 
lishing the  highway  and  assessing  the  remonstrant's  damages 
at  JllO.  An  appeal  was  taicen  to  the  circuit  court,  where  & 
trial  was  had  and  a  verdict  returned  by  a  jury,  to  the  effect  that 
the  proposed  highway  was  of  public  utility,  and  assessing  the 
damages  of  Mrs.  Forsythe  at  $125.  Overruling  her  motion 
for  a  new  trial,  the  court  ordered  the  cause  to  be  remanded  to- 
the  board  of  commissioners,  with  directions  that  the  finding- 
of  the  jury  should  be  carried  out,  if  they  should  deem  the 
road  to  be  of  sufficient  public  importance,  and  adjudged  that 
the  remonstrant  pay  the  costs,  to  which  order  and  judgment 
she  objected  and  excepted,  and  from  which  this  appeal  is 
prosecuted. 

Three  grounds  of  objection  are  urged  by  appellants'  coun- 
sel in  their  brief: 

1.  That  the  evidence  at  the  trial  in  the  circuit  court  showed 
that  the  petition  was  not  signed  by  twelve  freeholders,  "  six 
of  whom  resided  in  the  immediate  neighborhood  of  the  high- 
way proposed ; " 

2.  That  the  appellees'  counsel  indulged  in  remarks  to  the 
jury  during  the  progress  of  the  trial,  which  were  improper,  and 
which  were  calculated  to  prejudice  the  appellants'  cause ;  and, 

3.  That  the  order  of  the  court  remanding  the  cause  to  the^ 
board  of  commissioners  to  carry  out  the  finding  of  the  jury^ 
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if  they  should  deem  the  road  of  sufficient  public  importance, 
was  unauthorized. 

As  to  the  first  point,  it  is  sufficient  to  say  that  the  only  issues 
tendered  by  the  remonstrance  were,  that  the  proposed  highway 
was  not  of  public  utility,  and  for  the  assessment  of  damages. 

It  is  settled  by  the  decisions  of  this  court  that  nothing  can 
be  tried  on  appeal  from  the  board  of  commissioners  to  the 
circuit  court  except  what  is  put  in  issue  before  the  board;  and 
it  is  equally  well  settled  that  objections  can  only  be  taken  to 
fiicts  upon  which  the  jurisdiction  of  the  board  depends,  by 
appearing  before  the  commissioners  and  making  such  objec- 
tions at  the  time  the  petition  is  presented,  and  before  the  ap- 
pointment of  viewers.  Whether  the  petition  was  signed  by 
twelve  freeholders,  six  of  whom  resided  in  the  immediate 
neighborhood,  etc.,  was  jurisdictional,  and  the  finding  of  the 
commissioners  on  that  subject  was  conclusive.  See  Green  v. 
Elliott,  86  Ind.  63,  where  the  question  is  decided  and  the  au- 
thorities cited  by  Bioknell,  C.  C. 

To  the  second  point,  we  have  to  say,  that  as  the  extracts 
from  the  speech,  in  which  it  is  claimed  counsel  for  appellee 
transcended  the  bounds  of  propriety,  are  only  set  out  in  the 
motion  for  a  new  trial,  and  are  in  no  way  preserved  in  the 
record  by  bill  of  exceptions  showing  that  they  were  objected 
to,  or  what  the  action  of  the  court  was  in  that  regard,  we  can 
not  consider  the  question.  'We  must  presume,  nothing  ap- 
pearing to  the  contrary,  that  if  the  remarks  attributed  to 
counsel  were  inappropriate,  the  court  in  some  way  set  the 
matter  right. 

As  to  the  third  point,  we  discover  no  bill  of  exceptions  in 
the  record  showing  that  the  appellant  made  any  special  ob- 
jection to  the  form  or  substance  of  the  order  and  judgment  of 
the  court,  or  that  any  motion  was  made  to  modify  or  change  it. 
We  must,  following  the  rule  announced  in  Adams  v.  LaRose, 
75  Ind.  471,  and  many  other  cases,  dispose  of  it  in  like  manner. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  22, 1885. 
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Johnson,  Guardian,  et  al.  v.  Kitch  et  al. 

Judgment. — Injunction. — Master  ComnUmoner, — Where,  by  ag^reement  of 
parties  in  open  court,  there  is  a  reference  to  a  master  to  report  the  amount 
due  from  the  defendants  to  the  plaintiff  upon  a  judgment  in  controYersy, 
and  the  master  reports  the  amount  due,  and  judgment  is  rendered  there- 
for, which  judgment  is  paid  by  the  defendants,  the  original  judgment  is 
thereby  superseded,  and  its  collection  may  be  enjoined. 

From  the  Grant  Circuit  Court. 

jr.  G  Blacklidge,  W.  E.  BlacUidge  and  B.  C.  H.  Moon,  for 
appellants. 

/.  Rrotcnlee,  J.  F,  McDowell  and  K  Kitch,  for  appellees. 

BiCKNELL,  C.  C. — ^The  complaint  of  the  appellees  alleges  that 
in  1874  the  appellant  Johnson  recovered  a  judgment  against 
them  for  $185.37  and  costs ;  that  they  filed  a  bill  to  review  said 
judgment;  that  in  1878  the  parties  to  said  bill  appeared  in 
open  court  and  agreed  thut  the  matter  in  controversy  between 
them  as  to  how  much,  if  anything,  was  due  from  the  plaintiffs  to 
the  defendant  on  the  judgment  sought  to  be  reviewed,  should 
be  referred  to  a  master  commissioner  to  take,  state  and  report 
the  amount  due,  the  plaintiffs  claiming  that  there  was  noth- 
ing due;  that  said  master  found  and  reported  that  only  $1.53 
was  due;  that  said  report  was  confirmed  by  the  court,  and  a 
judgment  was  rendered  against  said  plaintiffs  for  $1.53  and 
costs,  which  they  paid ;  that  by  these  proceedings  said  original 
judgment  was  rendered  void ;  yet  that  said  defendant  John- 
son has  issued  an  execution  on  said  original  judgment  to  his 
co-defendant  Eyestone,  the  sheriff,  who  is  threatening  to  col- 
lect it.  The  complaint  prays  that  said  original  judgment  may 
be  set  aside,  and  the  defendants  enjoined,  etc. 

A  demurrer  to  the  complaint,  for  want  of  facts  sufficient, 
was  overruled. 

The  defendant  Johnson  answered  in  three  paragraphs,  of 
which  the  first  was  afterwards  withdrawn.    Demurrers  to  the 
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second  and  third  of  said  paragraphs  were  sustained.  There 
was  no  ftirther  pleading,  and  the  court  rendered  judgment  for 
the  plaintifis  perpetually  enjoining  the  collection  of  said  orig- 
inal judgment.  The  defendants  appealed.  The  rulings  upon 
the  demurrers  present  the  only  questions. 

The  appellants  claim  that  the  judgment  for  $1.53  was  & 
nullity ;  that  on  a  complaint  for  review  a  judgment  of  reversal 
is  not  a  final  disposition  of  the  suit,  but  leaves  the  action  as. 
if  no  trial  had  taken  place ;  that  the  merits  of  the  original 
cause  can  not  be  litigated  in  an  action  to  review ;  that  such 
an  action  can  be  maintained  only  for  error  of  law  apparent,, 
or  for  material  new  matter,  and  that  the  entry  of  a  second 
judgment  in  such  a  case  is  not  a  vacation  of  the  original  judg* 
ment.  But  these  propositions,  if  conceded  to  be  true,  do  not 
show  that  the  complaint  is  insufficient. 

Although  it  may  be  true  that  on  a  bill  of  review  the  merits, 
of  the  original  cause  can  not  be  litigated  as  of  right,  yet,  when 
the  parties  appear  and  the  court  has  jurisdiction,  and  the  par- 
ties agree  in  open  court  that  the  matter  in  controversy  may  be 
heard  and  determined  by  a  master,  and  it  is  so  heard  and  de- 
termined, and  a  judgment  is  rendered  upon  the  report  of  the 
master  without  objection,  such  a  judgment  is  not  a  nullity, 
but  will  bind  both  parties  until  reversed  or  vacated. 

The  complaint  avers  that  the  parties  appeared  and  in  open 
court  agreed  that  the  matters  in  controversy,  on  the  amount 
claimed  in  said  suit  on  said  bond,  should  be  referred  to  John 
P.  Campbell,  who  was  then  and  there  appointed  a  master 
commissioner  to  take,  state  and  report  the  amount  due  from 
said  Kitch,  if  anything,  on  account  of  said  cause  of  action  for 
which  said  judgment  was  so  rendered,  and  that  said  Campbell 
heard  said  cause  and  matters,  and  found  that  instead  of 
$185.37,  for  which  said  judgment  was  rendered,  there  was 
due  from  said  Kitch  the  sum  of  $1.53  only,  which  finding^ 
was  reported  to  and  was  confirmed  by  the  court,  who  ren- 
dered judgment  for  $1 .53,  instead  of  said  judgment  of  $1 85.37, 
and  said  judgment  for  $1.53  was  fully  paid  and  satisfied. 
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The  complaint  was  sufficient ;  there  was  no  error  in  over- 
ruling the  demurrer  to  it. 

The  second  and  third  paragraphs  of  the  answer  are  sub- 
stantially the  same ;  they  aver  that  the  original  judgment  for 
§185.37  was  obtained  in  1874 ;  that  Kitch  and  Fox,  at  Sep- 
tember term,  1874,  filed  a  bill  of  review ;  that  a  demurrer  to 
their  bill  of  review  was  sustained,  and  that  judgment  was 
rendered  against  them  on  the  demurrer,  from  which  judgment 
they  appealed  to  this  court,  where  the  judgment  of  the  court 
below  was  affirmed  in  May,  1876 ;  that  afiterwards  said  Kitch 
and  Fox,  in  1877,  commenced  another  action  to  review  said 
original  judgment ;  that  in  this  last  action  no  issue  was  joined, 
and  no  judgment  was  rendered  reversing  said  original  judg^ 
ment;  wherefore  said  original  judgment  is  in  full  force,  etc. 

These  were  not  sufficient  answers.  Although  the  original 
judgment  had  been  affirmed  on  a  bill  of  review,  and  although 
Kitch  and  Fox  could  not  have  maintained  a  second  bill  of 
review,  if  objected  to,  yet,  if  the  parties  were  before  a  court 
having  jurisdiction,  and  there  agreed  that  the  matters  in  con- 
troversy, on  which  the  original  judgment  was  rendered,  should 
be  opened  and  referred  to  a  master  to  hear  and  determine 
what,  if  anything,  was  due  upon  the  matter  on  which  said 
original  judgment  was  rendered,  and  if  the  master  made  and 
reported  his  finding,  and  the  same  was  confirmed  by  the  court, 
and  followed  by  a  judgment  without  objection  for  $1.53  in- 
stead of  the  original  judgment  for  $185.37,  then  the  fact  that 
said  second  bill  of  review  might  have  been  objected  to  and 
dismissed  is  no  defence  to  a  suit  to  prevent  the  collection  of 
the  original  judgment  thus  superseded. 

We  find  no  error  in  the  record.  The  judgment  ought  to 
be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellants. 
Filed  Feb.  12,1885. 
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On  Petition  for  a  Rehearing. 

BiCKNELL,  C.  C. — The  only  questions  presented  relate  to 
the  sufficiency  of  the  complaint  and  the  sufficiency  of  the  sec- 
ond and  third  defences. 

The  defendants  were  seeking  to  enforce  an  old  judgment 
against  the  plaintiffs.  In  the  present  suit  the  plaintiffs  prayed 
for  and  obtained  an  injunction  against  the  enforcement  of  that 
judgment. 

In  their  complaint  they  alleged  that  there  was  nothing  due 
on  the  judgment;  that  they  had  filed  a  bill  to  review  it^  and 
that  the  parties  thereto  appeared  and  in  open  court  agreed 
that  the  whole  matter  in  controversy  between  them  as  to  how 
much,  if  anything,  was  due  from  the  plaintiffs  should  be  re- 
ferred to  a  master ;  that  said  master  reported  the  amount  due 
as  f  1.53 ;  that  his  report  was  confirmed  by  the  court,  and  that 
judgment  was  rendered  thereon  against  the  plaintiffs  for  $1,53 
and  costs,  which  judgment  they  paid.  This  was  a  good  com- 
plaint; if  true,  the  appellant  ought  to  have  been  enjoined 
from  collecting  the  old  judgment. 

The  second  and  third  defences  alleged,  in  substance,  that 
the  original  judgment  was  obtained  against  the  present  plain- 
tiffs in  1874 ;  that  they  filed  a  bill  to  review  it  in  September, 
1874 ;  that  a  demurrer  to  said  bill  was  sustained  by  the  cir- 
cuit court,  whose  judgment  was  affirmed  by  this  court  on  ap- 
peal ;  tiiat  the  present  plaintiffs  in  1877,  commenced  another 
action  to  review  said  original  judgment,  and  that  in  this  last 
action  no  issue  was  joined,  and  no  judgment  was  rendered  re- 
versing the  original  judgment.  These  defences  do  not  meet 
the  substance  of  the  complaint. 

If  there  were  such  an  agreement  and  such  action  thereon 
as  stated  in  the  complaint,  it  is  not  material  ^whether  there 
was  a  formal  issue  or  an  express  reversal  of  the  original  judg- 
ment. If  the  parties  in  open  court  consented  to  a  reference 
of  their  controversy  as  to  the  amount  due  to  a  master,  who 
Vol.  100.— 3 
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reported  $1.53  only,  and  if  on  the  confirmation  of  his  report 
judgment  was  rendered  for  $1.53  and  costs^  which  judgment 
was  paid,  it  would  be  inequitable  to  enforce  the  original  judg- 
ment. 

The  petition  ought  to  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled* 

Filed  April  2, 1885. 
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160  m  Pixley  et  al.  v.  VanNostern- 

Promissoby  Note. — Party  in  IntereU. — Plea  in  Bar, — In  an  action  on  s 
promissory  note  by  the  endorsee,  a  verified  answer  by  the  makers,  ad- 
mitting the  execution  of  the  note,  but  alleging  that  the  payee  was  still 
the  owner  thereof,  and  that  the  plaintiff  had  no  interest  in  it  other  than 
as  the  agent  and  tnistee  of  the  payee,  who  was  the  real  party  in  inter- 
est, and  that  the  note  was  assigned  to  the  plaintiff  only  for  the  purpose 
of  collection,  is  a  plea,  not  in  abatement,  but  in  bar. 

From  the  Delaware  Circuit  Court. 

jR.  8.  Gregory  and  A.  C.  Silverburg,  for  appellants. 

G,  H,  Koons,  for  appellee. 

Black^  C. — Action  by  the  appellee  against  the  appellants 
upon  a  promissory  note  executed  by  the  latter  to  one  Mary 
E.  Warner,  and  by  her  endorsed  to  the  appellee.  The  appel- 
lants answered,  admitting  the  execution  of  the  note  to  the 
payee  named  therein,  but  alleging  that  she  was  then,  and 
ever  since  the  execution  of  the  note  had  been,  the  owner 
thereof  in  her  own  right;  that  the  plaintiff  had  not,  and 
never  did  have,  any  right,  title  or  interest  in  or  to  said  note 
other  than  as  the  agent  and  trustee  of  said  payee ;  that  the 
note  was  assigned  to  the  plaintiff  for  the  purposes  of  collec- 
tion and  not  otherwise ;  and  that  said  payee  was  the  real  party 
in  interest.  This  answer  was  verified  by  the  affidavit  of  one  of 
the  defendants. 

The  plaintiff  replied  by  general  denial.     The  court  tried 
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the  cause  and  found  for  the  plaintiff^  assessing  his  damages, 
and  rendered  judgment  accordingly. 

All  the  questions  that  the  appellants  have  sought  to  pre- 
sent for  our  decision  resolve  themselves  into  one,  which  is 
whether  the  answer  was  in  bar  or  in  abatement,  it  being  con- 
tended on  behalf  of  the  appellants  that  it  was  the  latter. 
This  position  of  the  appellants  can  not  be  sustained.  Swift 
v.  EUswarth,  10  Ind.  205;  Wihon  v.  Clarhy  11  Ind.  386; 
LewiB  v.  Sheaman,  28  Ind.  427 ;  Hereth  v.  Smith,  33  Ind.  514. 
We  find  no  error. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed  at  the  costs  of  the.  appellants. 

FUed  Jan.  22, 1886. 


No.  11,040. 
Hereth  v.  Hereth  et  al. 

AflBiONlCENT  OP  Errobs. — Marion  Superior  Court. — Practice, — In  an  appeal 
from  the  Marion  Superior  Courts  error  can  only  be  assigned  upon  the 
judgment  at  general  term  affirming  or  jreversing  the  judgment  at  special 
term,  and  this  presents  to  the  Supreme  Court  only  such  questions  as 
were  presented  to  the  general  term. 

Verdict. — Special  Findings, —  Venire  de  Novo. — Practice. — Contradictory  an- 
swers by  the  jury  to  interrogatories,  the  general  verdict  being  in  due 
form,  will  not  justify  judgment  notwithstanding  the  general  verdict, 
nor  the  award  of  a  venire  de  novo. 

Bnx  OF  Exceptions. — Instnuiions. — Practice. — Under  the  code  of  1852  a 
cause  was  tried  at  the  May  term,  and  a  motion  for  a  new  trial  overruled 
at  the  October  term,  when  sixty  days  time  was  given  in  which  to  file  a 
bill  of  exceptions,  which  was  filed  accordingly. 

Edij  that  this  bill  could  not  bring  into  the  record  instructions  or  excep* 
tions  thereto. 

From  the  Marion  Superior  Court. 

J.  Cobum,  for  appellant. 

(7.  A.  Ray,  F.  Knefler  and  J.  S,  Berryhill,  for  appellees. 

Best^  C. — The  appellant  brought  this  action  against  the 
appellees  to  perpetually  restrain  them  from   obstructing  a 
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private  way.  An  answer  of  four  paragraphs  was  filed.  A 
separate  demurrer  to  the  first,  second  and  third  paragraphs 
was  overruled  and  a  reply  filed.  The  issues  were  tried  by  a 
jury,  and  a  verdict,  with  answers  to  interrogatories,  was  re- 
turned for  the  appellees.  Motions  for  judgment  notwith- 
standing the  general  verdict,  for  a  venire  de  novo,  and  for  a 
new  trial,  were  severally  overruled,  and  judgment  was  ren- 
dered upon  the  verdict.  An  appeal  was  taken  to  the  general 
term,  where  the  judgment  was  affirmed,  and  fix)m  such  judg- 
ment this  appeal  has  been  taken. 

The  first  four  assignments  of  error  in  this  court  question 
rulings  paade  by  the  superior  court  in  special  term,  and  as  no 
question  can  thus  be  raised,  as  has  heretofore  been  decided, 
no  further  notice  will  be  taken  of  such  assignments.  Indi- 
anapolis, etc..  Union  v.  Cleveland,  etc.,  R.  W.  Co.,  45  Ind. 
281.  The  remaining  assignment  alleges  that  the  court  erred 
in  affirming  the  judgment,  and  this  assignment  calls  in  ques- 
tion the  ruling  of  the  court  upon  the  errors  assigned  in  the 
general  term. 

It  is  first  insisted  that  the  court  erred  in  overruling  the 
appellant's  demurrer  to  the  fourth  paragraph  of  the  appel- 
lees' answer.  This  ruling  was  not  assigned  as  an  error  in  the 
general  term  of  the  superior  court,  and  hence  no  such  ques- 
tion is  here  presented  by  the  record. 

It  is  next  insisted  that  the  court  erred  in  overruling  the  ap- 
pellant's motion  for  judgment  upon  the  answers  of  the  jury  to 
the  interrogatories,  notwithstanding  the  general  verdict.  In- 
terrogatories were  submitted  by  both  parties,  and  the  answers 
to  those  propounded  by  the  appellant  are,  as  he  insists,  favor- 
able to  him  and  inconsistent  with  the  general  verdict.  These 
answers,  however,  are,  as  the  appellant  admits,  contradicted 
by  the  answers  returned  to  the  interrogatories  propounded  by 
the  appellees,  and  in  this  condition  of  the  record  the  general 
verdict  must  prevail.  Where  answers  to  interrogatories  are 
contradictory,  they  neutralize  each  other,  and  can  not  control 
the  general  verdict.  This  has  several  times  been  decided,  and 
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is  not  now  an  open  question  in  this  State.  Byram  v.  Gcd- 
braithj  75  Ind.  134;  Keesling  v.  Byan,  84  Ind.  89;  Grand 
Bapids,  etc.,  B.  B.  Co.  v.  MoAnnally,  98  Ind.  412;  Pennsyl- 
vania Cb.  V.  Smith,  98  Ind.  42. 

The  motion  for  a  venire  de  now)  is  based  upon  the  ground 
that  the  answers  to  the  interrogatories  are  vague,  indefinite 
and  contradictory.  This  objection  is  not  true  in  point  of 
fiujt.  Thp  answers  are  definite  and  explicit.  Every  inter- 
rogatory is  answered  either  "  yes  ^^  or  ^'  no."  The  answers 
to  some  of  the  interrogatories  are  consistent  with  the  appel- 
lant's claim,  and  are  seemingly  contradicted  by  answers  re- 
turned to  other  interrogatories,  but  this  fact  furnishes  no 
ground  for  a  venire  de  novo.  The  general  verdict  for  the  ap- 
pellees covered  all  the  issues,  and  was  in  no  respect  defective 
or  indefinite.  In  such  case,  contradictory  answers  to  inter- 
rogatories can  neither  control  nor  otherwise  affect  the  gen- 
eral verdict,  and,  therefore,  furnish  no  cause  for  a  venire  de 
novo.  McElfreah  v.  Guard,  32  Ind.  409 ;  OgU  v.  Dill,  61  Ind. 
438;  West  v.  Gavins,  74  Ind.  265;  'Keesling  v.  Byan,  supra. 

The  motion  for  a  new  trial  is  pressed  upon  the  ground  that 
the  verdict  is  contrary  to  the  evidence,  and  because  the  court, 
as  is  alleged,  erred  in  giving  and  in  refusing  to  give  instruc- 
tions. The  evidence  in  this  case  is  conflicting.  This  the  ap- 
pellant concedes  by  his  argument,  and  though  the  preponder- 
ance may  be  with  him,  as  he  claims,  we  can  not,  as  has  often 
been  decided,  disturb  the  judgment  upon  a  question  requir- 
ing us  to  pass  upon  the  mere  weight  of  the  evidence. 

This  cause  was  tried  at  the  March  term,  1880,  and  the  new 
trial  was  denied  at  the  October  term  thereafter.  When  this 
was  done,  sixty  days*  time  was  given  within  which  to  file  a 
bill  of  exceptions,  and  in  pursuance  of  this  order  a  bill  was 
filed  embracing  the  evidence,  the  instructions  given  and  re- 
fused, with  a  statement  that  the  appellant  had  duly  excepted 
to  the  action  of  the  court  in  giving  and  refusing  to  give  in- 
structions. The  instructions,  the  ruling  of  the  court  thereon 
and  the  appellant's  exceptions  thereto  were  not  otherwise  made 
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a  pa^  of  the  record.  -  The  bill  of  exceptions  thus  filed  only 
brought  into  the  record  the  evidence  and  the  ruling  of  the 
court  upon  the  motion  for  a  new  trial.  It  did  not  bring  into 
the  record  the  instructions  nor  the  ruling  of  the  court  in  giv- 
ing or  refusing  any  of  them^  and  hence  the  record  presents 
no  question  concerning  them.  Supreme  Lodge,  etc.,  v.  Johnson, 
78  Ind.  110 ;  Indianapolis,  etc.,  R.  B.  Go.  v.  Ptigh,  85  Ind.  279. 

This  disposes  of  all  the  questions  in  the  record,  and,  as  no 
error  appears,  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this 
cause. 

FUedJaii.22, 1885. 
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pLEAnnro. — OomfloMiL — Anewr. — WriUen  InstnimenL — ^Where  an  answer 
sets  up  a  different  lease  from  that  declared  on  in  the  complaint  in  the 
cause,  it  can  not  be  considered  in  determining  the  sufficiency  of  the  com- 
plaint on  demurrer. 

Same. — MUtahe^^E^ormaHon, — An  answer,  stating  a  lease  differing  in 
terms  from  that  declared  on  in  the  complaint  and  contradictory  thereof, 
hut  not  averring  a  mutual  mistake  and  asking  reformation,  is  had  on 
demurrer. 

Same. — Lease, — Subseqwni  Parol  Agreement. — OonnderaUon, — In  an  action 
for  possession  of  real  estate  under  a  written  lease,  an  answer  which  sets 
out  a  subsequent  parol  agreement  to  execute  notes  with  security  for  the 
payment  of  the  rent,  but  does  not  show  any  consideration  for  the  sub- 
sequent  agreement,  so  as  to  make  it  supersede  the  written  agreement 
and.  bar  the  plaintiff's  right  of  possession  until  the  notes  were  executed, 
is  bad  on  demurrer. 

From  the  Vigo  Circuit  Court. 

W.  EgglesUm  and  E,  Reed,  for  appellant. 

JS.  E,  Rhoads  and  E.  F.  Williams,  for  appellee. 
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F&ANKLIN^  C, — Appellee  sued  appellant  for  the  possession 
of  certain  real  estate  under  a  lease. 

A  demurrer  to  the  complaint  was  overruled.  The  defend- 
ant filed  an  answer  in  four  paragraphs.  A  demurrer  was  sus- 
tained to  the  first  and  fourth  paragraphs,  and  overruled  as  to 
the  third.  A  reply  was  filed  to  the  third.  There  was  atrial 
by  the  court,  finding  for  the  plaintiff,  and  over  a  motion  for 
a  new  trial  judgment  was  rendered  upon  the  finding. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  complaint,  and  sustaining  demurrers  to  the  first  and 
fourth  paragraphs  of  answer.  The  objection  to  the  complaint 
is  that  it  does  not  aver  performance  of  a  condition  precedent 
in  the  lease.  Appellant  is  certainly  mistaken  in  this  objec- 
tion. The  lease,  as  made  a  part  of  the  complaint,  contains  no 
condition  precedent  to  be  performed.  The  lease  declared  on 
is  not  the  lease  as  set  up  in  the  answer,  and  the  lease  as  con* 
tained  in  the  answer  can  not  thereby  be  made  a  part  of  the 
complaint,  so  as  to  raise  this  question  by  a  demurrer  to  the 
complaint.  There  was  no  error  in  overruling  the  demurrer 
to  the  complaint. 

The  first  paragraph  of  the  answer  states  a  lease  containing 
difierent  terms  from  the  written  lease  declared  on,  and  in  some 
respects  contradictory  thereto,  but  does  not  aver  a  mutual 
mistake  in  the  written  lease,  and  ask  to  have  the  same  re- 
formed. There  was  no  ersor  in  sustaining  the  demurrer  to 
this  paragraph  of  the  answeiu 

The  fourth  paragraph  of  answer  sets  forth  a  subsequent 
parol  agreement  to  execute  notes,  with  good  security,  for  the 
payment  of  the  rent.  This  paragraph  does  not  show  any  con- 
sideration for  this  subsequent  parol  agreement,  so  as  to  make 
it  supersede  the  written  agreement  and  bar  the  plaintifi*^s 
right  to  posssssion  until  the  notes  were  so  executed.  There 
was  no  error  in  sustaining  the  demurrer  to  this  paragraph  of 
answer. 

Under  the  third  paragraph  of  answer,  to  which  the  demur- 
rer was  overruled,  the^defendant  had  ample  opportunity,  under 
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the  charges  of  mutual  mbtake  and  the  prayer  for  reformation, 
to  introduce  upon  the  trial  all  the  facts  in  evidence  necessary 
to  establish  the  true  contract,  and  to  have  a  &ir  trial  of  its 
merits. 

We  find  no  error  in  this  record.     The  judgment  ought  to 
be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  affirmed, 
with  costs. 
Filed  Jan.  22, 1885. 


No.  11,284. 

Shoemaker  v.  Smith. 


CoffTB. — How  EevencU  of  Judgment  QmiroU  Lialnlity.^Inlerloeutory  Order. — 
Where,  upon  appeal  from  an  interlocutory  order  appointing  a  receiver, 
the  order  is  reversed  because  a  motion  for  change  of  judge  had  before 
been  overruled,  and  the  cause  remanded  with  directions  to  grant  the 
change,  the  appellant  recovers  costs  below  accruing  after  the  refusal  of 
the  change  until  the  order  appointing  the  receiver,  but  not  those  accru* 
ing  after  such  appointment. 

From  the  Monroe  Circuit  Court. 

•7".  W,  Buskirh  and  H.  C  Duncan^  for  appellant. 

J".  H,  Louden  and  R.  W.  Miera,  for  appellee. 

HowK,  J. — After  this  cause  was  at  issue,  it  was  submitted 
to  the  court  for  trial,  and,  at  the  request  of  the  parties,  the 
court  made  a  special  finding  of  facts  and  stated  its  conclusions 
of  law  thereon.  Over  the  exceptions  of  the  appellant,  the 
'plaintiflF  below,  to  the  court's  conclusions  of  law,  judgment 
was  rendered  in  accordance  therewith. 

In  this  court  the  appellant  has  assigned  error  which  calls 
in  question  the  correctness  of  the  trial  court's  conclusions  of 
law  upon  the  facts  specially  found. 

The  facts  found  by  the  court  were,  substantially,  as  follows: 
On  the  23d  day  of  August,  1878,  the  appellant  filed  his  com- 
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plaint  in  the  court  below  alleging  the  existence  of  a  partner- 
ship with  the  appellee,  and  praying  for  the  dissolution  thereof, 
with  other  proper  relief  At  the  next  term  of  the  court  ap- 
pellee appeared  to  that  action,  and  before  the  cause  was  at 
issue  a  day  was  fixed  by  the  court  for  the  trial  thereof  at  that 
term,  and  the  appellant  subpoenaed  and  had  in  attendance  cer- 
tain witnesses  to  prove  the  issues  in  his  behalf,  whose  tdtal 
attendance  at  that  term  amounted  to  twenty-nine  days,  and 
whose  total  fees  and  mileage  amounted  to  the  sum  of  $39.25. 
The  cause  was  not  tried  at  that  term,  but  it  was  continued 
generally.  At  the  January  term,  1879,  of  the  court,  on  Jan- 
uary 15th,  1879,  the  appellee  filed  an  answer  and  cross  com- 
plaint, and  a  demurrer  to  such  cross  complaint  was  overruled. 
On  the  24th  day  of  that  term  appellant's  motion  for  a  change 
of  judge  was  overruled,  and  on  the  26th  day  of  the  term, 
over  appellant's  objections,  the  court  appointed  a  receiver  for 
the  firm,  from  which  order  the  appellant  prosecuted  an  appeal 
to  the  Supreme  Court.  At  that  term  the  cause  was  set  down 
fi)r  trial  on  a  day  of  the  term  fixed  by  the  court,  and  the  ap- 
pellant subpoenaed  twenty-two  witnesses,  who  were  in  attend- 
ance, and  whose  fees  and  mileage  amounted  to  the  sum  of 
$236.60.  All  of  these  witnesses  were  in  attendance  on  the 
24th  day  of  the  term,  when  the  motion  for  the  change  of 
judge  was  filed,  and  on  the  25th  and  26th  days  of  the  term, 
on  which  latter  day  the  action  of  the  court  appointing  a  re- 
ceiver was  had.  After  the  appointment  of  the  receiver  and. 
the  appeal  therefrom,  and  pending  such  appeal,  the  cause  was 
continued  generally  from  term  to  term  until  the  September 
term,  1881,  of  the  court. 

At  the  May  term,  1881,  of  the  Supreme  Court,  the  afore- 
said appeal  was  decided,  and  it  was  adjudged  by  that  court 
"  that  the  judgment  be  and  is  in  all  things  reversed,  at  the  costs 
of  the  appellee,  and  the  cause  is  remanded  with  instructions 
to  sustain  the  demurrer  to  the  cross  complaint  and  the  motion 
to  change  the  venue."  Shoemaker  v.  Smith,  74  Ind.  71.  After 
the  cause  was  remanded,  the  opinion  was  entered  on  the  order- 
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book  of  the  court  below,  and  judgment  was  there  rendered  in 
accordance  with  the  mandate  of  the  Supreme  Court.  The 
cause  was  then  continued  from  term  to  term  until  the  ad- 
journed April  term,  1882,  when  a  trial  was  had,  and  a  judg- 
ment was  rendered  in  appellee^s  favor  for  1^500,  and  that  each 
party  pay  the  costs  by  him  made  except  as  to  the  costs  there- 
tofore already  adjudged.  Thereafter  the  parties  each  paid 
the  costs  made  by  himself,  except  as  to  the  costs  of  appellant's 
witnesses  at  the  September  term,  1878,  and  the  January  term, 
1879,  with  the  clerk's  costs  for  issuing  subpoenas  for  the  same 
at  such  terms,  and  the  sheriff's  costs  for  serving  such  sub- 
poenas. Such  unpaid  clerk's  costs  were  $6,  and  such  unpaid 
sheriff's  costs  amounted  to  $20.  The  clerk  divided  the  costs 
of  the  continuances  aft;er  and  including  the  January  term, 
1879,  when  the  change  of  judge  was  applied  for,  and  up  to 
the  term  when  the  opinion  of  the  Supreme  Court  was  re- 
turned, equally  between  the  parties,  and  each  of  them  paid 
the  costs  of  such  continuances  taxed  against  him.  The  judg- 
ment recovered  by  appellee  against  appellant  was  still  unpaid, 
except  the  sum  of  $162.85  paid  January  9th,  1883.  The  ap- 
pellee had  paid  the  costs  of  his  own  witnesses,  but  had  not 
paid  to  or  for  the  appellant  any  of  his  costs  for  bringing  his 
witnesses  into  court,  or  any  of  th^  fees  of  such  witnesses.  Ap- 
pellee had  paid  all  the  clerk's  costs  incurred  at  the  January 
term,  1879,  after  the  overruling  of  the  motion  for  a  change 
of  judge. 

Upon  the  foregoing  facts  the  court  stated  its  conclusions 
of  law,  substantially,  as  follows : 

1.  Under  the  judgment  of  the  Supreme  Court,  awarding 
costs  to  appellant  on  the  judgment  of  reversal,  the  appellant 
was  entitled  to  have  taxed  against  the  appellee,  and  to  re- 
cover as  a  part  of  said  judgment,  the  fees  of  appellant's  wit- 
nesses, who  were  in  attendance  on  the  25th  and  26th  days  of 
the  January  term,  1879,  amounting  to  $55  in  all. 

2.  Under  said  judgment  the  appellant  was  not  entitled 
to  have  taxed  against  appellee,  or  to  recover  of  him,  any 
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of  the  clerk^s  or  sheriff's  costs  in  summoning  witnesses  for 
the  September  term,  1878,  or  for  the  January  term,  1879,  or 
any  of  the  costs  of  such  witnesses  at  such  September  term,  or 
at  such  January  term  except  as  to  the  two  days'  attendance 
of  the  witnesses  after  the  change  of  judge  was  denied. 

3.  Appellant  was  not  entitled  to  recover  the  costs  of  at- 
tendance of  his  witnesses  on  the  24th  day  of  the  January 
term,  1879,  on  which  day  the  motion  for  change  of  judge  was 
overruled. 

4.  Appellant  was  not  entitled  to  recover,  under  the  judg- 
ment of  the  Supreme  Court,  for  the  costs  paid  by  him  of  the 
continuances  of  the  cause  thereaftier  had. 

5.  Appellant  was  not  entitled  to  recover  of  the  appellee, 
under  the  judgment  of  the  Supreme  Court,  the  costs  of  the 
clerk  of  the  court  below,  made  at  the  January  term,  1879, 
after  the  overruling  of  the  motion  for  a  change  of  judge,  which 
had  already  been  paid  to  the  clerk  by  the  appellee. 

6.  Appellant  had  the  right  to  have  the  amount  of  the  costs, 
which  were  properly  taxable  under  the  judgment  in  his  favor 
of  Ae  Supreme  Court,  to  wit,  the  sum  of  $55,  with  interest 
thereon  from  May,  1881,  set  off  against  appellee's  judgment 
against  him. 

7.  Upon  the  whole  case,  there  ought  to  be  a  finding  and 
judgment  that  there  was  due  the  appellant  on  his  judgment 
for  costs  against  the  appellee,  ordered  by  the  Supreme  Court, 
the  sum  of  $60,  principal  and  interest,  and  that  the  same 
ought  to  be  credited  as  a  set-off  and  satisfaction  pro  tardo, 
upon  appellee's  judgment  against  the  appellant. 

Appellant  excepted  to  each  of  the  court's  conclusions  of 
law  except  the /r«^  and-sir<A,  which  were  in  his  favor.  The 
appellee  excepted  to  the  jir«<  and  sixth  conclusions  of  law,  but 
he  has  not  assigned  any  cross  error,  and,  therefore,  we  are  not 
required  to  consider  the  correctness  of  these  conclusions. 

The  case  is  before  us  solely  on  the  special  finding  of  facts 
and  the  exceptions  reserved  to  the  second,  third,  fourth,  fifth 
and  seventh  conclusions  of  law.     In  such  a  case,  as  we  have 
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often  decided,  the  appellant  admits,  for  the  purposes  of  his  ex- 
ceptions, that  the  facts  of  the  case  have  been  fully  and  coiv 
rectly  found;  but  he  says.that  the  trial  court  has  erred  in  its 
application  of  the  law  to  the  facts  specially  found  in  the  con- 
clusions of  law  excepted  to.  Cruzan  v.  S>nithy  41  Ind.  288 ; 
Robinson  v.  Snyder,  74  Ind.  110;  Fairbanks  v.  Meyers,  98 
Ind.  92. 

It  will  be  observed  that  the  trial  court  has  based  each  of 
its  conclusions  of  law  in  this  case  upon  the  judgment  for  costs 
which  the  appellant  recovered  against  the  appellee  in  this  court 
in  the  former  case,  between  the  same  parties,  of  Shoemaker  v. 
Smith,  74  Ind.  71.  It  will  also  be  observed  that  the  court  has 
not  found,  as  a  fact,  that  in  the  former  suit  between  the  par- 
ties any  judgment  for  costs  was  rendered  by  the  court  below 
in  favor  of  appellee  and  against  the  appellant,  at  or  before 
the  making  of  the  order  for  the  appointment  of  a  receiver, 
from  which  order  the  appeal  was  taken  to  this  court  in  the 
case  last  cited.  Indeed,  we  think  it  is  shown  in  the  special 
finding  of  facts  that  in  the  former  suit  no  judgment  for  costs 
was  ever  rendered  by  the  court  J)elow  in  favor  of  either  party 
until  the  cause  was  finally  disposed  of,  and  long  aft:er  the  de- 
termination of  the  appeal  therein  to  this  court.  Of  course, 
therefore,  the  appeal  to  this  court  was  not  taken  by  the  ap- 
pellant from  any  judgment  of  the  court  below  against  him 
for  costs,  for  there  was  no  such  judgment  from  which  an  ap- 
peal could  have  been  taken.  The  appeal  was  taken  from  the 
order  for  the  appointment  of  a  receiver,  and  there  is,  at  least, 
room  for  doubt  as  to  whether  or  not  the  revel-sal  of  that  order 
could  or  would  entitle  the  appellant  to  recover  any  costs  for 
the  attendance  of  witnesses  in  the  main  action,  which  was  con- 
tinued from  term  to  term,  and  was  not  tried  until  aft«r  the 
appeal  was  determined.  This  question  is  not  before  us,  and 
is  not  decided. 

In  section  664,  R.  S.  1881,  which  is  a  substantial  re-enact- 
ment of  section  573  of  the  civil  code  of  1862,  it  is  provided 
that  "  when  the  judgment  is  reversed  in  whole,  the  appellant 
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shall  recover  costs  in  the  Supreme  Court  and  in  the  court  be- 
low, to  the  time  of  the  first  error  for  which  the  judgment  is 
reversed/'  It  is  manifest  that  the  trial  court  was  governed 
by  this  provision  of  the  code  in  its  conclusions  of  law,  and 
there  is  no  error  in  these  conclusions  of  which  the  appellant 
can  complain.  Doyle  v.  Riser y  8  Ind.  396 ;  Winton  v.  Gonnerj 
24  Ind.  107 ;  Eigenmann  v.  Keratein,  72  Ind.  81. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jan.  23, 1885. 


No.  11,629. 
BowEN  V,  Striker  et  al. 

Pleadikg. — Bad  Answer  Sufficient  for  Bad  Complaint. — Where  a  demurrer 
is  oTerruled  to  a  bad  answer,  the  plaintiff  can  not  avail  himself  of  the 
error  if  his  complaint  is  insufficient. 

Tax  Sai.^— Failure  qf  Title.— Rate  of  Interest— Statute  Qmfitrued.— Under 
the  proviso  to  section  3  of  the  act  of  March  5, 1883  (Acts  1883,  p.  95), 
amending  section  6497,  R.  S.  1881,  which  latter  section  repealed  section 
257  of  the  act  of  December  21, 1872,  a  purchaser  at  tax  sales  in  1867  and 
1871,  upon  the  failure  of  his  title  in  a  trial  had  after  such  act  of  1883 
went  into  effect,  is  entitled  to  recover  interest  onlj  at  the  rate  of  six  per 
cent  per  annum,  as  provided  by  the  statute  in  force  at  the  date  of  such 
sales. 

Same. — Tax  Deed. — Mu$t  be  Wiineesed  by  County  Treasurer, — There  can  be  no 
recovery  of  land  under  a  tax  title,  even  on  a  sufficient  complaint,  if  the 
tax  deed  be  not  witnessed  by  the  county  treasurer,  as  required  by  the 
statute  anjthorizing  the  execution  of  such  deed. 

From  the  Carroll  Circuit  Court. 

•71  Applegate  an^J  C  R.  Pollard^  for  appellant. 

L.  B.  SifMy  G.  R.  Eldridge  and  J.  L,  Sims,  for  appellees. 

NiBi-ACK,  J. — Complaint  by  Abner  H.  Bowen  against 
Peter  Striker,  Eliza  Doggett,  Dora  Sampson,  Anna  Sampson 
and  James  Sampson  to  quiet  title  to  two  tracts  of  land  in 
Carroll  county.  The  plaintiff  claimed  to  have  become  the 
purchaser  of  one  of  these  tracts,  and  a  part  of  the  other,  at 
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a  sale  for  delinquent  taxes  in  February,  1867,  and  of  what 
remained  of  the  last  named  tract  at  a  similar  sale  in  Febni- 
uary  1871,  the  taxes  in  each  .instance  being  assessed  against 
Striker  as  the  owner  of  the  lands,  and  to  have  received  t^x 
deeds  in  pursuance  of  his  several  purchases  in  the  year  1879, 
by  reason  of  all  which  he  was  the  owner  of  both  of  the  tracts 
of  land*  described  in  his  complaint.  The  defendants,  other 
than  Striker,  were  summoned  to  answer  as  to  some  supposed 
after-acquired  interests  in  the  lands  in  controversy. 

Upon  a  former  appeal  to  this  court,  the  judgment  was  re- 
versed upon  a  question  involving  the  construction  of  the  stat- 
ute of  limitations.  Bowen  v.  Strike^',  87  Ind.  317.  After 
the  cause  was  remanded,  the  circuit  court  overruled  demurrers 
to  certain  amended  special  paragraphs  of  answer,  and  after 
issue  joined,  both  by  answers  in  general  denial,  as  well  as 
upon  the  special  paragraphs  to  which  demurrers  were  over- 
ruled, the  cause  was  submitted  to  the  court  for  trial,  when  a 
finding  was  made  that  the  plaintiff's  title  to  the  lands  in  dis- 
pute was  invalid,  but  that  there  was  due  to  him  for  purchase- 
money  paid  at  the  respective  tax  sales,  and  for  interest  which 
had  accrued  thereon,  the  aggregate  sum  of  $523.20,  for 
which  a  judgment  was  rendered  in  his  fevor,  declaring  the 
sum  of  #313.10  of  such  aggregate  amount  to  be  a  lien  upon 
one  of  the  tracts  of  land,  and  the  remaining  sum  of  $210.10 
to  be  a  lien  upon  the  other  tract. 

The  plaintiff,  again  appealing,  assigns  error  upon  the  over- 
ruling of  his  demurrers  to  two  of  the  amended  special  para- 
graphs of  answer,  upon  the  reftisal  of  the  court  to  grant  him 
a  new  trial,  and  upon  the  form  of  the  judgment  which  was 
rendered  in  his  favor. 

The  special  paragraphs  of  answer,  to  which  it  is  insisted 
demurrers  ought  to  have  been  sustained,  tendered  issues  con- 
cerning the  validity  of  the  plaintiff's  claim  of  title  to  the 
lands  in  suit.  When  this  cause  was  before  us  upon  the  former 
appeal,  we  held  that  the  complaint  failed  to  show  a  full  com- 
pliance with  all  the  provisions  of  the  statute  regulating  the 
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sale  of  lands  for  delinquent  taxes^  and  that,  for  that  reason^ 
the  plaintiff's  title,  based  upon  his  purchases  at  the  tax  sales, 
was  invalid.  The  conclusion  then  reached  in  respect  to  the 
invalidity  of  the  complaint  became  the  law  of  this  case,  and 
as  the  complaint  has  not  been  since  amended,  it  must  still  be 
regarded  as  having  constituted  an  insufficient  claim  of  title 
to  the  lands.  Conceding,  therefore,  the  special  paragraphs 
of  answer  to  have  been  bad  upon  demurrer,  the  plaintiff  had 
no  cause  to  complain  of  the  rulings  of  the  circuit  court  upon 
them,  since  a  bad  answer  is  always  a  sufficient  answer  to  a  bad 
complaint. 

It  is  claimed  that  the  plaintiff  ought  to  have  been  allowed 
interest  on  the  amounts  paid  by  him  as  purchase-money  for 
the  lands  at  the  tax  sales  at  the  rate  of  twenty-five  per  cen- 
tum per  annum ;  that  as  interest  was  allowed  him  at  a  much 
leas  rate  than  twenty-five  per  cent.,  the  amount  found  to  be 
due  him  was  too  small,  and  that,  on  that  account,  the  circuit 
court  erred  in  refusing  to  grant  him  a  new  trial. 

There  is  nothing  in  the  record  expressly  showing  the  rate 
at  which  interest  was  computed  in  ascertaining  the  amount 
considered  to  be  due  the  plaintiff  upon  his  lien  for  taxes  paid 
by  him,  but  it  is  conceded  in  argument  that  the  rate  of  in- 
terest allowed  was  much  below  twenty-five  per  cent,  per  annum. 
If  section  257  of  the  act  of  December  2l8t,  1872, 1  R.  S.  1876, 
p.  129,  were  still  in  force,  then,  under  the  construction  given  to 
that  section  in  the  case  of  Flinn  v.  Parsons,  60  Ind.  573,  the 
plaintiff  would  have  been  entitled  to  interest  at  the  rate  of 
twenty-five  per  cent,  per  annum,  but  that  section  was  re- 
pealed by  the  substitution  of  section  6497,  R.  S.  1881,  which 
latter  section  has  since  been  amended  by  the  third  section  of 
the  act  of  March  5th,  1883  (Acts  1883,  page  95),  with  a 
proviso  attached  as  follows :  ^'Provided,  That  nothing  herein 
contained  shall  be  construed  to  increase  the  rate  of  interest 
allowed  the  purchaser,  in  case  of  failure  of  tax  title,  under 
the  law  in  force  at  the  time  when  such  sale  or  sales  were 
made.     But  in  all  such  cases,  if  the  title  fails  in  any  pro- 
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ceeding,  the  purchaser  shall  recover  the  amount  of  taxes  due 
on  the  land,  with  interest  at  the  rate  per  centum  per  annum 
allowed  by  the  law,  in  case  of  the  failure  of  his  tax  title,  in 
force  at  the  date  of  such  sale  or  sales."  This  provision,  as 
will  be  observed,  contains  no  saving  clause  as  to  suits  then 
pending,  or  as  to  rights  of  action  which  had  theretofore  ac- 
crued. It  became,  therefore,  applicable  to  and  a  rule  of  de- 
cision for  all  cases  of  the  class  to  which  it  refers,  which  might 
be  thereafter  tried  and  determined.  Flinn  v.  Parsons,  supra. 
By  the  statute  in  force  at  the  time  the  tax  sales  relied  on  by 
the  plaintiff  in  this  case  took  place,  simple  interest  only  was 
allowed  to  the  purchaser  in  case  of  the  failure  of  his  tax 
title.  1  G.  &  H.  Ill,  section  173.  It  follows,  that  at  the  time 
of  the  trial  of  this  cause  the  plaintiff  was  not  entitled  to  re- 
cover interest  at  a  rate  greater  than  six  per  cent,  per  annum, 
and  that  a  new  trial  was  properly  refused  on  the  ground  upon 
which  it  was  demanded. 

The  objection  urged  to  the  form  of  the  judgment  is  that  it 
should  have  been  for  the  recovery  of  the  lands,  instead  of  for 
a  specific  sum  of  money  and  the  enforcement  of  a  lien  upon 
the  lands. 

\yhat  we  have  said  as  to  the  insufficiency  of  the  complaint 
as  a  claim  of  title  to  the  lands,  fully  answers  that  objection. 
If,  however,  the  complaint  had  been  sufficient  as  a  claim  of 
title,  the  evidence  failed  to  make  a  proper  case  for  the  re- 
covery of  the  lands  in  at  least  one  essential  respect,  and  that 
was,  the  tax  deeds  read  in  evidence  were  not  witnessed  by 
the  county  treasurer  as  was  and  still  is  required  by  the  stat- 
ute authorizing  the  execution  of  such  deeds.  1  R,  S.  1876, 
123,  section  224. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  20, 18S5;  petition  for  a  rehearing  oyerraled  March  20, 1886. 
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Practice. — Marion  Superior  Court — Where,  in  the  Marion  Superior  court  |i5o  313 

in  general  term,  errors  are  jointly  assigned,  the  Supreme  Court,  on  ap- 
peal, will  not  consider  alleged  errors  against  the  parties  severally. 

PAKn^ERSHiP. — Chattel  Mortgage, — Amgnment/or  Benefit  0/ Creditors.— Where 
a  surviving  partner  executed  a  mortgage  of  the  partnership  assets  to  se- 
cure a  firm  liability,  a  complaint  to  foreclose  the  mortgage  is  sufficient, 
as  against  an  assignee  appointed  subsequent  to  the  execution  of  the 
mortgage,  without  showing  any  compliance  with  the  statute  by  such 
surviving  partner. 

From  the  Marion  Superior  Coiirt. 

J.  E.  Florea  and  A.  W.  Wishard,  for  appellants. 

JT.  J.  Milligan,  for  appellee. 

Franklin,  C. — Appellee  sued  appellants  on  two  promissory 
notes  and  to  foreclose  a  mortgage  given  on  personal  property  to 
secure  their  payment.  The  notes  bear  dates  of  April  11th  and 
April  24th,  1883,  and  the  mortgage  is  dated  May  25th,  1883. 

The  notes  were  executed  by  S.  R.  Hadley  &  Son,  and  were 
made  payable  to  R.  L.  Scarlett,  who  assigned  them  by  en- 
dorsement to  appellee.  The  firm  of  S.  R.  Hadley  &  Son  was  a 
partnership,  the  members  of  which  were  Samuel  R.  Hadley  and 
his  son  Cornelius  N.  Hadley.  Samuel  R.  Hadley,  the  senior 
member  of  the  firm,  departed  this  life  on  the  —  day  of  May, 
1883,  and  on  the  25th  day  of  May,  1883,  Cornelius  N.  Hadley, 
as  surviving  partner  of  said  firm,  executed  the  mortgage  in 
suit  to  appellee.  On  the  31st  day  of  May,  1883,  he  also. as  sur- 
viving partner  of  said  firm  executed  to  appellant  George  W. 
Wishard,  as  assignee,  an  assignment  of  all  the  partnership 
property,  including  the  property  mortgaged,  for  the  benefit  of 
the  partnership  creditors,  the  partnership  being  insolvent;  and 
appellee  commenced  this  suit  on  the  8th  day  of  June,  1883. 

The  defendants,  each  filed  a  separate  demurrer  to  the  com- 
plaint, both  of  which  were  overruled. 

The  defendant  Greorge  W.  Wishard,  as  such  assignee  and 
Vol.  100.- 
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trustee,  filed  an  answer,  substantially  averring  the  death  of 
said  Samuel  R.  Hadley,  and  his  selection  as  trustee  by  virtue 
of  said  assignment,  and  alleging  that  said  Cornelius  N.  Had- 
ley had  not  complied  with  any  of  the  statutory  provisions  au- 
thorizing him  as  surviving  partner  to  settle  said  partnership 
affairs;  that  the  senior  deceased  partner  was  the  owner  of  all 
the  property,  and  the  junior  survivor  had  only  invested  therein 
his  services;  that  the  firm  was  insolvent,  and  there  were  nu- 
merous other  unpaid  debts;  that  the  mortgage  was  void,  and 
that  the  plaintiff  had  no  lien  on,  or  interest  in,  the  mortgaged 
property  as  against  this  defendant. 

To  this  answer  a  demurrer  was  sustained.  The  defendants 
elected  not  to  plead  further,  and  judgment  was  rendered  upon 
the  demurrers  in  favor  of  the  plaintiff. 

The  errors  assigned  in  the  general  term  of  the  superior 
court  were : 

1st.  The  complaint  does  not  state  facts  sufficient. 

2d.  Overruling  Wishard's  demurrer  to  complaint. 

3d.  Sustaining  the  demurrer  to  Wishard's  answer. 

No  errors  were  separately  assigned  on  behalf  of  Cornelius 
N.  Hadley  or  Wishard ;  it  was  a  joint  assignment.  The  su- 
perior court  in  general  term  affirmed  the  judgment  of  the  spe- 
cial term. 

In  this  court  appellants  have  separately  assigned  the  fol- 
lowing errors : 

First.  By  Hadley.  That  the  court  in  general  term  erred  ia 
affirming  the  judgment  of  the  special  term. 

Fifth.  By  Hadley.  That  the  court  below  had  no  jurisdic- 
tion of  the  subject-matter. 

Second.  By  Wishard.  That  the  court  in  general  term  erred 
in  affirming  the  judgment  in  special  term. 

Third.  By  Wishard.  That  the  court  below  had  no  jurisdic- 
tion of  this  defendant. 

fourth.  By  Wishard.  That  the  court  below  had  no  juris- 
diction of  the  subject-matter  of  the  action. 

Of  the  specifications  of  error  filed  here,  this  court  can  only 
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consider  the  one  filed  by  each  appellant,  that  the  court  below 
in  general  term  erred  in  affirming  the  judgment  of  the  spe- 
cial term.  And  in  considering  that,  the  assignment  of  errors 
in  the 'general  term  being  joint,  we  can  not  consider  the  al- 
leged errors  against  Wishard  alone  of  overruling  his  demur- 
rer to  the  complaint  and  sustaining  the  demurrer  to  his  an- 
swer. There  is  only  one  joint  error  specified  therein,  and  that 
is,  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  that  presents  the  only  question  in 
the  record  for  our  consideration. 

The  complaint  is  in  the  usual  form  upon  the  notes,  and  for 
the  foreclosure  of  the  mortgage,  alleging  the  death  of  one 
of  the  partners,  and  the  execution  of  the  mortgage  by  the 
surviving  partner.  We  think  the  complaint  is  sufficient.  And 
without  the  ruling  upon  the  demurrer  to  the  answer  being- 
properly  before  us,  we  think  it  unnecessary  to  voluntarily 
discuss  and  decide  the  main  question  discussed  by  appellants 
in  their  brief  in  relation  to  the  rights,  powers  and  duties  of  a 
surviving  partner  in  the  settlement  of  the  partnership  affiiirs, 
without  complying  with  the  provisions  of  the  statute  regulat- 
ing the  same.  And  without  deciding  anything  in  relation 
thereto,  we  may  be  excused  for  saying  that  we  do  not  see 
wherein  appellant  Wishard  occupies  any  better  position 
therein  than  does  appellee  Milligan.  If  Cornelius  N.  Had- 
ley,  without  complying  with  the  provisions  of  the  statute  in 
relation  to  surviving  partners,  had  no  right  or  power  to  exe- 
cute the  mortgage  to  appellee,  we  do  not  see  by  virtue  of 
what  right  or  power  he  could  execute  the  deed  of  assignment 
to  appellant  Wishard  as  trustee.  What  is  fatal  to  the  one 
would  be  fatal  to  the  other  in  this  respect. 

We  see  no  available  error  in  this  record. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

FHed  Jan.  9, 1886. 
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No.  10,685. 

Ward  v.  Wilson  et  al. 

Guaranty. — Notiot. — LeaM, — Pleading, — Dcwttrrer.— A  guaranty!^  written 
upon  a  lease  and  delivered  with  it,  which  recites  that  in  consideration 
of  the  making  of  the  lease  and  agreement  that  security  should  be  given 
for  the  performance  of  the  agreements  contained  therein  on  the  part  of 
the  lessee,  "  I  hereby  undertake  and  agree  to  and  with ''  the  lessors,  that 
the  lessee  "  will  do  and  perform  ail  his  agreements  in  said  lease  by  him  to 
be  done  and  performed/'  signed  by  the  lessee  and  the  guarantor,  is  one 
of  strict  guaranty,  and,  as  such,  makes  it  the  duty  of  the  guarantee  to 
give  notice  to  the  guarantor  of  the  default  of  his  principal;  but  the 
giving  of  such  notice  is  not  a  condition  precedent  to  the  guarantee's 
right  to  maintain  an  action  against  the  guarantor,  and  the  complaint,  to 
withstand  a  demurrer,  need  not  aver  notice,  nor  does  the  failure  to  give 
notice  discharge  the  guarantor  from  liability  except  to  the  extent  of 
damages  he  may  suffer  thereby,  and  this  must  be  set  up  in  defence. 

f^kiOL—MaUer  of  Defence, — If  the  failure  of  the  lessors  to  be  present  at  the 
end  of  the  lessee's  term  to  accept  the  surrender  of  possession  is  availa- 
ble to  the  guarantor  at  all,  it  can  only  be  made  so  by  answering  that 
fact,  coupling  it  with  such  other  facts  as  would  show  injury  to  him ;  so, 
also,  if  the  guarantor  is  injured  by  the  subsequent  conduct  of  the  lessors 
in  prosecuting  suits  against  the  lessee,  or  by  accepting  payment  of  dam- 
ages, such  facts  are  matters  of  defence. 

From  the  Tippecanoe  Superior  Court. 
R.  P.  Davidson,  J.  C.  Davidson  and  T.  B.  Ward,  for  ap- 
pellant. 

H.  W.  Chase,  F.  8.  Chase  and  F.  W.  Chase,  for  appellees. 

Mitchell,  J. — All  that  need  be  stated  in  order  to  present 
the  question  for  decision  in  this  record  is,  that  on  the  22d  day 
of  August,  1876,  the  appellees  leased  certain  premises  in  the 
city  of  Lafayette  to  one  Telford,  at  an  annual  rental  of  $600, 
payable  in  monthly  instalments,  for  the  term  of  one  year,  un- 
less they  should  sell  the  premises,  in  which  event  the  tenancy 
was  .to  expire  upon  sixty  days'  notice. 

The  lease  contained  a  stipulation  that  the  lessee  should 
"  surrender  the  possession  of  said  premises  at  the  expiration 
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of  the  tenancy  in  as  good  condition  as  they  now  are,  natural 
wear  and  decay  and  unavoidable  accidents  excepted." 

It  was  further  stipulated  that  the  performance  of  the  agree- 
ments contained  in  the  lease  should  be  guaranteed  to  the  les- 
sors, and  there  was  the  usual  stipulation  that  a  failure  to  pay 
rent  promptly  should  terminate  the  lease  at  the  option  of  the 
lessors. 

Before  the  lease  was  delivered  there  was  written  upon  and 
delivered  with  it  the  following  guaranty  : 

"  In  consideration  of  the  making  of  the  foregoing  lease  by 
Alexander  Wilson,  Joseph  S.  Hanna  and  Henry  H.  Hanna 
to  James  H.  Telford,  and  agreement  that  security  should  be 
given  for  the  performance  of  the  agreements  in  said  lease  con- 
tained on  the  part  of  James  H.  Telford,  I  hereby  undertake 
and  agree  to  and  with  said  Alexander  Wilson,  Joseph  S. 
Hanna  and  Henry  H.  Hanna,  that  said  James  H.  Telford  will 
do  and  perform  all  his  agreements  in  said  lease  by  him  to  be 
done  and  performed.     Dated  Lafayette,  August  23d;  1876. 

"  James  H.  Telford. 
'^Wm.  L.  Ward." 
Telford  went  into  possession  under  the  lease,  but  failed  at 
the  end  of  the  year  to  surrender.   The  appellees  brought  suit 
against  him  in  the  Tippecanoe  Circuit  Court  for  pQSsession 
and  damages,  which  resulted  in  a  judgment  in  their  favor  for 
possession,  and  $177.10  damages  for  the  detention  of  the 
property.     Telford  then  paid  the  judgment  and  costs,  asked 
for  and  obtained  a  new  trial,  and  the  case  was  again  tried  on 
the  27th  day  of  May,  1878,  the  result  being  another  judg- 
ment for  possession  and  $164.44  damages  against  him.  From 
this  judgment  he  appealed  to  the  Supreme  Court,  giving  bond 
to  stay  proceedings  meanwhile,  where  the  judgment  of  the 
court  below  was  affirmed  February  15th,  1881.    71  Ind.  555. 
Telford  died  in  July,  1880,  before  the  appeal  was  deter^ 
mined,  his  family  remaining  in  possession  until  May  20th, 
1881,  when  the  appellees  obtained  possession. 
These  &cts  are  set  up  in  a  complaint,  filed  against  the  ap- 


64  SUPEEME  CX)URT  OF  INDIANA, 

Ward  V.  Wilson  et  oL 

pellant  on  his  contract  of  guaranty  above  set  out,  which  also 
charges  that  "  by  the  failure  and  refusal  of  said  James  H. 
Telford  to  surrender  the  possession  of  said  premises  at  the 
end  of  said  term,  to  wit,  August  23d,  1877,  *  *  the  plain- 
tiffs were  deprived  of  possession,  use  and  rents  thereof,  from 
said  23d  day  of  August,  1877,  to  the  20th  day  of  May,  1881," 
which  were  worth  $2,400,  and  for  which  judgment  was  de- 
manded. 

A  demurrer  to  the  complaint  was  overruled,  and  exception 
duly  taken. 

The  only  question  discussed  by  counsel  for  appellant  relates 
to  the  ruling  of  the  court  upon  the  demurrer  to  the  complaint, 
and  no  further  statement  of  the  case  is  pertinent,  except  to 
say  that  upon  issues  made  trial  was  had,  which  resulted  in  a 
judgment  for  the  appellees. 

It  is  earnestly  contended  on  behalf  of  the  appellant,  that 
his  contract  is  one  of  strict  guaranty,  collateral  to  that  of  his 
principal,  and  that  no  action  can  be  maintained  thereon  with- 
out first  giving  notice  of  the  default  of  Telford,  and  that  be- 
cause notice  is  not  averred  in  the  complaint  the  demurrer 
should  have  been  sustained.  On  the  other  hand,  it  is  con- 
tended with  equal  emphasis  by  counsel  for  the  appellees,  that 
the  contract  was  a  direct  and  absolute  engagement,  binding 
the  guarantor  to  the  same  extent  as  his  principal,  and  that  in 
any  event  he  was  liable  without  such  notice. 

The  distinction  between  contracts  of  guaranty  and  surety- 
ship has  been  repeatedly  and  accurately  defined,  and  the  na- 
ture of  the  obligation  of  each  is  stated  with  precision  and 
certainty  in  the  books,  but,  as  to  the  circumstances  under 
which  a  guarantor  is  entitled  to  notice  of  the  default  of  his 
principal,  there  is  irreconcilable  conflict.  The  confusion 
mainly  grows  out  of  the  form  in  which  the  contract  is  ex- 
pressed, and  the  subject  to  which  it  is  applied. 

In  some  instances,  a  distinction  is  suggested  and  made  be- 
tween the  case  of  a  contract  of  guaranty,  as  applied  to  a  com- 
mercial transaction,,  which  is  in  the  form  of  a  letter  of  credit. 
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or  applied  to  the  guaranty  of  a  promissory  note,  and  the  case 
of  a  contract  expressed  in  substantially  the  same  language,  as 
applied  to  an  ordinary  business  affair. 

The  rule  in  regard  to  demand  of  payment  and  notice  of  de- 
feult,  as  applied  to  commercial  paper,  is  everywhere  regarded 
as  in  no  sense  applicable  to  guarantors  ordinarily.  In  the  case 
of  commercial  paper,  demand  and  notice,  in  order  to  fix  the 
liability  of  an  endorser  or  guarantor,  are  required  by  an  ar- 
bitrary rule  of  the  law  merchant ;  while  the  rule  requiring 
demand  and  notice  to  guarantors,  of  the  character  under  con- 
sideration, rests  upon  the  fact  that  it  is  the  duty  of  the  guar- 
antee to  notify  the  guarantor  of  the  default  of  the  principal, 
with  a  view  of  saving  him  from  actual  loss  which*  may  arise 
from  want  of  convenient  and  certain  means  of  knowledge. 
Outside  of  commercial  paper,  no  good  reason  is  perceived 
why  the  same  set  of  words  in  a  contract  of  guaranty  should 
mean  one  thing  when  applied  to  one  subject-matter,  and  the 
same  words,  expressing  the  obligation  in  substance  the  same, 
should  mean  another  and  different  thing  when  applied  to  an- 
other subject-matter.  Wade  Notice,  section  386.  For  in- 
stance, where  the  undertaking  is  entered  into  originally  with 
the  principal,  and  stipulates  that  a  debt  shall  be  paid,  or  some 
other  act  shall  be  done,  it  is  not  perceived  why  the  subject- 
matter  of  the  contract  should,  in  any  such  case,  be  considered 
in  determining  the  conditions  upon  which  the  guarantor,  if 
properly  speaking  he  can  be -called  a  guarantor,  should  be 
held  liable.  In  all  such  cases  he  is  liable  at  once,  and  with- 
out notice,  upon  default  of  his  principal.  In  like  manner, 
where  the  stipulation  is  to  pay  the  debt  or  perform  the  con- 
tract of  another,  absolutely  and  at  all  events,  whether  entered 
into  separately  from  the  other  or  not,  the  same  effect  should, 
in  all  cases,  be  given  to  such  contracts,  and  the  obligor  held 
liable,  without  notice  of  default.  Such  were  the  cases  ofFrctah 
v.  Polk,  67  Ind.  55 ;  Kirby  v.  Studebaker,  15  Ind.  45 ;  Kline 
V.  Raymond,  70  Ind.  271;  Studabaker  v.  Cody,  54  Ind.  586; 
Cole  v'.  Merchants  Bank,  60  Ind.  350;  Sample  v.  Martin,  46 
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Ind.  226;   Bumkam  v.  GallentiTte,  11  Ind.  295;    Wat8<m  v, 
BeaJbout,  18  Ind.  281. 

In  cases  falling  within  either  of  the  foregoing  classes^ 
neither  &ilure  to  notify,  lapse  of  time,  insolvency  of  the 
principal,  nor  anything  less  than  would  exonerate  a  surety, 
will  discharge  a  guarantor,  either  wholly  or  pro  tanto,  for  the 
reason  that  in  all  such  cases  his  contract  is  rather  in  the  na- 
ture of  a  contract  of  suretyship,  or  a  direct  original  personal 
undertaking,  than  that  of  a  guarantor.  When,  however,  the 
undertaking  is  not  that  the  promisor  will  pay  the  debt  or  per- 
form the  engagement  of  another,  but  that  the  other  will  pay 
or  perform,  then  different  considerations  are  involved ;  and 
while  it  may  be  laid  down  as  a  rule  that  it  is  a  duty  incum- 
bent on  the  guarantee  in  all  such  casesj  to  give  notice  to  the 
guarantor  of  the  default  of  the  principal,  yet,  since  that  rule 
is  founded  upon  the  consideration  of  affording  to  the  guar- 
antor the  means  of  saving  himself  from  actual  loss,  by  secur- 
ing indemnity  or  otherwise,  and  not  upon  an  arbitrary  rule  of  ' 
law,  it  can  not  be  said  that  it  would  be  reasonable  to  hold 
that  the  same  result  must  inevitably  folloY^  in  such  case  as  in 
the  case  of  commercial  paper,  regardless  of  the  fact  that  the 
guarantor  may  or  may  not  have  sustained  injury  by  the  fail- 
ure to  give  such  notice. 

We  are  constrained  to  concur  in  the  statement  of  an  ap- 
proved author,  that  "  the  current  of  modern  American  and 
English  authority  is  against  the  observance  of  the  distinction 
predicated  simply  upon  the  fact  that  the  sum  of  the  princi- 
pal's liability  actually  incurred  is  uncertain.''  Wade  Notice,, 
section  423. 

No  adequate  reason  occurs  to  us  for  stating  it  as  a  rule,  that 
a  direct,  unconditional  agreement  to  pay  for  goods  which  may 
be  delivered  to  a  third  person  in  the  future,  or  the  same  kind 
of  a  contract  to  do  any  other  thing  which  another  has  en- 
gaged to  perform,  may,  by  construction,  be  made  conditional 
upon  a  notice  of  the  default  of  siich  third  person. 

A  direct,  original  contract,  expressed  in  the  same  words^ 
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should  create  the  same  liability  under  all  circumstances,  and 
should  be  enforced  in  the  same  manner  and  upon  the  same 
oonditions,  saving  only  the  rights  of  sureties,  whether  it  be 
the  contract  of  principal,  surety  or  guarantor,  and  if  notice 
of  future  liability  is  to  be  relied  on,  it  should  be  stipulated 
for  in  the  writing,  rather  than  that  the  courts  should  under- 
take to  annex  some  condition  of  liability  upon  an  absolute 
engagement,  and  where  the  engagement  is  not  by  its  terms 
absolute,  but  collateral,  by  which  we  mean  an  engagement 
that  some  third  person  will  pay  a  debt  or  fulfil  a  contract, 
since  the  obligation  of  the  guarantor  is  not  to  pay  the  debt  or 
do  the  thing  contracted  for  himself,  but  to  answer  in  damages 
for  the  de&ult  of  his  principal,  we  can  see  no  reason  why  the 
character  of  the  thing  to  be  done  should  dispense  with  the 
duty  to  give  notice. 

We  scarcely  need  say  that  no  question  of  notice  of  the  ac- 
ceptance of  a  guaranty,  or  proposal  to  guaranty,  is  involved 
in  this  case. 

Applying  these  principles  to  the  case  under  consideration, 
our  first  conclusion  is,  that  the  contract  of  the  appellant,  ex- 
pressed in  the  form  set  out  in  the  complaint,  was  an  agree- 
ment that  his  principal  Telford  would  perform  the  covenants 
contained  in  the  lease,  and  was  not  the  direct  engagement  of 
the  appellant  to  do  anything  personally  except  to  answer  for 
his  principaPs  default,  and  it  was,  therefore,  collateral  to  that 
of  the  principal,  and  one  of  strict  guaranty ;  and,  within  the 
rule  laid  down,  it  was  the  duty  of  the  guarantee  to  have  given 
notice  of  the  default. 

It  does  not  follow,  however,  that  because  of  a  failure  to 
give  notice,  the  guarantor  was  thereby  discharged  from  lia- 
bility. A  failure  to  give  notice,  and  damage  resulting  there- 
fix)m,  must  both  concur  in  order  that  the  guarantor  may  be 
discharged.  This  is  believed  to  be  the  result  of  the  doctrine 
of  the  best  considered  cases  in  this  court,  as  it  certainly  is  of 
the  adjudications  of  other  courts. 

In  the  case  of  Davis  v.  Wells y  104  U.  S.  159,  cited  approv- 
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ingly  in  Wills  v.  Ross,  77  Ind.  1,  this  rule  was  recognized 
and  followed.  Vinal  v.  Richardsoriy  13  Allen,  521;  Bash-- 
ford  V.  Shaw,  4  Ohio  St.  263 ;  Second  NaJPl  Bank  v.  Oay- 
lord,  34  Iowa,  246 ;  Brandt  Suretyship  and  Guar.,  section  173. 

The  fact  that  notice  is  required  of  the  guarantee  does  not 
make  the  giving  of  notice  a  condition  precedent  to  his  right 
to  maintain  an  action  against  the  guarantor,  for  the  reason 
that  his  liability  may  or  may  not  exist  without  notice.  The 
notice  is  not,  as  in  the  case  of  commercial  paper,  necessary  to 
give  the  right  of  action,  although  the  failure  to  give  it  may 
defeat  it. 

It  results  from  the  foregoing  considerations  that  the  com- 
plaint was  not  bad  for  failing  to  aver  notice  of  the  default. 

Other  grounds  of  objection  are  urged  by  counsel  against 
the  complaint,  which  have  received  carefiil  attention,  but  our 
conclusion  is  that  while  they  are  not  without  force  they  could 
only  be  made  available  by  answer. 

Assuming,  without  conceding  or  denying,  the  necessity  of 
the  presence  of  the  appellees  to  accept  the  surrender  of  pos- 
session at  the  end  of  Telford^s  term,  as  urged  by  appellant,  it 
was  only  available  by  answering  that  fact  and  coupling  it  with 
such  other  facts  as  would  show  injury  to  him,  or  that  Tel- 
ford^s  lease  was  thereby  extended  by  implication  of  law,  and 
so,  if  by  the  subsequent  conduct  of  the  appellees  in  prose- 
cuting suits  against  Telford,  or  by  accepting  payment  of  dam- 
ages, the  relations  of  the  parties  were  changed  in  any  way,  to 
the  appellant's  detriment,  all  these  were  matters,  like  the  fail- 
are  to  give  notice,  as  we  conceive,  to  be  set  up  in  defence. 

The  judgment  is  affirmed,  with  costs. 

FiledJan.  21, 1885. 
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Mechanic's  Lien. — Material  Man, — Public  Building.—CourUy. — Qmiractai^s 
Bond. — Remedy  by  Action  on. — Under  sections  5293  and  5295,  B.  S.  1881, 
relating  to  the  enforcement  of  mechanics'  liens,  there  could  be  no  lien 
upon  a  county  building  on  account  of  materials  furnished  therefor  to 
the  contractor,  and  likewise  no  personal  liability  on  the  part  of  the 
county  in  favor  of  such  material  man.  In  such  case,  the  remedy  is  by 
action  on  the  contractor's  bond  as  provided  for  by  sections  4246  and 
4247,  R,  S.  1881. 

From  the  Delaware  Circuit  Court. 

J,  R.  McMahan,  for  appellant. 

•7".  W.  Ryan  and  W.  Brotherton,  for  appellee. 

BiCKNELL,  C.  C. — On  the  11th  of  December,  1883,  the 
appellant  filed  with  the  county  board  of  Delaware  county, 
her  claim  against  said  county,  alleging  that  Meyers  &  Son 
were  the  contractors  for  building  a  jail  for  the  county,  and 
that  the  claimant,  between  the  1st  days  of  April  and  Octo- 
ber, 1882,  had  supplied  said  contractors  with  stone  used  in 
the  construction  of  said  jail ;  that  there  was  a  large  sum  of 
money  due  and  unpaid  thereon;  that  in  May,  1883,  the 
claimant  notified  said  county  board  in  writing,  that  she  in- 
tended to  hold  the  county  liable  to  her  for  the  payment  of 
said  sum  of  money ;  that  when  said  notice  was  given,  the 
county  had  in  hand  |6,000,  which  was  due  said  Meyers 
&  Son  for  work  on  said  jail.  The  claimant  demanded  an 
allowance  for  the  sum  of  $2,810.95  and  six  per  cent,  interest 
from  October  1st,  1882,  and  $200  as  attorney's  fees. 

The  county  board  refused  to  allow  the  claim ;  the  claimant 
appealed  to  the  Delaware  Circuit  Court;  there  the  defendant 
moved  to  dismiss  the  claim,  because  the  claim  did  not  state 
fiwits  sufficient,  and  because  the  county  board  had  no  jurisdic- 
tion to  determine  the  matters  in  said  claim  set  forth.     This 
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motion  was  sustained^  and  the  claim  was  dismissed  at  the 
elaiftiant's  costs.     She  appealed  to  this  court. 

The  error  assigned  is  that  the  circuit  court  sustained  the 
motion  to  dismiss  the  claim. 

The  law  in  force  at  the  time  when  these  materials  were 
iiirnished  was  section  5295^  R.  S.  1881^  which  provided  that 
"Any  sub-contractor,  journeyman,  or  laborer  employed  in 
the  construction,  repair,  or  furnishing  materials  foi*  any  build- 
ing, may  give  to  the  owner  thereof,  or,  if  such  owner  be  ab- 
sent, to  his  agent  in  charge  of  said  building  or  repairs,  notice 
in  writing,  particularly  setting  forth  the  amount  of  his  claim 
and  services  rendered  for  which  his  employer  is  indebted  to 
him,  and  that  he  holds  the  owner  responsible  for  the  same*. 
The  owner  shall  be  liable  for  such  daim.  but  not  to  exceed 
the  amount  which  may  be  due,  and  may  thereafter  become 
due,  from  him  to  the  employer;  which  may  be  recovered  in  an 
action  whenever  an  amount  equal  to  such  claim  over  other 
claims  having  priority  shall  be  due  from  such  owner  to 
the  employer." 

Section  5295,  supra,  provides  for  the  personal  liability  of 
an  owner  to  a  material  man.  It  was  section  649  of  article 
36  of  the  code  of  1852,  as  amended  by  the  act  of  March 
11th,  1867.  2  R.  S.  1876,  p.  267.  The  caption  of  said  ar- 
ticle 36  was, "  To  enforce  mechanics'  liens  on  buildings."  It 
was  held  in  Board,  etc.,  v.  0^  Conner,  86  Ind.  531  (44  Am.. 
R.  338),  that  the  mechanics'  lien  law  of  this  State  contains  no- 
provision  to  the  effect  that  such  a  lien  may  be  acquired  or  en- 
forced upon  or  against  public  property  held  for  public  use^ 
and  that,  in  the  absence  of  such  a  provision,  no  such  lien 
can  be  enforced  against  such  property. 

The  case  just  cited  was  an  action  commenced  in  the  circuit 
court,  claiming  such  a  lien  against  such  public  property,  and 
it  was  held,  for  the  reason  above  stated,  that  a  demurrer  to 
the  complaint  for  want  of  facts  sufficient  was  properly  sus- 
tained. 
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So,  in  the  case  of  Lowe  v.  Boards  etc.,  94  Ind.  653,  this 
<X)urt  said :  "  Laws  creating  liens  in  f^vor  of  mechanics  do 
not  operate  on  the  public  property  of  municipal  corporations. 
*  *  *  The  statutes  giving  liens  to  mechanics,  and  the  stat- 
utes creliting  judgment  liens,  are  broad  and  comprehensive 
and  free  from  exceptions,  and  yet  it  has  never  been  supposed 
that  these  statutes  operate  upon  the  public  property  of  coun- 
ties or  cities." 

Although  section  5295,  supra^  does  not  provide  for  a  lien, 
yet  it  undertakes  to  establish  a  personal  liability  of  the  owner 
to  the  party  who,  under  section  5293,  R.  S.  1881,  might  have 
a  lien. 

We  think  it  was  the  intention  of  the  Legislature  in  these 
sections  to  create  a  personal  liability  in  favor  of  those  only 
to  whom  a  lien  was  given,  and  that  as  there  can  be  no  lien 
upon  a  county  building  for  materials  furnished,  so,  also,  there 
can  be  no  personal  liability  established  against  a  county  in 
fiivor  of  a  party  who  has  furnished  materials  to  a  contractor 
for  a  public  building  of  the  county.  The  phrase  "  personal 
liability,*'  used  in  said  section  5295,  is  not  applicable  to  such 
municipal  corporations  as  a  county,  and  it  would  be  contrary 
to  public  policy  that  a  county  should  be  involved  in  contro- 
versies and  litigation  between  contractors  and  material  men 
and  laborers.  A  remedy  for  the  party  who  has  furnished  such 
materials  to  a  contractor  for  a  county  building,  is  found  in 
sections  4246  and  4247,  R.  8.  1881,  as  follows : 

"4246.  No  bid  for  the  building  or  repairing  any  court- 
house, jail,  poor  asylum,  bridge,  fence,  or  other  county  build- 
ing shall  be  received  or  entertained  by  the  board  of  com- 
missioners of  any  county  in  this  State,  unless  such  bid  shall 
be  accompanied  by  a  good  and  sufficient  bond,  payable  to  the 
State  of  Indiana,  signed  by  at  least  two  resident  freehold  sure- 
ties; which  bond  shall  guarantee  the  faithful  performance  and 
execution  of  the  work  so  bid  for,  in  case  the  same  is  awarded 
to  said  bidder,  and  that  the  contractor,  so  receiving  said  con- 
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tract,  shall  promptly  pay  all  debts  incurred  by  him  in  the 
prosecution  of  such  work,  including  labor,  materials  furnished, 
and  for  boarding  the  laborers  thereon. 

^^  4247.  Any  laborer  and  material  man,  or  person  furnishing 
board  to  said  contractor,  as  in  the  preceding  section  provided, 
and  having  a  claim  against  such  contractor  therefor,  shall  have 
the  right  of  action  against  such  contractor  and  his  bondsmen 
therefor :  Provided,  Such  person  shall  have  first  demanded 
payment  of  the  same  from  such  contractor.'? 

In  Wallace  v.  Lauyer,  54  Ind.  501  (23  Am.  R.  661),  it  was 
held  that  a  county  can  not  be  made  a  co-defendant  in  a  proceed- 
ing supplementary  to  execution  against  a  debtor,  to  answer  as  to 
its  indebtedness  to  the  execution  debtor.  And  it  is  also  held 
that  a  municipal  corporation  is  not  liable  to  the  process  of  gar- 
nishment. The  reason  given  for  these  rulings  is,  that  it  would 
be  contrary  to  public  policy  to  permit  such  public  corpo- 
rations to  be  involved  in  such  litigations,  or  to  permit  their" 
public  duties  to  be  embarrassed  in  order  that  individuals  might 
more  readily  collect  their  private  debts.  City  of  Chicago  v. 
Hasley,  25  111.  695;  Merwin  v.  City  of  Chicago,  45  111.  133. 
These  were  decisions  in  relation  to  cities,  but  the  principle  as- 
serted therein  has  been  held  by  this  court  to  be  equally  appli- 
cable to  counties.     Wallace  v.  Lawyer,  supra. 

We  think  it  would  be  contrary  to  public  policy  to  enforce 
against  the  county  the  claim  presented  in  this  suit,  and  that, 
therefore,  said  claim  was  properly  dismissed  by  the  circuit 
court  for  want  of  facts  sufficient,  etc. 

Per  Curiah. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 

Filed  Jan.  30, 1885. 
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The  Union  Mutual  Life  Insurance  Company  v. 
Buchanan. 

Attorney  and  Client. — AUomey^B  Fees, — ContraeL — Prindpal  and  Agent. — 
Where  it  is  proyided  in  a  contract  between  an  agent  and  his  principal,. 
*  that  said  agent  as  attorney,  in  making  collection  of  loans  made  by  him 
upon  real  estate  as  agent  for  such  principal,  should  be  entitled  to  re- 
ceive as  compensation  in  case  of  suit "  any  sum  that  may  be  collected  as 
attorney's  fees  as  provided  in  the  bond  or  instrument  upon  which  suit 
may  be  brought,'*  he  is  entitled  to  the  amount  of  fees  actually  collected 
in  such  suit.  If  the  whole  amount,  as  specified  in  the  instrument  and 
reduced  to  judgment,  is  realized,  he  is  entitled  to  it ;  if,  however,  the 
property  is  sold  on  execution  to  a  third  person  for  a  less  amount  than 
the  judgment,  or  bid  in  by  his  principal  for  a  less  amount  than  the 
judgment,  but  yet  at  the  actual  value  of  the  property,  he  should  receive 
a  sum  out  of  the  amount  realized,  or  the  actual  value,  as  the  case  may 
be,  in  proportion  to  his  interest  in  the  judgment. 

Same. — Jbuer  to  Compromise  Claims. — Damages. — An  attorney  has  no  general 
power  to  compromise  claims  of  the  client ;  bnt  where  there  is  not  time 
or  opportunty  for  consultation  with  the  client,  he  may,  in  the  exercise 
of  a  reasonable  discretion,  negotiate  a  compromise  where  the  circumstan- 
ces are  such  that  he  must  act  without  delay,  and  where  the  interests  of 
his  client  will  be  seriously  imperilled  unless 'he  so  act,  and  if  he  act  in 
good  faith,  with  fair  skill  and  vigilant  care,  he  is  not  liable  for  damages. 

Sake. — ColleeHons.— Retaining  Fees  from. — Where  an  attorney  collects  money 
for  a  client,  he  has  a  right  to  apply  such  money  upon  fees  due  him  for 
making  such  collection,  and,  also,  upon  any  other  fees  that  may  be  due 
him  from  such  client  for  professional  services. 

Same. — Fc«,  Action  for. — Where  a  client  collects  fees  belonging  to  an  at- 
torney, the  latter  may  maintain  an  action  for  them  as  for  money  had 
and  received. 

Same— -/mp/ted  ClwUmce.— The  fact  that  an  attorney  is  employed  as  an 
agent  to  negotiate  loans  does  not  preclude  him  from  rendering  profes- 
sional  services,  if  requested  by  his  principal,  and  if  so  rendered  he  is  en- 
titled to  recover  the  reasonable  value  thereof  upon  the  implied  contract. 

Principal  and  Agent. — Loan  Agent. ^Evidence. — Recitals  in  Written  In- 
strvmenL — Kecitals  in  reports  of  appraisers,  chosen  by  an  agent  appointed 
to  negotiate  loans,  to  place  a  value  on  property  upon  which  loans  are 
asked,  constitute  no  evidence  of  the  tmth  of  the  facts  stated,  but  may- 
be considered  in  determining  whether  the  agent  acted  in  good  faith. 

QAME.—Non- Resident  PrincipaL—Agent's  Liabiliiy.— Fraud. —  Negligence. — 
Where  such  an  agent  sends  to  his  non-resident  principal  such  informa- 
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tion  regarding  the  security  offered  as  he  has  obtained,  he  is  not  liable 
for  losses  unless  he  is  guilty  of  fraud  or  of  negligence  in  not  obtaining 
more. 

Same. — Evidence, — Reasons  for  Writing  Letter. —  Witness. — A  witness  can  not 
be  permitted  to  state  the  reasons  which  influenced  him  to  write  a  letter, 
not  ambiguous  in  meaning,  in  which  he  gave  explicit  directions  to  his 
agent  to  dp  a  designated  act,  as  such  agent  may  act  upon  the  letter,  and 
the  reasons  existing  in  the  mind  of  the  writer  can  not,  unless  known  to " 
the  agent,  affect  his  rights. 

8am£. — Implied  Oonlra4Sl. — Money  Had  and  Received. — In  an  action  by  an 
agent  against  his  principal  on  an  implied  contract  to  account  to  him  for 
money  had  and  received,  and  to  pay  the  reasonable  value  of  the  agent's 
services,  the  plaintiff  may  prove  how  much  of  his  time  was  devoted  to 
the  business  of  such  principal. 

Same. — Measure  of  Oompenaalion. — Where  a  rate  of  compensation  for  ser- 
vices is  fixed  by  contract,  that  rate  governs ;  but  where  there  is  no  con- 
tract fixing  the  rate,  the  reasonable  value  of  such  services  is  the  measure 
of  compensation  to  be  recovered. 

Same.— Oustom.— Jury. — Where  there  is  a  customary  value  fixed  for  ser- 
vices, that  rate  controls ;  but  where  there  is  no  such  customary  rate,  the 
jury  must  ascertain  their  value  from  the  evidence  placed  before  them. 

Action,  Delay  in  BRiNOiNa. — May  be  Explained. — Statute  of  Limitations. — 
Within  the  period  prescribed  by  the  statute  of  limitations,  or  where 
there  is  no  such  statute,  delay  in  bringing  an  action  at  law  may  be  ex- 
plained, and  the  fact  that  such  delay  is  explained  may  be  deduced  by 
inference  from  the  facttf  developed  by  the  whole  evidence. 

Evidence. — (hurt  Not  to  Determine  Probative  Force. — Instruelions. — It  is  not 
for  the  court,  in  ruling  upon  evidence,  or  in  framing  instructions,  to  de^ 
termine  the  probative  force  of  evidence.  If  it  is  material,  relevant  and 
competent,  it  is  for  the  jury,  and  instructions  bearing  upon  it,  without 
respect  to  its  weight  or  credibility,  can  not  be  deemed  irrelevant. 

Instructions. — How  Consuijered. — Instructions  are  not  to  be  considered  in 
separate  and  detached  parcels,  but  must  be  taken  as  a  whole,  and  if, 
when  so  considered,  they  express  the  law  without  material  contradiction, 
there  is  no  error. 

Same. — Evidence  to  Which  AppUoable. — Where  there  is  evidence  to  which  an 
instruction  is  applicable,  it  is  immaterial  by  whom  or  for  what  purpose 
it  was  introduced. 

Same. — Repetition  of. — Where  a  proposition  of  law  is  once  fully  and  clearly 
stated  to  the  jury,  it  need  not,  and  ought  not  to,  be  repeated  in  subse- 
quent instructions. 

Sa^ie.— Inferences.— I^roviiiee  of  Jury. — It  is  not  proper  for  the  court  to  in- 
struct the  jury  as  to  mere  inferences  of  fact  which  it  is  their  duty  to 
make  from  the  evidence. 
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Same.— For  instructions  generally,  embracing  the  principles  governing  this 

case,  see  opinion. 
Habmless  Error. — A  judgment  will  not  be  reversed  for  a  harmless  error. 

From  the  Marion  Superior  Court. 

S.  Claypool  and  W.  A.  Ketcham,  for  appellant. 

8.  if.  Shepardy  C,  Martindale,  J,  Buchanan  and  G.  B. 

Manlovey  for  appellee. 

Elliott,  J. — The  appellee  became  the  agent  and  attorney 
of  the  appellant  in  August,  1872,  and  in  the  bond  executed 
to  secure  the  faithful  discharge  of  the  duties  of  the  agency  is 
the  following : 

"  Whereas  the  said  Jas.  Buchanan  has  been  duly  appointed 
by  the  Union  Mutual  Life  Insurance  Company  of  Maine  as 
their  financial  and  loan  agent  for  the  State  of  Indiana,  and  is 
intrusted  and  charged  with  the  investment  of  any  and  all 
money  intrusted  to  him  for  investment  upon  first  mortgages 
upon  real  estate  worth  at  least  twice  the  amount  loaned  there- 
on, said  investment  only  to  be  made  by  him  after  the  proposed 
application  and  security  have  been  approved  by  said  company, 
and  the  proposed  borrower's  bond  duly  executed  and  deliv- 
ered to  him,  and  the  mortgage  securing  same  has  been  duly 
executed  and  deposited  for  record,  then  he  is  to  draw  his  draft 
upon  said  company  for  the  amount  of  the  proposed  loan,  less 
the  cash  portion  of  any  premium  for  life  insurance  that  may 
be  payable  out  of  such  loan.  The  said  borrower  of  any  sum 
is  to  pay  all  expenses  of  loan  obtained.  The  said  agent  is  to 
collect  and  remit  any  and  all  money  due  of  loans  made  by 
him,  whether  of  principal  or  interest,  free  of  charge  to  said 
company,  except  in  case  of  suit ;  the  said  agent  as  attorney 
for  said  company  shall  be  entitled  to  receive  as  compensation 
in  such  suit  any  sum  that  may  be  collected  as  attorney's  fees 
as  provided  in  such  bond  or  instrument  upon  which  suit  may 
be  brought.  The  compensation  for  services  of  said  agent 
shall  be  for  such  sums  as  may  be  agreed  upon  between  him 
and  the  borrowers,  as  a  commission  for  negotiating  the  loans, 
Vol.  100.— 5 
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and  the  said  company  shall  not  be  liable  to  said  agent  for  any 
compensation  for  services  except  as  above  provided  in  case  of 
suit  for  collection/' 

For  a  series  of  years  Buchanan  acted  under  this  contract, 
and  now  claims  compensation  for  legal  services  rendered  the 
appellant^  and  for  attorney's  fees  received  by  it  in  cases  where 
the  money  due  upon  loans  was  collected  by  suit. 

There  are  more  than  twenty-five  hundred  pages  of  evidence, 
and  we  shall  make  no  general  synopsis,  but  shall  refer  to  that 
part  of  the  evidence  involved  in  the  argument  of  counsel  as  we 
take  up  the  questions  in  the  order  in  which  they  are  presented. 

It  is  proper  to  preface  our  discussion  of  the  instructions  by 
stating  the  rule,  so  often  repeated  in  our  decisions,  that  in- 
structions are  not  to  be  considered  in  separate  and  detached 
parcels,  but  must  be  taken  as  a  whole,  and  if,  when  so  con- 
sidered, they  expreai3  the  law  without  material  contradiction, 
there  is  no  error.  Counsel  for  appellant,  by  detaching  the  in- 
structions  assailed  from  the  group  in  which  they  properly  be- 
long,  pursue  a  course  which  is  not  borne  out  by  reason  or  au- 
thority, for  no  writings,  literary,  law,  or  any  other,  can  be 
justly  judged  by  piecemeal. 

The  court  in  its  third  instruction  entered  upon  the  work  of 
construing  the  contract  between  the  parties,  and  stated  that 
there  were  three  general  classes  of  services  provided  for  in 
that  instrument.  The  first  class,  the  jury  were  informed,  em- 
braced "all  services  necessary,  or  properly  incident  to  the 
investment  of  any  and  all  money  entrusted  to  the  plaintiff, 
and  would  include  the  preparation  and  examination  of  papers 
and  records,  the  procuring  of  insurance,  and  the  performance 
of  other  like  acts."  The  fourth  instruction  directed  the  jury 
that  for  such  services  the  plaintiiF  must  look  to  the  borrower 
alone  for  compensation.  The  fifth  instruction  defines,  and 
correctly,  the  second  class  of  services  provided  for  by  the  con- 
tract to  be  services  rendered  in  making  collections  without 
suit.  The  third  class  of  services  are  defined  by  the  fifth  in- 
struction to  be  services  rendered  in  the  collection  of  claims  by 
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suit,  and  the  seventh  describes  very  clearly  and  correctly  states 
what  such  services  are. 

In  the  sixth  instruction  the  court  stated  the  second  question 
to  be  "  the  amount  and  mode  of  payment  specified  in  the  bond 
for  such  services,^^  and  it  is  to  this  question  that  the  eighth  in- 
struction (to  be  presently  noticed)  refers.  No  objection  is  made 
to  any  of  the  instructions  we  have  mentioned,  but  a  reference 
to  them  is  necessary  in  order  to  justly  understand  the  force  of 
the  eighth^  ninth,  tenth  and  eleventh,  to  which  objections  are 
urged,  for  these  instructions  form  a  group  covering  one  branch 
of  the  case.     The  instructions  here  assailed  read  thus : 

"8.  I  will  now  endeavor  to  answer  the  second  inquiry, 
what  is  the  amount  and  mode  of  payment  specified  in  bond 
for  services  of  making  collections  by  suit  ?  The  amount  is 
whatever  may  be  collected  as  attorney's  fees  in  such  suit,  which 
of  course  can. not  exceed  the  amount  specified  in  the  judg- 
ment, which  amount  is  fixed  by  the  bond  or  other  instrument 
securing  the  loan  sought  to  be  collected  by  such  suit.  There 
can  be  little  or  no  difficulty  when  the  full  amount  of  the  at- 
torney's fees  provided  for  in  the  judgment  was  in  fact  col- 
lected in  money  by  sale  or  otherwise.  That  is  what  the  plain- 
tiff was  entitled  to.  If  he  got  that,  then  he  was  entitled  to 
no  more.  If  the  defendant  collected  it,  and  failed  to  pay  it 
over  to  him^  then  the  defendant  was  bound  to  compensate  him 
therefor. 

"  9.  If  a  judgment  was  taken  in  such  suit,  but  it  has  never 
been  satisfied  by  sale,  or  otherwise,  then  the  plaintiff  is  not 
entitled  to  recover  the  attorney's  fees  specified  in  such  judg- 
ment, for  by  the  bond  he  is  entitled  only  to  such  sum  '  as  may 
be  collected  as  attorney's  fees.' 

"  10.  Suppose,  however,  that  in  a  suit  for  collection  upon 
a  loan  made  by  plaintiff,  prosecuted  by  him  in  behalf  of  de- 
fendant, he  recovered  a  judgment  for  $1,050,  including,  say 
$50  attorney's  fees,  suppose  that  he  procured  a  sale  of  the 
land  mortgaged  to  secure  such  loan,  to  satisfy  such  judgment, 
and  that  upon  such  sale  only  $500  was  bid,  and  nothing  more 
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was  ever  realized  upon  said  judgment,  what  would  the  plain- 
tiif  be  entitled  to  out  of  the  amount  realized?  I  answer  that 
he  and  the  defendant  would  each  be  entitled  to  receive  out 
of  the  fund  realized  in  proportion  to  their  interest  in  the 
judgment  itself,  that  is,  in  the  case  supposed,  the  plaintiff 
would  be  entitled  to  one  -^  parts,  or  $23.81,  and  the  de- 
fendant to  twenty  ^,  or  $476.19. 

"  11.  Suppose,  again,  that  after  taking  judgment,  as  in  the 
case  last  supposed,  for  $1,050,  including  $50  attorney's  fees, 
the  plaintiif  procured  a  sale  of  the  mortgaged  land,  but  no- 
body bid  anything,  and  in  order  to  sell  or  get  anything  out 
of  the  judgment,  it  was  bid  in  by  defendants  at  $500,  this  be- 
ing all  that  it  was  worth,  and  nothing  further  ever  being  re- 
alized upon  such  judgment,  what  would  be  the  compensation 
to  which  plaintiff  would  be  entitled  in  such  case?  I  answer, 
that  it  would  be  just  the  same  as  in  the  former  case,  that  is, 
he  would  be  entitled  to  a  sum  out  of  the  actual  value  of  the 
land  in  proportion  to  his  interest  in  the  judgment,  which 
would  be,  in  this  case,  as  in  the  other,  $23.81,  and  this  the 
plaintiff  would  become  liable  for  to  the  plaintiff  as  soon  as 
the  land  was  bid  off.'' 

These  instructions  not  only  state  the  law  correctly  upon  the 
subject  they  cover,  but  they  present  it  with  such  perspicuity 
and  precision  as  to  entitle  them  to  high  commendation. 

The  general  rule  is  that  fees  earned  by  an  attorney  who  con- 
ducts the  suit  belong  to  him,  and  not  to  his  client.  We  need 
not  stop  to  inquire  whether  it  would,  or  would  not,  be  against 
public  policy  for  an  attorney  and  client  to  agifee  that  the  lat- 
ter should  take  the  fees,  or  part  of  them,  for  here  the  contract 
between  the  attorney  and  client  secures  the  fees  to  the  attor- 
ney. If  the  fees  did  belong  to  the  attorney,  and  were  in  fact 
received  by  the  client,  there  can  be  no  doubt  that  the  former 
might  have  his  action,  as  for  money  had  and  received,  if  the 
latter  refused  to  account  for  the  fees  collected. 

It  is  said  by  counsel  that  "  the  words  '  collected  in  money 
by  sale  or  otherwise/  contained  in  the  eighth  instruction. 
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mighty  perhaps^  standing  alone^  be  construed  to  mean  an  actual 
collection  in  money,  but  there  was  no  evidence  tending  to  make 
such  a  case.''  We  are  satisfied  that  even  if  it  were  proper — 
as  it  certainly  is  not — ^to  isolate  this  phrase  from  its  associate 
words,  the  jury  could  not  have  been  misled,  and  if  this  be 
true,  as  it  is,  then  there  was  nothing  more  than  a  harmless  er- 
ror, and  for  harmless  errors  judgments  are  never  reversed. 

Where,  as  here,  fees  to  which  the  attorney  is  entitled  are 
received  by  the  client,  the  attorney  may  maintain  an  action 
fi)r  them.  It  can  make  no  difference  whether  the  client  takes 
pay  in  money  or  property,  for,  if  he  does  receive  the  full  value 
of  the  fees,  he  has  neither  a  legal,  moral  nor  equitable  right 
to  deprive  the  attorney  of  them.  The  clause  assailed  does, 
therefore,  assert  an  abstract  proposition  in  correct  terms,  and 
we  are  not  willing  to  say  that  there  was  no  evidence  to  which 
it  was  applicable,  for  the  record  by  no  means  excludes  such 
a  hypothesis. 

The  counsel  object  to  a  similar  clause  in  the  ninth  instruc- 
tion, and  affirm  that  it  must  have  controlled  the  decision  of 
the  jury.  If  it  did  so  far  control  the  jury  as  to  carry  them 
to  the  conclusion  that  the  appellee  was  entitled  to  recover  for 
fees  received  by  the  appellant  either  in  money  or  in  property, 
it  produced  a  just  result.  We  can  not  say  that  there  was  no 
evidence  that  the  property  which  the  appellant  in  some  in- 
stances acquired  did  not  pay  both  its  debt  and  the  attorney's 
fees.  But,  if  we  are  wrong  in  this,  still  no  harm  resulted  to 
the  appellant,  because  the  tenth  and  eleventh  instructions  de- 
clare, with  unusual  clearness,  that  where  the  fees  were  received 
by  the  appellant  in  part,  and  not  in  full,  the  appellee's  right 
of  recovery  was  limited  to  the  amount  actually  received.  It 
IS  not  possible  to  presume,  without  doing  great  violence  to 
the  language  of  the  trial  court,  that  the  jury  understood  the 
court  to  direct  them  that  the  appellee  was  entitled  to  recover 
whether  the  appellant  had,  in  fact,  received  the  attorney's  fees 
in  whole  or  in  part.     The  ninth  instruction,  in  very  forcible 
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language^  says  that  the  appellee  "  is  entitled*  only  to  such  sum 
as  may  be  collected  as  attorney's  fees," 

The  court  was  unquestionably  right  in  directing  the  jury 
that  the  appellee  was  entitled  to  recover  the  proportion  that 
the  fee  bore  to  the  whole  amount  realized.  Both  the  client 
and  the  attorney  had  an  interest  in  the  judgment  recovered, 
and  .the  former  could  not  grasp  all  the  avails  of  the  sale  on 
the  final  process,  and  exclude  the  latter  from  participation  in 
the  proceeds.  The  services  of  the  attorney  were  valuable  to 
the  client,  and  he  was  entitled  to  recover  at  the  specified  rate 
of  compensation  upon  the  amount  realized  by  the  client.  The 
example  put  by  the  court  was  just  and  apposite,  and  properly 
explained  the  law  to  the  jury. 

The  tenth  and  eleventh  instructions  do  not  exclude  the  ev- 
idence of  the  value  of  the  land  from  the  jury.  The  reverse 
of  this  is  true.  These  instructions  clearly  direct  the  jury  that 
where  the  full  amount  of  the  attorney's  fees  was  not  yielded 
by  the  land  bought  in  on  the  judgments,  the  attorney  could 
recover  no  more  than  the  proportion  the  fees  bore  to  the 
whole  amount,  reckoned  according  to  the  specified  rate  of 
compensation,  and  upon  the  sum  actually  realized  by  the 
client. 

We  do  not  think  the  eleventh  instruction  will  bear  any 
such  construction  as  that  which  counsel  endeavor  to  place 
upon  it.  We  do  think  that  it  informs  the  jury  in  plain  terms, 
that  if  the  land  in  the  case  supposed  was  bid  in  at  $500,  and 
this  was  all  it  was  worth,  the  appellee  could  only  recover 
attorney's  fees  for  the  collection  of  that  sum,  no  matter  what 
was  the  amount  of  the  judgment.  We  do  find  evidence  upon 
the  subject  of  the  value  of  the  land  acquired  on  the  judg- 
ments, and,  therefore,  find  evidence  to  which  the  instruction 
is  applicable.  We  suppose  it  to  be  perfectly  clear  that  if  there 
is  evidence  upon  the  subject,  it  is  utterly  immaterial  by  whom, 
or  for  what  purpose,  it  waa  introduced. 

The  thirteenth  instruction  is  not  faulty.  It  is  a  fiimiliar 
rule  of  law,  that  where  a  rate  of  compensation  is  fixed  by  con- 
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tract,  it  will  govern  so  far  as  to  furnish  the  measure  for  com- 
puting the  compensation  to  be  awarded  the  party  entitled  to 
a  recovery.  It  is  also  undoubted  law,  that  where  services  are 
performed  at  the  request  of  a  defendant,  and  there  is  no  con- 
tract fixing  their  value,  the  plaintiff  is  entitled  to  recover  their 
reasonable  value.  It  is  likewise  true,  that  where  there  is  a 
customary  value  fixed  for  such  services,  that  rate  controls ;  but 
where  there  is  no  such  customary  rate,  the  jury  must  ascertain 
their  value  from  the  evidence  placed  before  them. 

The  nineteenth  instruction  given  by  the  court  reads  thus : 
*'  19.  But  the  fact  that  the  plaintiff  may  have  suffered  a 
long  period  of  time  to  elapse  without  making  demand  or  bring- 
ing suit  for  the  alleged  items  of  indebtedness  for  which  he  sued, 
is  susceptible  of  various  explanations  consistent  with  the  hy- 
pothesis of  the  justness  of  his  claim,  and  it  is  for  you  to  say 
whether  or  not  the  plaintiff  has  offered  one  that  is  satisfactory 
or  not.'' 

If  we  were  to  detach  this  instruction  from  the  group  in 
which  it  is  found,  and  consider  it  apart  from  those  with  which 
it  is  associated,  we  could  not  condemn  it,  for  it  accurately  as- 
serts an  abstract  proposition  of  law,  and  is  correct  as  far  as  it 
professes  to  go.  It  is  true  that  delays  in  prosecuting  actions 
may  always  be  explained  except  where  the  delay  is  beyond 
the  period  prescribed  by  the  statute  of  limitations.  Where 
there  is  no  statute,  there  may  always  be  an  explanation.  The 
court,  in  asserting  that  the  delay  was  susceptible  of  explana- 
tion, neither  expresses  nor  implies  that  there  was  an  explana- 
tion, but  simply  says  that  the  delay  is  one  susceptible  of  ex- 
planation, and  in  express  words  leaves  it  to  the  jury  to  deter- 
mine whether  or  not  the  plaintiff  had  offered  a  satisfactory 
explanation.  If  the  learned  counsel  are  right,  then,  when 
the  delay  was  shown,  no  evidence  of  an  explanatory  character 
should  have  been  admitted,  but  the  court  should  at  once  have 
closed  and  bolted  the  door  against  its  admission,  and  this  con- 
clusion reveals,  in  its  bare  statement,  its  own  refutation.  A  re- 
spectable writer  says :  ^^  At  the  common  law  there  was  no  limit 
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to  the  time  within  which  an  action  might  be  brought^  except 
in  the  single  instance  of  a  fine,  with  proclamation."  Wood 
Lim.,  p.  2,  section  2.  Dr.  Wharton  writes :  "  The  presump- 
tion, however,  is  open  to  be  rebutted  by  proof  of  the  inter- 
mediate insolvency  of  the  debtor,  or  of  other  grounds  for  the 
suspension  of  the  debt."     2  Whart.  Ev.,  section  1320a. 

There  is,  and  has  always  been,  a  defined  and  known  dis* 
tinction  between  actions  to  enforce  a  clear  legal  right  and  suits 
to  enforce  a  purely  equitable  claim.  The  principles  which 
rule  in  the  latter  cases  do  not  prevail  in  the  former.  Here 
the  action  is  to  enforce  a  legal  right,  and  tne  principles  of 
law  rule  the  case. 

Counsel,  in  endeavoring  to  prove  that  the  instruction  is  not 
pertinent  to  the  case,  narrow  the  efiect  of  the  evidence  far  too 
much.  In  civil  actions,  it  is  not  essential  to  prove  a  fact  by 
positive  or  direct  evidence;  it  is,  indeed,  not  essential  that  a 
fact  should  be  so  established  in  prosecutions  for  crimes  of  the 
gravest  character,  for  even  there  the  fact  may  result  from  a 
process  of  inference.  In  speaking  of  this  subject  Professor 
Greenleaf  says :  "  In  both  cases,  a  verdict  may  well  be  founded 
on  circumstances  alone ;  and  these  often  lead  to  a  conclusion 
fiir  more  satisfactory  than  direct  evidence  can  produce."  1 
Greenl.  Ev.,  section  13a.  Our  court  has  oflen  declared  that 
a  fact  may  be  inferred  from  circumstances.  Hedriek  v.  D. 
M.  Osborne  &  Cb.,  99  Ind.  143 ;  Terre  HauU,  etc.,  R.  R.  Cb-  v. 
Pierce,  95  Ind.  496 ;  IndianapoHa,  etc.,  R.  W.  Cb.  v.  Thomas, 
84  Ind.  194;  TndianapoliSj  etc.y  R.  R.  Co,  v.  Collingwood,  71 
Ind.  476.  The  fact  that  the  delay  in  bringing  an  action  is 
explained  may,  like  any  other  fact,  be  deduced  by  inference 
from  the  facts  developed  by  the  whole  evidence. 

There  were  circumstances  disclosed  by  the  evidence  in  this 
case  making  the  instruction  under  immediate  mention  directly 
relevant.  In  the  vast  volume  of  testimony  before  us,  there  is 
evidence  explaining  in  great  detail  the  situation,  business  and 
conduct  of  the  litigants,  and  upon  the  jury  devolved  the  duty 
of  determining  whether  the  delay  from  1871  until  1878  was, 
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or  was  not,  satisfiictorily  explained.  It  is  not  for  the  court, 
in  ruling  upon  evidence,  or  in  framing  instructions,  to  deter^ 
mine  the  probative  force  of  evidence.  If  the  evidence  is 
material,  relevant  and  competent,  it  is  for  the  jury,  and  in- 
structions bearing  upon  the  evidence,  without  respect  to  its 
weight  or  credibility,  can  not  be  deemed  irrelevant.  Boots  v. 
Canine, 94  Ind.  408,  see  p.  411 ;  Nave  v.  Flack,91  Ind.205; 
Hall  V.  Henline,  9  Ind.  256 ;  Harbor  v.  MorgaUy  4  Ind.  158. 
It  is  no  doubt  true  that  the  instructions  must  be  relevant  to 
the  evidence,  but  this  does  not  mean  that  they  shall  be  only 
pertinent  to  the  positive  evidence,  or  to  the  most  weighty  tes- 
timony. The  rule  is  thus  stated  by  Judge  Thompson :  "  But 
in  order  to  justify  him"  (the  judge)  "  in  giving  an  instruction 
predicated  upon  a  supposed  state  of  facts,  it  is  not  necessary 
that  he  should  be  entirely  satisfied  of  the  existence  of  such 
fects;  but  if  there  is  any  evidence  from  which  the  jury  may 
infer  them  to  be  true,  it  is  his  duty  to  declare  the  law  thereon ; 
and  it  is  not  error  for  him  to  do  so  even  where  the  evidence 
is  very  slight."     Thorap.  Charging  the  Jury,  section  62. 

The  nineteenth  instruction  is,  however,  grouped  with  in- 
structions fifteen,  sixteen,  seventeen  and  eighteen,  prepared 
by  appellant's  counsel,  and  given  at  their  request,  and  it  would 
be  illogical  to  dislocate  it  and  consider  it  as  if  it  stood  alone. 
Taking,  as  it  is  our  duty  to  do,  all  these  instructions  together 
and  treating  them  as  a  whole,  we  have  no  hesitation  in  declar- 
ing that  the  law  was  stated  to  the  jury  quite  as  favorably  as 
the  appellant  had  a  right  to  ask.  These  instructions  of  the 
appellant  in  themselves  refute  the  proposition  that  there  was 
no  evidence  to  which  the  nineteenth  was  pertinent,  for  they 
assume,  and  justly,  that  there  was  such  evidence. 

The  fact  that  an  attorney  is  employed  as  an  agent  to  nego- 
tiate loans  does  not  preclude  him  from  rendering  professional 
services,  if  requested  by  his  principal.  Loaning  money  is  one 
thing ;  giving  advice  in  matters  of  law,  and  conducting  suits, 
are  quite  different  things.  This  is  so  in  every  case  where  there 
is  no  stipulation  to  the  contrary,  and  certainly  so  here.     The 
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twei>ty-first  instruction  of  the  court,  which  reads  thus: 
"21.  The  mere  fact  that  the  defendant  employed  plaintiff  as 
an  agent  to  loan  money,  did  not  of  itself  require  plaintiff  to  ren- 
der service  as  an  attorney,  without  compensation,"  asserts  this 
proposition  in  guarded  terms,  and  contains  no  legal  heresy. 

It  is  abundantly  settled  that  courts  will  presume  jurors  to 
be  men  of  average  intelligence,  and  capable  of  understanding 
and  bearing  in  mind  a  proposition  of  law  once  fully  and  clearly 
stated,  without  its  repetition  in  subsequent  instructions. 
Goodwin  v.  ^aicy  96  Ind.  650 ;  Browning  v.  Highly  78  Ind. 
257 ;  McDonel  v.  State.,  90  Ind.  320,  see  p.  327. 

Thompson  says :  "  In  every  case,  then,  where  error  is  as- 
signed on  instructions  given  or  refused,  the  initial  point  of  in- 
quiry is  whether  the  jury  were  misled.  ******  The 
jury  are  presumed  to  have  understood  the  charge  according 
to  the  fair  import  of  its  terms  when  taken  together."  Thomp. 
Charging  the  Jury,  section  131. 

We  have  again  and  again  decided  that  if  all  the  instructions 
taken  together  express  the  law  correctly,  there  is  no  error 
even  if  one  instruction,  standing  alone,  is  incomplete  and 
liable  to  be  misunderstood.  StoiU  y.  State,  96  Ind,  407;  Goodvnn 
V.  State,  supra;  McCarty  v.  Waterman,  96  Ind.  594 ;  Lytton  v. 
Baird,  95  Ind.  349 ;  Garber  v.  State,  94  Ind.  219 ;  Louisville, 
etc.,  R.  W.  Co.  v.  Harrigan,  94  Ind.  245 ;  Young  v.  Clegg,  93 
Ind.  371 ;   Western  U.  Tel.  Oo.  v.  Young,  93  Ind.  118. 

This  well  known  rule  overthrows  the  argument  of  counsel, 
that,  conceding  the  instruction  to  be  correct  as  an  abstract 
proposition  of  law,  still  it  was  erroneous,  because  it  led  the 
jury  to  believe  that  Buchanan  was  entitled  to  compensation 
for  legal  services  rendered  in  negotiating  loans.  We  affirm 
that  by  the  application  of  this  rule  the  argument  is  over- 
thrown, for  the  reason  that  in  the  previous  instructions  to 
which  we  have  referred,  the  court  directed  the  jury,  in  lan- 
guage strong  and  clear,  that  for  such  services  there  could  be 
no  recovery.  We  can  not  conceive  it  possible  that  the  jury 
could  have  been  misled. 
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It  is  a  femiliar  rule  that  the  party  who  asks  a  reversal  must 
afi&rmatively  shpw  error,  and  this  has  certainly  not  been  done 
by  appellant  in  its  attack  upon  the  instructions  on  the  subject 
of  the  appellant's  delay  in  enforcing  the  payment  of  his  claim. 

The  twenty-seventh  instruction,  of  which  counsel  complain, 
was  given  at  their  request,  and  they  certainly  can  not  be  heard 
to  say  that  it  asserts  erroneous  propositions  of  law.  Notwith- 
standing the  fact  that  the  record  makes  it  appear  that  this  in- 
struction was  given  at  the  request  of  the  appellant,  we  have 
examined  it,  lest  we  might  have  misunderstood  the  recital  of 
the  record,  or  lest  some  mistake  might  have  crept  into  it. 

Our  examination  of  the  twenty-seventh  instruction  has 
satisfied  us  that  it  correctly  states  thfe  law.  It  affirms  that 
the  reports  of  the  appraisers  chosen  by  Buchanan  to  place 
a  value  on  property  upon  M'hich  loans  were  asked  were  not 
evidence  of  the  statements  contained  therein,  but  consti- 
tuted evidence  *'  tending  to  show,  in  connection  with  other 
evidence,  that  Buchanan  in  making  the  loans  did,  or  did  not, 
act  in  good  faith  in  recommending  the  loans.'^  Becitals  in 
such  instruments  constitute  no  evidence  of  the  truth  of  the 
fiicts  stated,  but  may  be  considered  in  determining  the  ques- 
tion whether  the  agent  appointed  to  negotiate  the  loans  did 
act  in  good  faith. 

The  thirty-fourth  instruction  given  by  the  court  is  as  fol- 
lows: 

"  34.  In  regard  to  the  compromise  effected  by  plaintiff  with 
Schofield,  I  instruct  you  as  follows :  It  is  the  duty  of  an  at- 
torney, when  practicable,  and  as  promptly  as  practicable,  to 
advise  his  client  of  all  the  material  facts  and  legal  bearings 
which  may  affect  his  client's  interest  in  a  pending  litigation, 
and  he  should  not  undertake,  without  having  done  so,  or  with- 
out authority  from  his  client,  to  compromise  such  litigation, 
and  if  he  does,  he  will  be  held  to  his  client  for  damages,  if 
■any,  resulting  to  him  thereby.  But  if  there  is  such  an  emer- 
gency as  requires  the  attorney  to  act  promptly  and  before  he 
<:an  advise  with  his  client,  and  the  attorney,  acting  in  good 
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faith,  with  reasonable  care  and  skill,  compromises  such  litiga- 
tion, he  will  not  be  held  liable  to  his  client,  although  it  may 
turn  out  aflerwards  that  the  compromise  was  not  the  best  thai 
could  have  been  made,  or  that  the  client  would  have  fared 
better  without  any  compromise  at  all.  Applying  these  legal 
principles  to  the  present  case,  it  will  be  for  you  to  say  whether 
the  defendant  is  entitled  to  anything,  and  if  so,  how  much,  on* 
account  of  the  compromise  with  Schofield." 

There  is  some  conflict  among  the  cases  as  to  the  general 
power  of  an  attorney  to  bind  his  client  by  a  compromise,  and 
it  is  not  easy  to  say  which  "  hath  the  better  reason/^  The 
weight  of  authority  is,  perhaps,  against  the  power.  Pulling 
Att  198 ;  Weeks  Att.  394 ;  Whart.  Agency,  section  590. 
Our  decisions  have  steadily  maintained  that  the  attorney  has« 
no  general  power  to  compromise  claims  of  his  client.  Miller- 
v.  Edmomton,  8  Blackf  291 ;  Jones  v.  Ransom,  3  Ind.  327  ; 
Wakemany.  Jones,  1  Ind.  517;  McCormick  v.  Walter  A^ 
Wood  M.  &  R.  M.  Co.,  72  Ind.  518. 

These  decisions,  however,  merely  state  the  general  rule  and 
apply  it  to  cases  where  there  was  no  reason  for  the  attorney's 
omission  to  consult  with  his  client,  and  no  excuse  for  depart- 
ing from  the  instructions  received  by  him.  In  the  charge  of 
the  court  now  before  us,  this  general  doctrine  is  fully  declared, 
but  it  is  also  affirmed  that  there  may  be  cases  in  which  the 
attorney  may  compromise  a  pending  litigation.  If  there  are 
no  cases  in  which  the  attorney  can  exercise  such  an  authority,, 
then  the  instruction  must  be  condemned,  but  if  there  are  such 
cases,  then  it  should  be  upheld. 

The  attorney  in  charge  of  pending  litigation  is  bound  to 
give  to  his  client's  interest  fair  learning  and  skill,  vigilant 
attention  and  care,  and  to  so  conduct  it  as  to  secure  to  his 
client  all  he  is  justly  entitled  to  receive.  It  is  the  attorney's 
duty  to  guard,  in  every  form,  the  interests  of  his  client,  and 
if,  therefore,  an  emergency  arises  which  demands  that  a  com- 
promise shall  be  eflected,  it  is  the  duty  of  the  attorney  to  se- 
cure the  most  favorable  one  that  he  can  obtain.     If  it  be 
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granted  that  there  is  no  instance  in  which  an  attorney  can  ef- 
fect a  compromise  for  his  client,  it  must  be  also  conceded  that 
the  attorney  must  remain  passive,  even  in  cases  where  by  dis- 
creet action  he  might  save  the  sacrifice  of  the  interests  of  his 
client.  We  are  satisfied  that  an  attorney  may  negotiate  a  com- 
promise where  the  circumstances  are  such  that  he  must  act 
without  delay,  and  where  the  interests  of  the  client  will  be 
seriously  imperilled  unless  his  action  is  prompt  and  decisive. 
If  there  is  time  and  opportunity  for  consultation  with  the  client, 
then  the  attorney  should  not  assume  authority  to  compromise 
his  client's  claim ;  but  if  there  is  an  emergency  that  prevents 
consultation,  and  forces  immediate  action,  it  is  the  duty  of  the 
attorney  to  take  such  steps  as  will  secure  the  greatest  benefit 
to  his  client.  The  necessity  creates  the  authority,  and  the 
position  of  the  attorney  demands  that  the  authority  be  exer- 
cised for  the  client's  good.  Where  there  is  no  emergency,  there 
is  no  authority,  but  the  authority  springs  into  existence  with 
the  emergency.  To  deny  this  would  be  to  affirm  that  there 
are  cases  where  the  attorney  must  stand  idle  when  action  would 
save  his  client  from  loss,  and  this  is  incompatible  with  the 
general  principle  that  it  is  the  duty  of  an  attorney  to  do  all 
that  can  justly  be  done  to  promote  the  interests  of  his  client. 
Dr.  Wharton,  in  commenting  upon  this  subject,  says :  "An 
attorney  or  counsel,  in  charge  of  a  case,  who  does  not  effect 
a  judicious  compromise  when  open  to  him,  is  untrue  not  only 
to  his  client,  but  to  the  great  cause  of  public  justice  of  which 
he  is  a  minister."  Whart.  Agency,  section  590.  Upon  the  same 
general  subject  the  Supreme  Court  of  Massachusetts  said : 
*'  It  is  important  to  parties  that  such  an  authority  should  be 
liberally  construed;  for  many  exigencies  are  likely  to  arise  in. 
the  progress  of  a  cause,  that  demand  the  exercise  of  discretion 
when  there  is  no  opportunity  to  consult  with  a  client."  Wie- 
land  V.  White f  109  Mass.  392.  But  we  will  not  prolong  this  opin- 
ion with  quotations,  for  we  think  that  even  in  those  cases  which 
deny  the  general  authority  to  compromise,  the  reasoning  fully 
establishes  the  doctrine  of  the  instructions,  for  even  though 
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they  deny  the  general  authority  to  compromise,  they  still  affirm 
that  if  there  is  not  an  opportunity  for  consultation,  and  if  there 
is  an  exigency,  imperatively  demanding  the  exercise  of  the 
authority,  the  attorney  may  exercise  a  just  and  reasonable  dis- 
cretion, and,  is  not  liable  if  he  acts  in  good  faith,  with  fair  skill 
and  vigilant  care.  Story  Agency  (9th  ed.),  27,  n.;  Whipple  v. 
Whitman^  13  R.  1. 512 ;  S.  C,  43  Am.  R.  42 ;  Kirk's  Appeal^ 
87  Pa.  St.  243 ;  S.  C,  30  Am.  R.  357 ;  Granger  v.  Batchelder,  54 
Vt.  248 ;  S.  C,  41  Am.  R.  846 ;  Holkery.  Parker,  7  Cranch,  452. 

We  do  not,  however,  understand  counsel  as  assailing  the 
instruction  upon  the  ground  that  it  states  the  law  incorrectly^ 
but  upon  the  ground  that  it  was  erroneous  as  applied  to  the 
evidence.  We  think  counsel  are  in  error.  It  leaves  to  the 
jury  the  question  whether  there  was  an  emergency  justifying 
immediate  action,  and  it  did  not  divert  the  minds  of  the  jury 
from  the  real  controversy.  It  referred,  and  only  professed  to 
refer,  to  one  particular  point,  and  the  jury  could  not  have  un- 
derstood it  as  referring  to  any  other.  It  does  not  limit,  by 
the  remotest  implication,  the  jury  to  the  consideration  of  the 
points  referred  to,  but  it  states,  and  admirably  states,  a  gen- 
eral principle  of  law  applicable  to  the  subject  to  which  it  pro- 
fessed to  be  directed,  and  to  which  it  was,  in  fact,  addressed* 

There  were,  as  we  find  from  a  study  of  the  evidence,  two 
theories  as  to  the  Schofield  compromise  mentioned  in  the  in- 
struction, and  we  can  not  say  that  neither  was  without  some 
support.  As  there  was  evidence  upon  the  subject,  the  court 
did  right  in  charging  the  law  upon  it  without  assuming  to 
decide  upon  its  weight.  It  was  for  the  jury  to  ultimately  de- 
cide whether  the  one  theory  or  the  other  was  correct,  and  to 
determine  whether  the  evidence  was  entitled  to  credit  or  not. 
Nave  V.  Tucker,  70  Ind.  15;  Ooodwin  v.  State,  96  Ind.  560. 

It  is  argued  that  the  evidence  shows  that  the  necessity  which 
led  to  a  compromise  grew  out  of  Buchanan^s  inexcusable 
blunder,  and  that,  therefore,  the  instruction  is  erroneous.  The 
fallacy  of  this  argument  is  apparent.  The  instruction  is  ad- 
dressed to  an  entirely  different  theory,  and  the  real  question 
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is  whether  it  is  a  correct  statement  of  the  law  as  applied  to 
that  theory,  not  whether  it  is  a  correct  expression  of  the  law 
when  applied  to  a  different  theory.  Counsel  say  of  the  effect 
of  this  instruction  :  "  It  was  to  lead  the  jury  into  this  line  of 
reasoning :  *  Buchanan  did  not  previously  consult  his  client 
about  the  compromise  because  there  was  an  emergency  for 
immediate  action.  The  master  in  chancery  was  about  to 
report  a  finding  against  Buchanan^s  client,  and  something 
had  to  be  done  at  once  to  prevent  this,  and  it  was  done,  and 
rightfully,  because  of  the  emergency/ ''  This  criticism  proves 
the  correctness  of  the  instruction,  and  thus  defeats  the  pur- 
pose of  its  author.  If  there  was  an  emergency  so  pressing 
as  that  arising  from  the  adverse  decision  of  the  master,  there 
was  no  opportunity  for  consultation  with  the  client  residing 
in  a  foreign  State,  and  it  was  the  duty  of  the  attorney  to  act. 
If  it  was  the  duty  of  the  attorney  to  act,  then  it  was  proper  for 
the  court  to  so  inform  the  jury,  and  to  lead  their  minds  into 
a  proper  train  of  reasoning.  It  is  a  merit,  not  a  fault,  to  lead 
the  minds  of  the  jury  into  a  proper  line  of  ratiocination. 
The  thirty-fifth  instruction  of  the  court  reads  thus  : 
"35.  In  regard  to  the  Masten  land,  I  instruct  you,  that  it  is 
the  duty  of  the  attorney  as  soon  as  he  reasonably  can,  after  col- 
leding  money  for  his  client^  to  report  the  fact  to  such  client, 
to  keep  such  collections  unmixed  with  his  own  money,  and, 
within  a  reasonable  time  after  such  collection,  to  remit  the 
amount  collected,  less  his  fees,  to  his  client,  unless  he  receives 
instructions  to  the  contrary.  He  has  a  right,  however ,  to  apply 
such  collection,  not  only  upon  the  fees  due  him  for  making 
the  same,  but  also  upon  whatever  fees  may  then  be  due  him 
fi)r  professional  services  from  such  client;  and,  therefore,  he 
is  not  bound  to  remit  anything,  if  such  client  is  indebted  to 
him  for  fees  due  him  for  such  professional  services,  an  amount 
greater  than  the  amount  of  such  collection." 

The  abstract  propositions  of  law  stated  in  this  instruction 
are  correct ;  an  attorney  has  a  right  to  retain  his  fees  out  of 
moneys  collected  for  his  client.     The  instruction  does  not  as- 


80  SUPREME  COURT  OF  INDIANA, 

The  Union  Mutual  Life  Insurance  Company  v.  Buchanan. 

sume  that  the  money  from  the  Hasten  land  came  into  the 
hands  of  Buchanan^  nor  does  it  profess  to  cover  the  whole  of 
the  Hasten  affair ;  it  simply  states  that  when  fees  are  due  the 
/ittorney,  and  he  collects  money  for  his  client,  he  may  retain 
his  fees  out  of  it,  and  does  not,  directly  or  indirectly,  inti- 
mate any  other  doctrine ;  nor  does  it  profess  to  cover  or  apply 
to  any  other  phase  of  the  case  than  tliat  of  the  right  of  the 
attorney  to  retain  his  fees.  One  instruction  need  not,  and 
manifestly  can  not,  cover  every  phase  of  a  complicated  case. 

The  court  refused  to  give  the  seventh  instruction  asked  by 
the  appellant,  and  we  think  properly,  for  it  was  nothing  more 
than  the  repetition  of  a  rule  fully  stated  in  instructions  num- 
bered thirty-eight,  thirty-nine,  forty  and  forty-one,  given  at 
the  request  of  the  appellant.  It  is  not  the  duty  of  the  court 
to  repeat  legal  rules  in  various  forms ;  it  is  sufficient  if  the  rule 
is  once  fully  and  clearly  stated.  It  would  not,  perhaps,  be  avail- 
able error  to  often  repeat,  but  it  would  certainly  be  a  censurable 
practice,  for  it  would  tend  to  confuse  the  jury,  and  might  give 
undue  emphasis  and  prominence  to  a  particular  fact,  and  this 
it  is  not  well  to  do.  Goodwin  v.  StaUy  supra ;  Thomp.  Char- 
ging the  Jury,  p.  101. 

The  ninth  and  tenth  instructions  asked  by  the  appellant, 
and  refused  by  the  court,  read  as  follows : 

"  9.  If  there  is  anything  in  the  correspondence  which  has 
been  introduced  before  you  which  may  seem  to  corroborate 
any  of  the  testimony  of  James  Buchanan,  you  should  not 
treat  it  as  a  corroboration  of  his  testimony,  if,  under  all  the 
evidence,  you  are  satisfied  that  he  has  studied  that  corres- 
pondence and  so  shaped  his  testimony  as  that  the  correspond- 
ence might  seem  to  corroborate  his  testimony. 

"  10.  A  letter  of  April  25th,  1877,  written  by  Hr.  Sharpe, 
vice-president,  to  James  Buchanan,  is  in  evidence  before  you. 
In  that  letter  Hr.  Sharpe  recites  what  he  says  was  the  agree- 
ment concluded  between  him  and  Buchanan  in  regard  to  fees, 
in  February,  1877,  and  concludes  with  a  statement  from  Hr. 
Sharpe, '  that  he  will  call  upon  Hr.  Buchanan  in  a  few  weeks 
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on  his  way  west/  This  letter  was  introduced  by  James  Bu- 
chanan^  and  in  connection  with  the  letter  it  is  claimed  that 
he,  Buchanan,  testified  that  within  a  few  weeks  after  receiv- 
ing said  letter  he  did  see  Mr.  Sharpe  in  Indianapolis,  and  told 
him  (Sharpe)  that  he  (Sharpe)  had  misstated  in  said  letter  the  . 
agreement  between  them,  and  Mr.  Sharpe  had  assented  that 
he  had  misstated  the  agreement  between  them.  Now,  if  you 
find  that  Mr.  Buchanan  did,  in  connection  with  such  letters 
so  testify,  and  he  purposely  stated  that  he  saw  and  talked  with 
Mr.  Sharpe  at  said  time,  when  in  fact  he  did  not,  but  made 
the  statement  that  he  did  because  he  supposed  that  the  con- 
clusion of  said  letter  would  corroborate  the  statement  in  part, 
and  that  such  statement  was  made  solely  because  he  thought 
the  letter  would  in  part  furnish  a  corroboration,  and  that  in 
this  particular  he  purposely  so  shaped  his  evidence  as  to  seem 
to  be  corroborated  by  the  letter,  you  have  a  right  to  presume 
he  has  done  the  same  thing  in  regard  to  other  correspondence 
wherein  it  may  seem  to  corroborate  him.^' 

These  instructions  were  properly  refused.  It  is  not  proper 
for  the  court  to  instruct  the  jury  as  to  mere  inferences  of  fact 
which  it  is  their  duty  to  make  from  the  evidence.  Instruc- 
tions should  state  legal  principles,  not  declare  inferences  of 
feet  They  may  be  declarations  of  law,  but  not  commentaries 
upon  evidence.  The  law  is  for  the  court ;  the  facts  are  for  the 
jury.  Inferences  from  proved  facts  must  be  made  by  the 
triors  of  the  issues  of  fact.  The  instructions  under  immedi- 
ate mention  do  not  contain  a  single  proposition  of  law ;  they 
simply  embody  the  result  of  counsel's  deductions  from  what 
they  assume  the  evidence  establishes.  In  an  argument  to  the 
jury  they  have  a  proper  place,  but  in  the  instructions  of  the 
court  they  are  out  of  place.  If  courts  were  to  undertake  to 
direct  the  jury  as  to  particular  inferences  of  facts,  the  charge 
would  be  an  argument  upon  the  facts  and  not  an  exposition 
of  the  law.  Our  decisions  agree  that  it  is  not  proper  for  the 
court  to  instruct  the  jury  upon  mere  inferences  of  fact,  except 
Vol.  100.— 6 
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in  rare  cases,  where  settled  rules  of  law  declare  definite  results 
to  flow  from  known  facts.  The  deductions  embodied  in  these 
instructions  affect  the  credibility  of  witnesses,  and  like  kindred 
matter  are  fair  subjects  for  comment  in  addresses  to  the  jury. 
Thompson  says :  "  It  is,  therefore,  merely  a  repetition  of  what 
has  already  been  said,  to  say  that  it  is  for  the  jury,  and  not  for 
the  judge,  to  draw  presumptions  of  fact;  and  that,  for  the 
judge  to  tell  the  jury  what  presumption  of  fact  they  ought  to 
draw  from  a  given  fact  or  series  of  facts,  is  a  usurpation  of 
their  functions."  In  commenting  approvingly  upon  the  case 
oi Bond  V.  Warren^  8  Jones,  191,  this  author  said  :  "It  was 
for  the  jury,  and  not  for  the  judge,  to  draw  inferences  or  pre- 
sumptions of  fact  from  the  evidence."  Thomp.  Charging  the 
Jury,  p.  64. 

In  the  case  of  Woollen  v.  Whitacrey^l  Ind.  502,  it  was  said  : 
"  The  decisions  of  this  court  arc  numerous  to  the  effect  that 
it  is  error  for  the  court  to  say  or  intimate  tothe  jury  that  any 
circumstance  or  fact  should  be  considered  by  them  to  the  dis- 
paragepicnt  of  a  witness's  testimony."  The  court,  in  another 
case,  in  speaking  of  matters  such  as  those  mentioned  in  appel- 
lant's instructions,  said :  "  These  are  matters  about  which  the 
law  lays  down  no  general  or  inexorable  rule.  They  constitute 
facts  for  the  consideration  of  the  jury  in  every  case  in  which 
such  questions  may  arise."  Millner  v.  ^/m,  64  Ind.  197. 
But  it  is  unnecessary  to  make  further  quotations,  and  we  leave 
the  question  without  doing  more  than  directing  attention  Uy 
the  following  cases :  Newman  v.  Hazelrigg,  96  Ind.  73 ;  Finch 
V.  JBergins,  89  Ind.  360 ;  Works  v.  Stevens,  76  Ind.  181 ;  Davis 
V.  Hardy,  76  Ind.  272 ;  Garfield  v.  State,  74  Ind.  60;  Voss 
V.  Frier,  71  Ind.  128  ;  Evansville,  etc.,  E.  R.  Co.  v.  Wolf,  69 
Ind.  89;  Fratt  v.  State,  56  Ind  179 ;  Veatch  v.  Slate,  56  Ind. 
584 ;  Nelson  v.  Vorce,  55  Ind.  455 ;  Greer  v.  State,  53  Ind.  420. 

There  was  no  error  in  refusing  the  fourteenth  instruction 
asked  by  the  appellant.  It  asserts  that  an  agent  is  responsi- 
ble for  losses  resulting  from  loans  negotiated  by  him  for  a 
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non-resident  principal  in  cases  where  the  agent  sends  to  the 
principal  the  appraisements  upon  which  the  loans  were  made, 
unless  he,  the  agent,  has  advised  him  of  the  sources  of  his 
knowledge,  and  such  loans  have  been  accepted  by  the  princi- 
pal with  full  knowledge  of  the  sources  of  the  agent's  infor- 
mation. Where  the  agent  sends  to  his  non-resident  principal 
the  appraisements,  he  does  impart  information  of  the  facts 
upon  which  He  acts,  and  the  instruction  is  faulty  for  the  rea- 
son that  it  does  not  give  due  importance  to  the  act  of  the 
agent  in  placing  the  appraisements  before  the  principal. 

An  agent  is  not  responsible  for  an  error  in  judgment  in 
transacting  the  business  of  his  principal,  but  he  is  responsi- 
ble if  he  conducts  the  business  negligently,  or  fails  to  bring 
to  it  proper  skill  and  knowledge,  or  acts  in  bad  faith.  Whart. 
Agency,  sections  272,  273,  274.  An  agent  is  not  responsible 
unless  he  has  been  guilty  of  some  misconduct,  and  it  can  not 
be  asserted,  as  a  matter  of  law,  that  an  agent  who  places  in 
the  hands  of  his  principal  the  appraisements  of  property  upon 
which  loans  are  sought  is  guilty  of  misconduct,  from  the  bare 
fiict  that  he  does  not  add  to  this  information  a  statement  of 
his  own  judgment,  or  does  not  also  give  further  information* 
If  he  had  concealed  additional  information  that  he  actually 
possessed^  the  case  would  be  essentially  different.  Where^ 
however,  he  sends  what  he  has,  and  is  not  shown  to  be  guilty 
of  negligence  in  not  obtaining  more,  he  is  not  liable,  unless, 
indeed,  he  was  guilty  of  fraud.  A  principal  who  receives  such 
information  as  this  instruction  assumes  that  the  appellant  did 
receive,  ought,  in  good  conscience,  to  call  for  more  if  he  i» 
not  content  with  it. 

There  was  no  error  in  refusing  to  permit  the  appellee  to 
dismiss  part  of  his  complaint,  for  it  is  well  settled  that  a  plain- 
tiff may  dismiss  as  to  part  or  all  of  his  cause  of  action  before 
the  jury  retire.  (John  v.  Rumely,  74  Ind.  120;  Burns  v. 
Reigehberger,  70  Ind.  522 ;  Carter  v.  Spencer,  4  Ind.  78. 
A  witness  can  not  be  permitted  to  state  the  reasons  which 
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influenced  hini  to  write  a  letter,  not  ambiguous  in  meaning, 
ia  which  he  gave  explicit  directions  to  his  agent  to  do  a  desig- 
nated act.  A  party  to  whom  a  letter  is  addressed,  containing 
explicit  directions,  may  act  upon  the  letter,  and  the  reasons 
existing  in  the  mind  of  the  writer  can  not,  unless  known  to 
the  recipient  of  the  letter,  affect  the  rights  of  the  latter.  There 
was,  therefore,  no  error  in  refusing  to  permit  the  appellant's 
vice-president  and  acting  executive  officer  to  testify  as  to  the 
reasons  which  induced  him  to  write  to  Buchanan  directing 
him  to  make  collections  of  interest. 

We  perceive  no  harmful  error  in  the  ruling  permitting 
Buchanan  to  testify  as  to  the  statements  of  the  appellant's 
officers  concerning  the  amount  of  the  money  they  would  fur- 
nish him  to  loan  in  the  State  of  Indiana,  for,  conceding,  but 
by  no  means  deciding,  that  the  evidence  was  incompetent, 
etill  the  instructions  so  clearly  directed  the  jury  as  to  the  basis 
upon  which  a  recovery  could  be  had,  and  the  evidence  so  fully 
shows  that  nothing  was  allowed  upon  this  evidence,  that  it  is 
plain  that  no  harm  was  done  the  appellant. 

It  was  not  improper  to  permit  the  appellee  to  prove  how 
much  of  his  time  was  devoted  to  the  business  of  the  appel- 
lant, for  this  evidence  tended,  in  some  degree,  at  least,  to  show 
the  value  of  his  services.  The  written  contract  does  not  pro- 
vide the  rate  of  compensation  for  all  services,  and  does  not, 
therefore,  cover  the  entire  claim  which  the  evidence  tended 
to  make  out  in  favor  of  the  appellee. 

The  right  of  the  appellee  to  recover  does  not  depend  upon 
the  written  contract ;  that  does  not  fix  his  compensation  for  all 
services  performed  for  the  appellant,  but  does  provide  that  he 
shall  receive  his  compensation  for  making  loans  from  the  bor- 
rowers, and  that  in  cases  where  collections  are  made  by  suit 
he  shall  be  entitled  to  the  attorney's  fees  provided  in  the 
bond  of  the  borrower.  When,  therefore,  the  appellant  col- 
lected the  attorney's  fees,  it  became  liable  to  the  appellee  for 
money  had  and  received,  and  when  it  requested  him  to  pep- 
form  legal  services,  and  he  did  perform  them,  he  became  on- 
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titled  to  recover  the  reasonable  value  of  such  services  upon 
the  implied  contract.  It  is  perfectly  clear,  therefore,  that  the 
written  contract  was  not  the  foundation  of  the  action.  The 
counsel  are,  therefore,  clearly  in  error  in  asserting  that  the  right 
of  action  rests  entirely  on  the  written  contract,  for  the  cause  of 
action  rests  on  the  implied  contract  to  account  for  the  money 
had  and  received  for  the  appellee's  benefit,  and  upon  the  im- 
plied contract  to  pay  hini  the  reasonable  value  of  his  services. 
It  results  that  it  can  not  be  held  that  there  was  a  failure  of 
proof,  or  that  evidence  tending  to  prove  fects  from  which  the 
law  would  raise  the  implied  contract  was  incompetent. 

We  have  given  this  case  full  and  careful  consideration,  not- 
withstanding the  fact  that  counsel  for  the  appellee  have  pointed 
out  many  omissions  and  imperfections  in  the  record.  We 
have  departed  from  the  long  established  rule  in  doing  this, 
but  the  peculiar  circumstances  of  the  case,  and  the  great  com- 
plication and  length  of  the  record,  seemed  to  at  least  excuse, 
if  it  does  not  justify,  this  course.  In  considering  the  point  that 
the  verdict  is  jiot  supported  by  the  evidence,  we  have  not  re- 
garded, as  in  strictness  we  should  have  done,  the  imperfect 
state  of  the  record,  but  have  treated  the  record  as  full  and 
perfect,  and  have  found  in  it  evidence  on  all  material  points 
sustaining  the  verdict,  so  that  we  can  do  no  otherwise  than 
refuse  to  disturb  the  finding  of  the  jury. 

Judgment  affirmed. 

Filed  Jan.  20, 1885.    Petition  for  a  rehearing  overruled  March  31, 1885. 


No.  11,869. 

Ford  v.  Gbiffin. 


PLEADnvG. — ArgumerUativeneiia. — Argumentativeness  is  not  a  cause  of  de- 
murrer under  the  code. 

Supreme  Couet. — Piractiee. — Motion  to  Strike  Out, — Where  a  part  of  a 
pleading  has  been  stricken  out  on  motion,  the  Supreme  Court  will  not 
review  the  ruling  unless  the  motion  to  strike  out  is  in  the  record. 
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Bill  of  Exceptions. — Must  he  Presented  to  Judge  wUhin  Time  (Ttoen. — Where 
time  was  given  to  tile  a  bill  of  exceptions,  and  the  bill  was  not  presented 
to  the  judge  within  the  time,  the  bill  is  no  part  of  the  record.  B.  S. 
1881,  section  629. 

From  the  Posey  Circuit  Court. 

E.  D.  Owen,  for  appellant. 

A.  P.  Hovey  and  G.  V,  Menzies,  for  appellee. 

BiCKNELL,  C.  C. — This  was  a  suit  by  the  appellant  against 
the  appellee  to  recover  damages  for  the  unlawful  taking  and 
conversion  of  personal  property. 

The  defendant  answered  in  two  paragraphs,  to  wit : 

1.  The  general  denial. 

2.  That  James  Rachels  mortgaged  to  plaintiff  the  property 
in  controversy,  being  at  tlie  time  largeJy  indebted  to  other 
creditors  not  provided  for  by  the  mortgage,  and  that  the  plain- 
tiff and  said  Rachels  fraudulently  conspired  together  "  to  place 
in  said  mortgage  an  excess  of  property,"  for  the  purpose  of 
cheating  and  delaying  said  creditors,  with  the  agreement  and 
understanding  that  Ford  should  hold  the  mortgaged  property 
in  trust  for  said  Rachels,  and  upon  foreclosure  of  the  mort- 
gage should  buy  in  the  property  for  said  Rachels ;  that  in 
pursuance  of  such  fraudulent  conspiracy,  said  Ford  foreclosed 
the  mortgage,  and  at  the  foreclosure  sale  bought  in  the  prop- 
erty for  said  Rachels,  who  afterwards,  during  his  lifetime, 
remained  in  possession  of  it,  claiming  it  as  his  own,  and  ex- 
ercising acts  of  ownership  over  it,  with  the  knowledge  and 
consent  of  the  plaintiff;  that  the  defendant  was  the  adminis^ 
trator  of  said  Rachels,  and  found  the  property  at  the  former 
residence  of  the  deceased,  and  took  possession  of  it  as  admin- 
istrator and  sold  it  with  the  other  property  of  the  deceased, 
and  distributed  the  proceeds  under  the  order  of  the  Posey 
Circuit  Court,  "  there  being  no  heirs  on  record  against  the 
property,"  and  defendant  having  no  knowledge  but  that  said 
property  belonged  to  his  said  decedent. 

A  demurrer  by  the  plaintiff  to  said  second  paragraph  of 
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answer  was  overruled.     The  plaintiff  replied  to  said  second 
paragraph  of  answer  as  follows,  to  wit : 

1.  That  the  creditors  of  said  Rachels'  estate  are  all  paid  in 
fall;  that  there  was  enough  of  said  estate,  without  the  prop- 
erty in  controversy,  to  pay  said  creditors  in  full ;  that  the  sum 
secured  by  the  mortgage  mentioned  in  said  second  paragraph 
of  answer  was  a  bona  fide  debt,  and  that  said  defendant,  be- 
fore he  sold  said  property,  had  notice  of  the  plaintiff's  claim. 

2.  A  general  denial. 

The  defendant  moved  to  strike  out  all  that  part  of  the  first 
paragraph  of  the  reply  which  alleges  that  said  Rachels'  cred- 
itors were  paid  in  full,  and  that  the  assets  of  said  estate  were 
sufficient,  without  the  property  in  controversy,  to  pay  said 
creditors  in  full.  This  motion  was  sustained,  and  the  plain- 
tiff excepted.  The  issues  were  tried  by  the  court  who  found 
for  the  defendant. 

The  plaintiff's  motion  for  a  new  trial  was  overruled,  judg- 
ment was  rendered  for  the  defendant  on  the  3d  day  of  Sep- 
tember, 1883,  and  on  the  same  day  sixty  days'  time  was  given 
to  the  plaintiff  in  which  to  file  a  bill  of  exceptions. 

The  plaintiff  appealed.     The  errors  assigned  are  : 

1.  Overruling  the  appellant's  demurrer  to  the  second  par- 
agraph of  defendant's  answer. 

2.  Sustaining  the  defendant's  motion  to  strike  out  part  of 
appellant's  reply. 

3.  Overruling  appellant's  motion  for  a  new  trial. 

The  second  paragraph  of  the  answer  was  merely  an  argu- 
mentative denial  of  the  conversion  alleged  in  the  complaint* 
The  substance  of  it  is  that  there  was  no  conversion  of  the 
goods  of  the  plaintiff;  every  material  fact  alleged  in  the  an- 
swer could  have  been  given  in  evidence  under  the  general  de- 
nial ;  therefore  it  might  have  been  stricken  out  on  motion 
{Gerard  v.  Jones,  78  Ind.  378),  and  it  would  have  been  a 
harmless  error  to  sustain  the  demurrer  to  it.  Proctor  v.  Cole^ 
€6  Ind.  576.  And,  under  the  code,  argumentativeness  not 
being  one  of  the  causes  of  demurrer,  there  was  no  error  ia 
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overruling  the  demurrer.  Argumentativeness  at  common  law- 
was  bad  only  on  special  demurrer,  and  there  is  no  special  de- 
murrer under  the  code.  Main  v.  Givihert,  92  Ind.  180 ;  Ora- 
ham  V.  MartiUf  64  Ind.  567. 

The  second  specification  of  error  presents  no  question,  be- 
cause the  motion  to  strike  out  part  of  the  reply  is  not  made 
part  of  the  record  by  bill  of  exceptions.  Flora  v.  Cline,  S9 
Ind.  208 ;  Scotten  v.  Randolph,  96  Ind.  581. 

As  to  the  third  specification  of  error,  all  the  reasons  for  a 
new  trial  relate  to  the  sufficiency  of  the  evidence  and  to  the 
rulings  of  the  court  in  admitting  and  rejecting  evidence.  On 
September  3d,  1883,  sixty  days'  time  was  given  in  which  to 
file  the  bill  of  exceptions. 

There  is  a  bill  of  exceptions  in  the  transcript  which  pur- 
ports to  contain  the  evidence,  and  the  record  shows  it  was  filed 
on  the  9th  day  of  November  1 883.  The  sixty  days  expired 
on  the  2d  day  of  November,  1883.  The  certificate  of  the 
judge  shows  that  this  bill  was  presented  to  and  signed  by  him 
on  the  8th  day  of  November,  1883,  six  days  after  the  expira- 
tion of  the  sixty  days.  The  bill  of  exceptions  not  having  been 
either  filed  or  presented  to  the  judge  within  the  time  allowed,, 
it  does  not  bring  the  evidence  into  the  record,  and  the  third 
specification  of  error  is  unavailable.     R.  S.  1881,  section  629^ 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 

FUed  Jan.  22, 1885. 
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it  is  well  assigned  by  all. 
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From  the  Clinton  Circuit  Court. 

A.  E.  Paige  and  S.  0.  Bayless,  for  appellants. 

i.  C  Burke,  W.  A.  Staley  and  J.  V.  Kent,  for  appellee. 

HowK,  J. — This  was  a  civil  suit  by  the  appellee,  Shelley^ 
to  recover  damages  for  an  assault  and  battery  alleged  to  have 
been  committed  upon  him  by  the  appellants,  Hinkle,  Herron^ 
Bamett,  Timerman  and  Graham.  All  the  appellants  except 
Graham  jointly  answered  by  a  general  denial  of  the  com- 
plaint. The  issues  thus  joined  were  tried  by  a  jury,  and  a 
verdict  was  returned  for  the  appellee,  assessing  his  damages 
in  the  sum  of  $300.  Judgment  was  rendered  on  the  verdict 
against  all  the  appellants  except  Graham,  and,  their  motion 
for  a  new  trial  having  been  overruled,  they  have  appealed  to 
this  court. 

All  the  appellants,  Graham  included,  have  jointly  assigned 
a  single  error  upon  the  overruling  of  the  motion  for  a  new 
trial.  It  is  manifest  from  our  statement  of  this  case  tliat  the 
appellant  Graham  has  nothing  to  complain  of  in  this  court. 
The  record  fails  to  show  that  he  was  ever  served  with  pro- 
cess in  this  cause,  or  that  he  appeared  therein  in  the  court 
below,  either  in  person  or  by  attorney.  No  judgment  was 
rendered  against  him  below,  and  the  record  discloses  no 
ground  whatever  for  his  joinder  in  this  appeal.  As  we  have 
already  said,  he  has  joined  with  his  co-appellants  in  the  as- 
signment of  error.  In  this  court  the  assignment  of  error  i» 
the  complaint  of  the  appellants,  and,  like  a  complaint  in  a 
trial  court,  it  must  be  good  as  to  all  who  join  therein,  or  it 
will  be  good  as  to  none.  It  has  often  been  held  by  this  court, 
that  a  joint  assignment  of  error  by  two  or  more  appellants 
can  not  be  sustained,  unless  it  is  well  assigned  by  all.  Eich-- 
brtdi  V.  Angerman,  80  Ind.  208 ;  Towdl  v.  Hollweg,  81  Ind. 
154;  Feeney  v.  Mazelin,  87  Ind.  226 ;  Williams  v.  Riley,  88 
Ind.  290;  B(yyd  v.  Ffeifer,  95  Ind.  599;  Bobbins  v.  Magee, 
96  Ind.  174. 

It  may  be  said  that  this  rule  of  practice  is  technical,  and 
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we  admit  that  it  is ;  but  sometimes^  as  in  this  case,  a  techni- 
cal rule  enables  us  to  affirm  a  judgment  which  ought  not,  in 
our  opinion,  to  be  reversed.  In  the  hurry  of  trial,  errors  may 
be  committed  in  the  admission  or  exclusion  of  evidence, 
which,  if  considered,  might  lead  to  the  reversal  of  the  judg- 
ment, even  where,  as  in  this  case,  it  appears  to  us  from  the 
entire  record  that  substantial  justice  has  been  done.  Where, 
as  here,  the  record  shows  that  five  men  seized  upon  one  man, 
blindfolded  him,  hurried  him  to  the  woods,  tied  him  to  a  tree 
and  whipped  him,  merely  because  his  habits  and  conduct  were 
not  in  accord  with  their  views  of  propriety,  and  they  are  as- 
sessed therefor  the  moderate  damages  adjudged  against  them 
in  this  case,  we  may  be  excused,  we  trust,  for  availing  our- 
selves of  the  technical,  but  well  settled,  rule  of  practice  above 
stated,  in  order  to  affirm  such  judgment.  The  error  assigned 
is  not  well  assigned  by  the  appellant  Graham,  and,  being  a 
joint  assignment,  it  can  not  be  sustained  as  to  the  other  ap- 
pellants. The  questions  discussed  by  counsel,  therefore,  are 
not  properly  presented  for  our  decision. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  27, 1885. 


No.  11,820. 

Bynum  V.  The  Board  of  Commissioners  op  Greene 

County. 

j  fl69  301|  Sheriff.— CompcTwa/toTi  for  Keeping  Jail  and  Caring  far  2Vw(m«rB.— Owes 
Limited, — A  sheriff,  in  this  State,  for  services  rendered  by  him  in  keeping 
the  county  jail  and  taking  care  of  the  prisoners  confined  therein,  is  en- 
titled to  no  compensation  in  addition  to  the  amount  allowed  by  law  for 
the  boarding  of  prisoners.  Board,  etc.,  v.  Eeisswer,  58  Ind.  260,  and  Boards 
€tc.y  V.  Reiasner,  66  Ind.  568,  limited. 

From  the  Greene  Circuit  Court. 

8,  0.  Pickens,  S.  W.AxtelUnd  W.  W.  Moffett,  for  appellant. 
A.  O.  Gavins,  E.  H.  C.  Gavins  and  W.  L.  Gavins,  for  ap- 
pellee. 
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Elliott,  J. — The  appellant  claims  compensation  for  ser- 
vices rendered  by  him  in  keeping  the  jail  of  Greene  county 
and  taking  care  of  the  prisoners  confined  in  it  during  the  time 
he  held  the  office  of  sheriff.  It  is  admitted  by  the  complaint 
that  the  county  has  paid  the  sum  of  sixty  cents  per  day,  al- 
lowed by  law,  for  the  boarding  of  each  prisoner,  so  that  the 
question  is  whether  the  sheriff  can  secure  pay  for  his  services, 
in  addition  to  the  amount  allowed  by  law  for  the  boarding  of 
prisoners  ?  We  have  no  hesitation  in  declaring  that  he  has 
no  right  to  the  additional  compensation. 

The  policy  of  the  legislation  of  the  State  has  been  to  deny 
to  public  officers  constructive  fees  and  salaries,  and  it  has  been 
repeatedly  held  that  a  public  officer  can  not  successfully  as- 
sert a  claim  to  fees  unless  there  is  a  statute  conferring  it  in 
express  terms  or  by  fair  implication.  Wright  v.  Board,  etc., 
98  Ind.  88;  Donaldson  v.  Board,  etc.,  92  Ind.  80;  Nowles 
V.  Boardy  etc.,  86  Ind.  179.  There  is  no  statute  giving  a 
sheriff  compensation  for  services  rendered  in  keeping  the 
county  jail  or  looking  after  the  prisoners  committed  to  his 
charge ;  on  the  contrary,  the  clear  implication  is  that  the  com- 
pensation fixed  for  boarding  prisoners  is  intended  to  cover 
the  services  rendered  by  the  sheriff  in  maintaining  the  jail 
of  which  he  is  made  the  keeper. 

A  sheriff  takes  the  office  with  all  its  burdens,  and  subject 
to  the  power  of  the  Legislature  to  add  new  duties,  and  he  can 
i^over  no  other  compensation  than  such  as  the  law  provides. 
Fcdkenbwrgh  v.  Jones,  5  Ind.  296 ;  Turpen  v.  Board,  etc.,  7 
Ind.  172 ;  Board,  etc,  v.  Blake,  21  Ind.  32 ;  Board,  etc,,  v. 
Templer,  34  Ind.  322. 

The  duty  of  the  sheriff  is  to  keep  the  jail,  and  this  duty 
has  always  been  recognized  as  a  general  one.  A  general  duty 
.such  as  that  can  not  be  deemed  special  services,  entitling  the 
sheriff  to  special  compensation.  Extra  compensation  for  giv- 
ing personal  attention  and  time  to  the  general  duties  of  his 
office  might  be  claimed  with  quite  as  much  reason  and  pro- 
priety as  for  keeping  the  jail. 
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Our  conclusion  in  this  case  is  not  in  conflict  with  the  de- 
cisions in  Board,  etc.,  v,  Reissner,  58  Ind.  260,  and  Board, 
etc.,  V.  Reiaaner,  66  Ind/ 568.  What  is  decided  in  those  cases- 
is,  that  for  fuel,  articles  of  property  bought  for  the  county, 
and  necessary  for  use  in  the  jail,  the  sheriff  is  entitled  to  an 
allowance.  To  this  result  those  cases  lead,  and  to  that  they 
must  be  limited.  Possibly  they  must  be  deemed  to  be  even 
more  limited  by  the  effect  of  subsequent  legislation.  All  that 
the  oflScer  can  claim,  under  existing  laws,  is,  that  when  he  buys 
property  for  the  county,  for  use  in  the  jail,  he  is  entitled  to  be 
reimbursed.  Nor  is  it  all  kinds  of  property  for  which  he  can 
claim  an  allowance ;  on  the  contrary,  he  can  not  successfully 
claim  an  allowance  for  things  necessarily  used  and  consumed  in 
boarding  prisoners,  for  these  things  are  to  be  deemed  to  be  in- 
cluded in  and  paid  by  the  per  dtcmallo  wed  for  boarding  prisoners* 
Where,  however,  the  property  is  furniture,  or  articles  of  that, 
character,  then,  unless  some  different  legal  provision  has  been 
made  for  its  purchase,  the  sheriff  may  be  reimbursed  for  money 
expended  in  purchasing  it. 

Judgment  affirmed. 
Filed  Jan.  29, 1SS5.  Petition  for  a  rehearing  overruled  April  1,  1885. 


No.  10,959. 

The  Penn  Mutual  Life  Insurance  Company  t?.  Wileri 

Life  Insurance. — Application. — Pleading. — Complaint. — ExhibiL — The  ap- 
plication for  a  policy  of  life  insurance  need  not  he  filed  with  the  com- 
plaint in  an  action  on  the  policy. 

Same. — LHsease. — Answer. — Demurrer. — Where  an  answer  ^o  a  complaint  on 
a  policy  of  life  insurance  avers  that  the  insured  answered  "No"  to  the 
question  in  the  application,  "  Has  any  near  relative  heen  afflicted  with 
or  died  of  consumption,"  etc.,  whereas  he  had  had  near  relatives  who 
were  afflicted  with  and  had  died  of  such  disease,  but  does  not  name 
them  or  state  the  degree  of  relationship,  it  is  insufficient  on  demurrer, 
as  stating  a  conclusion  of  law. 

Same. — Ckmtract  <^  /fuurance.  How  Contirued. — Irderrogaiory  to  Applieanl. — 
Ambiguity. — ^A  contract  of  life  insurance  should  be  liberally  construed,. 
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with  a  view  to  effectuate  its  purpose,  and,  if  there  be  any  ambiguity  in 
an  interrogatory  propounded  to  the  applicant,  or  if  it  be  capable  of 
more  than  one  answer,  it  should  be  construed  most  strongly  against  the 
insurer,  and  most  favorably  to  the  insured,  in  whose  favor  all  doubt 
should  be  resolved. 

Same. — Partial  Answer. —  Warranty, — Qeneral  Provisions  of  Application. — If 
the  answer  given  by  the  applicant  to  an  interrogatory  be  in  itself  true, 
and  there  is  no  intentional  suppression  or  omission  or  fraud  on  his  part, 
though  the  question  be  such  as  to  suggest  a  fuller  and  more  detailed  an- 
swer, yet,  if  the  insurer  be  content  with  the  partial  answer,  he  can  not 
claim  a  warranty  extending  beyond  such  partial  answer;  nor  can  general 
provisions  following  the  questions  and  answers  in  the  application  make 
this  otherwise. 

Same. — Evidence.  — PhysixsMou  — Privileged  Communication.  —  Waiver. — Bene- 
ficiary. — Under  section  497,  R.  S.  1881,  relating  to  privileged  communi- 
cations, a  physician  can  not,  in  an  action  by  the  beneficiary  on  the  pol- 
icy, when  objection  is  made  by  the  plaintiff,  testify  as  to  his  professional 
attendance  on  the  insured  before  the  date  of  his  application  for  insur- 
ance; this  privilege,  however,  creates  no  absolute  incompetency,  and  it 
may  be  claimed  or  waived  by  the  beneficiary,  but  the  production  in  evi- 
dence, by  such  beneficiary,  of  facts  learned  in  a  professional  capacity  by 
one  physician,  is  not  a  waiver  of  the  right  to  object  to  the  divulging  of 
other  confidential  communications  by  other  physicians. 

Same. — Deelaralions  of  Insured. — Res  GesloB. — Hearsay. — Breach  of  Wairanty^ 
— The  declarations  of  the  insured,  made  some  time  previous  to  his  ap- 
plication for  insurance,  and  not  shown  to  have  been  parts  of  the  res  gestot 
of  any  acts  or  facts  indicating  a  diseased  condition  of  the  insured, 
which  the  declarations  tend  to  explain,  can  not  prove  or  tend  to 
prove  the  fact  of  his  ill  health,  but  constitute  mere  hearsay,  and,  as 
such,  are  not  admissible  against  the  beneficiary,  to  show  a  breach  of 
warranty. 

Same. — Burden  of  Proof. — Where  the  defendant,  in  such  case,  pleads  in 
answer  that  the  insured  made  an  untrue  answer  to  a  certain  question 
contained  in  the  application,  the  burden  is  on  him  to  establish  such  fact. 

From  the  Allen  Superior  Court. 
-B.  S.  Taylor,  for  appellant. 

W.  H.  Ckxymbs,  R.  C.  Bell,  S.  G.  Morris  and  /.  F.  McHugh, 
for  appellee. 

Black,  C. — This  was  an  action  brought  upon  a  policy  of 
insurance  on  the  life  of  Solomon  Wiler,  wherein  the  appellant 
promised  and  agreed  to  and  with  said  assured,  his  executors, 
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administrators  and  assigns,  to  pay  the  sum  insured  to  his 
wife,  the  appellee,  her  executors,  administrators  or  assigns 
within  sixty  days  after  due  notice  and  proof  of  his  death. 

There  was  an  answer  of  eight  paragraphs,  the  first  being  a 
general  denial.  Demurrers  to  the  fourth,  sixth,  seventh  and 
eighth  paragraphs  were  sustained. 

The  plaintifiF  replied,  and  a  trial  by  jury  resulted  in  a  ver- 
dict for  the  plaintiff,  on  which  judgment  was  rendered,  a  mo- 
tion for  a  new  trial  having  been  overruled. 

The  appellant  in  argument  here  has  objected  to  the  com- 
plaint, on  the  ground  that  the  policy  made  the  application 
therefor  a  part  of  the  contract,  and  that,  therefore,  the  appli- 
cation should  have  been  set  out  with  the  complaint.  We  will 
not  take  space  to  fully  state  or  to  discuss  the  question  sug^ 
gcsted  by  the  appellee  as  to  whether  the  assignment  of  errors 
presents  for  decision  the  question  involved  in  this  objection 
to  the  cdmplaint,  but  we  dispose  of  the  subject  by  saying  that 
it  may  now  be  regarded  as  an  established  rule  in  this  State 
that  in  such  a  case  the  application,  or  a  copy  thereof,  need 
not  be  filed  with  the  complaint.  Continental  Life  Ins.  Co.  v. 
Kessler,  84  Ind.  310. 

In  each  paragraph  of  the  answer  except  the  first,  it  was  al- 
leged, in  substance,  that  prior  to  the  execution  of  the  policy 
said  Solomon  Wiler  executed  to  the  defendant  an  application 
in  writing  and  print  signed  by  him,  of  which  a  copy  was  made 
an  exhibit ;  that  the  policy  was  issued  in  pursuance  of,  and 
was  based  upon,  said  application ;  that  it  was  expressly  stip- 
ulated and  provided  in  the  policy  and  in  the  application,  that 
the  latter  should  and  did  constitute  part  of  the  contract  of  in- 
surance, and  that  all  the  statements  and  declarations  thereof 
should  be  regarded  as  warranties  and  material,  and  that  if  the 
same  should  be  in  any  respect  untrue,  the  policy  should  be 
null  and  void.  Each  of  said  special  paragraphs  alleged  that 
the  statements  and  declarations  contained  in  said  application 
were  false  and  untrue  in  certain  respects  stated. 

The  provision  of  the  policy  thus  referred  to  by  the  answers 
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was  as  follows :  "And  it  is  also  understood  and  agreed  to  be 
the  true  intent  and  meaning  hereof,  that  if  the  application  for 
insurance  made  to  the  said  company  by  said  Solomon  Wiler, 
and  bearing  date  the  1st  day  of  November,  1879,  a  true  copy 
whereof  is  placed  on  the  back  of  this  policy,  and  upon  faith 
in  the  truth  and  accuracy  whereof  this  agreement  is  made, 
which  application  is  hereby  made  part  of  this  contract,  and 
the  statements  and  declarations  of  which  are  to  be  mutually 
regarded  as  warranties  and  material,  shall  be  found  in  any  re- 
spect untrue,  then,  and  in  such  case,  this  policy  shall  be  null 
and  void/' 

Following  the  questions  and  answers  in  said  application 
were  certain  provisions  whereby  it  was  covenanted  and  agreed 
''that  this  declaration,  and  the  above  mentioned  answers  and 
proposal  contained  in  the  foregoing  application,  whether 
written  by  his  own  hand  or  not,  every  person  whose  name  is 
hereto  subscribed  adopts  as  his  own  and  warrants  to  be  full, 
complete  and  true,  and  to  be  the  only  statements  given  to  the 
company  in  reply  to  its  inquiries  which/ shall  be  the  basis  of 
the  contract  between  the  undersigned  and  "  said  company. 
And  it  was  further  covenanted  and  agreed,  "  that  if  there  has 
been  any  suppression  or  omission  of  any  fact  by  the  party  mak- 
ing this  application,  or  if  any  untrue  or  fraudulent  allegation 
be  contained  herein  or  in  the  foregoing  answers  and  proposal,. 
all  moneys  which  shal]  have  been  paid  on  account  of  such 
insurance  shall  be  forfeited  to  the  said  company,  and  the 
policy  of  insurance  made  on  the  faith  of  this  declaration  and 
of  the  above  answers  and  proposal  shall  become  null  and 
void  and  of  no  effect/' 

The  second  and  third  paragraphs  of  answer  alleged  the 
making  of  untrue  statements  by  the  assured  in  said  applica- 
tion, in  answer  to  certain  questions  as  to  whether  he  had  suf- 
fered from  or  been  subject  to  divers  physical  ailments. 

In  the- fifth  paragraph,  it  was  shown,  among  other  things, 
that  in  said  application,  in  answer  to  the  question :  "  How 
many  full  brothers  has  the  party  had?''  the  assured  an- 
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swered,  "eight;"  and  that  under  the  word  "living/'  in  a 
column  immediately  after  said  question,  he  had  answered 
"  six."  And  it  was  alleged  that,  in  truth,  he  had  not  had 
eight  full  brothers,  six  of  whom  were  living. 

In  the  fourth  paragraph  of  answer,  it  was  alleged,  by  way 
of  showing  an  untrue  statement  in  the  application,  "  that  in 
answer  to  question  No.  13  of  said  application,  which  is  as 
follows :  ^  Has  any  near  relative  been  afflicted  with  or  died  of 
consumption,  cancer,  disease  of  the  heart,  or  any  scrofulous 
disease,  apoplexy,  insanity,  gout  or  disease  of  the  kidneys?' 
the  said  Solomon  Wiler  answered,  *  No ; '  whereas,  in  fact, 
the  said  Solomon  Wiler  had  neai*  relatives  who  were  afflicted 
with  and  died  of  consumption  before  the  signing  and  making 
of  said  application  for  insurance." 

It  is  agreed  by  counsel  for  both  parties,  that  the  demurrer 
to  this  paragraph  was  sustained  for  the  re&son  that  the  plead- 
ing did  not  name  the  near  relatives  alleged  to  have  been 
afflicted  with  and  to  have  died  of  consumption,  or  state  the 
degree  of  their  relationship  to  the  life  insured. 

We  think  the  court  below  based  its  ruling  upon  a  sufficient 
reason.  Whether  any  particular  person  was  a  near  relative 
within  the  meaning  of  the  contract,  was  a  question  of  law, 
and  the  pleading  stated  a  conclusion  of  law. 

Among  the  interrogatories  and  answers  in  the  application 
were  the  following:  Questions.  "  18.  A.  How  long  since  he 
was  attended  by  a  physician  or  professionally  consulted  one  ? 
B.  For  what  disease?  C.  Give  the  name  and  residence  of  the 
physician  who  attended  him.  D.  Give  the  name  and  resi- 
dence of  his  usual  medical  adviser  or  family  physician,  to 
whom  he  refers  for  a  certificate."  Answers.  "A.  About  one 
year  ago.  B.  Bad  cold.  C.  Dr.  Isaac  Rosenthal,  Fort  Wayne, 
Ind.    D.  Djp.  Isaac  Rosenthal,  Fort  Wayne,  Ind," 

The  sixth,  seventh  and  eighth  paragraphs  of  the  answer 
related  to  these  interrogatories  and  answers.  The  sixth  par- 
agraph, aft}er  the  inducement  above  stated,  common  to  all  the 
special  paragraphs,  set  out  said  questions  and  answers,  and  al- 
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leged  that  the  insured  had  been  attended  by  and  had  profes- 
sionally consulted  Dr.  George  T.  Bruebach,  a  practising  phy- 
sician,  on  the  22d  day  of  May,  1879,  and  on  other  subsequent 
days,  for  diseases  other  and  more  serious  than  a  bad  cold,  to 
wit,  for  bronchial  asthma  and  bronchial  catarrh,  all  which 
consultations  and  attendance  were  within  less  than  six  months 
before  the  making  of  said  application,  which  was  on  the  1st 
of  November,  1879. 

The  seventh  paragraph  was  like  the  sixth,  except  that  it 
mentioned  as  the  physicians  whom  the  insured  had  profes- 
sionally consulted,  and  by  whom  he  iiad  been  attended.  Dr. 
Isaac  Rosenthal  and  three  others  named,  and  stated  that  the 
diseases  for  which  they  had  treated  him  were  asthma,  bron- 
chitis, consumption  and  other  diseases. 

The  eighth  paragraph,  besides  said  inducement  and  said  ex- 
tract from  the  application,  alleged  that  it  was  specially  cove- 
nanted and  agreed  by  said  Solomon  Wiler  in  said  application, 
and  as  part  of  said  contract  of  insurance,  that  he  would  and 
did  warrant  all  the  answers  in  said  application  contained  to 
be  full,  complete  and  true,  and  that  if  there  had  been  any  sup- 
pression or  omission  of  any  &ct  in  said  answers,  then  said 
policy  of  insurance  should  be  void  and  of  no  effect. 

The  provisions  of  the  application  thus  referred  to  were  the 
general  provisions  set  out  therein  after  the  questions  and 
answers. 

The  eighth  paragraph  contained  averments  like  those  of 
the  seventh,  and  further  alleged,  that  while  it  was  true  that 
said  Dr.  Isaac  Rosenthal,  about  a  year  before  the  making  of 
said  application,  attended  the  applicant  for  a  bad  cold,  yet  he, 
by  his  said  answers,  suppressed  and  omitted  to  state  the  more 
important  and  material  facts  that  he  had  professionally  con- 
sulted and  been  attended  by  said  Dr.  Isaac  Rosenthal  and 
said  other  physicians,  for  fever,  asthma,  bronchitis  and  con- 
sumption, so  that  said  answer  was  not  fiill  and  complete,  with- 
out omission  or  suppression,  as  it  was  consented,  agreed  and 
Vol.  100.— 7 
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warranted  it  should  be  by  the  terms  of  policy  and  said  appli- 
cation. "  Wherefore  the  defendant  says  that  by  reason  of 
said  breach  of  covenants  and  warranty  in  said  policy  and  ap- 
plication contained,  the  said  policy  of  insurance  has  become 
and  is  wholly  null  and  void/' 

We  think  that  there  was  no  error  in  sustaining  the  demur- 
rers to  these  answers.  It  is  not  shown  that  any  of  the  state- 
ments made  by  the  applicant  were  in  themselves  untrue. 

The  contract  of  insurance  should  be  liberally  construed, 
with  a  view  to  effectuate  its  purpose.  The  language  of  the 
policy,  and  of  the  interrogatories  and  provisions  of  the  ap- 
plication, is  carefully  and  deliberately  prearranged  by  the  in- 
surer ;  in  its  preparation  the  insured  has  no  part.  Whatever 
there  may  be  in  the  language  so  prepared  by  the  insurer,  which 
has  any  tendency  to  defeat  the  main  purpose  of  the  contract, 
should  be  strictly  construed  against  the  insurer.  If  there  be 
any  ambiguity  in  an  interrogatory  propounded  to  the  appli- 
cant, or  it  be  capable  of  more  than  one  answer,  it  should  be 
construed  most  strongly  against  the  insurer,  and  most  favor- 
ably to  the  insured,  in  whose  &vor  all  doubt  should  be  re- 
solved. 

If  the  answer  given  to  any  interrogatory  be  in  itself  true, 
though  the  question  be  such  as  to  suggest  a  fuller  and  more 
detailed  answer,  yet,  if  the  insurer  be  content,  with  the  par- 
tial answer,  he  can  not  claim  a  warranty  extending  beyond 
the  partial  answer.  Warranties  in  insurance  policies  are 
always  strictly  construed. 

If  the  answer  to  any  of  the  many  questions  propounded  to 
the  applicant  was  in  itself  untrue,  there  was  a  breach  of  war- 
ranty. If  all  the  answers  were  true,  there  was  no  breach  of 
warranty,  and  the  general  provision  following  the  questions 
and  answers  in  the  application  could  not  make  this  other- 
wise. We  think  it  would  not  be  understood  by  the  appli- 
cant from  those  general  provisions,  that  if  all  his  answers- 
were  true,  and  honestly  made,  the  policy  should  be  void 
for  an  unintentional  omission  of  some  fact  without  which 
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some  answer  was  not  full.  If  the  answers  were  true  in  them- 
selves, and  there  was  no  intentional  suppression  or  omission, 
no  fraud  on  his  part,  his  answers  should  not  be  held  to  avoid 
the  policy.  It  was  not  alleged  in  any  of  the  paragraphs  of 
answer  that  there  was  an  intentional  omission  or  suppression, 
or  that  any  answer  in  the  application  was  fraudulently  in- 
complete. See  Edington  v.  Mutual  Life  Ins.  Co.,  67  N.  Y. 
185;  Dilleber  v.  Home  Life  Ins.  Co,,  69  N.  Y.  256;  John 
Hancock  ifutual  Life  Ins.  Go.  v.  Daly,  65  Ind.  6 ;  May  Ins., 
section  200. 

On  the  trial,  the  defendant  introduced  certain  physicians  as 
witnesses,  and  offered  to  prove  by  them  that  at  various  times, 
before  the  date  of  the  application  for  insurance,  when  they 
had  professionally  attended  the  insured,  he  was  suffering  from 
asthma  and  other  diseases.  Upon  objections  made  by  the 
plaintiff,  such  evidence  was  excluded.  The  objections  were 
made  and  sustained  on  the  ground  that  the  facts  which  it  was 
thus  sought  to  prove  were  within  the  provision  of  the  statute 
in  relation  to  matter  communicated  to  physicians  by  their 
patients.  Our  statute  upon  this  subject  has  undergone  some 
changes  at  various  times.  The  form  in  which  it  existed  at 
the  time  of  the  trial  of  this  cause  is  found  in  section  497,  R. 
S.  1881,  as  follows:  "The  following  persons  shall  not  be 
competent  witnesses :  *  *  *  Physicians,  as  to  matter  com- 
municated to  them,  as  such,  by  patients,  in  the  course  of  their 
professional  business,  or  advice  given  in  such  cases.^'  It  does 
not  devolve  upon  us  in  this  connection,  we  scarcely  need  to 
say,  to  adopt  or  reject  or  to  formulate  a  rule  of  evidence.  A 
statute  which  the  Legislature  had  authority  to  enact  is  the 
rule,  and  it  only  belongs  to  us  to  interpret  it  in  particular 
cases.  As  to  the  wisdom  of  the  rule  of  the  common  law 
protecting  confidence  between  attorney  and  client,  there  has 
been  general  agreement  among  judges.  Mr.  Appleton,  in 
his  Rules  of  Evidence,  in  advocating  its  abolishment  as  a 
needed  reform,  found  it  "  difficult  to  perceive,  wherein  con- 
sists the  difference  between  the  confidence  which  exists  be- 
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tween  physician  and  patient/'  and  "  that  subsisting  between 
the  client  and  attorney,  and  why  different  rules  should  obtain 
in  the  last  from  those  adopted  in  the  former  cases."  Appleton 
Ev.,  p.  163. 

While  the  modern  statutory  changes  in  this  and  other  States 
upon  the  subject  of  witnesses  have  not  included  the  abolish- 
ment of  the  protection  of  confidences  between  attorney  and 
client,  which  in  this  State  are  expressly  protected  by  statute, 
they  have  extended  what  was  evidently  intended  to  be  a  like 
protection  to  confidences  between  physician  and  patient. 

Under  our  statute,  when  by  its  terms  it  provided  that  phy- 
sicians were  not  competent  witnesses  "  as  to  matters  confided 
to  them  in  the  course  of  their  profession,  *  *  *  unless  with 
the  consent  of  the  party  making  such  confidential  icommuni- 
cation,"  it  was  held  by  this  court,  in  agreement  with  author- 
ities elsewhere,  that  the  evidence  which  might  be  excluded 
was  not  only  such  as  related  to  what  the  patient  told  the 
medical  witness,  whether  under  injunction  of  secrecy  or  oth- 
erwise, but  also  such  as  related  to  what  the  physician  learned 
by  observation  or  by  examination  of  the  patient,  without  re- 
gard to  the  character  of  the  supposed  ailment.  Masonic 
Mutual  Benefit  Ass'n  v.  Beck,  77  Ind.  203. 

The  same  construction  should  be  given  to  the  statute  in 
its  present  form.  It  is  plain,  that  without  such  a  construc- 
tion the  statute  would  be  of  but  little  practical  efficacy  for 
the  purpose  intended  in  its  enactment.  That  the  present 
statute  should  be  so  construed  is,  in  effect,  held  in  Excelsior 
Mutual  Aid  Ass^n,  etc.,  v.  Riddle,  91  Ind.  84. 

The  purpose  of  the  statute  is  not  the  suppression  of  truth 
needed  for  reaching  correct  results  in  litigation,  though  this 
may  sometimes  incidentally  occur  (as  it  may  also  in  other 
instances  of  exclusion  on  the  ground  of  wise  policy),  but  the 
purpose  is  the  promotion  and  protection  of  confidence  of  a 
certain  kind,  the  inviolability  of  which  is  deemed  of  more 
importance  than  the  results  sought  through  compulsory  dis- 
closure in  a  court  of  justice.     Notwithstanding  the  abso- 
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lutely  prohibitory  form  of  our  present  statute,  we  think  it 
confers  a  privilege  which  the  patient,  for  whose  benefit  the 
provision  is  made,  may  claim  or  waive.  It  gives  no  right  to 
the  physician  to  refuse  to  testify,  and  creates  no  absolute  in- 
competency. To  hold  otherwise  would  result  in  many  cases 
in  obstructing  justice  without  subserving  the  purpose  of  the 
statute.  In  this  opinion,  we  are  in  agreement  with  the  view 
taken  by  other  courts  of  enactments  upon  this  subject  in 
form  absolutely  prohibitory.  Johnson  v.  Johnson,  14  Wend. 
637 ;  Grand  Rapids,  etc.,  B.  R.  Co.  v.  Martin,  41  Mich.  667 ; 
Scripps  V.  Foster,  41  Mich.  742;  Allen  v.  Pvhlic  AditCr,  1 
Bradf.  221 ;  People  v.  SUyui,  3  Parker  Cr.  670.  And  in  a 
case  like  the  one  at  bar,  Excelsior  Mutual  Aid  Asf^n  v.  Rid- 
dle, supra,  in  considering  the  exclusion  of  testimony  of  an 
attending  physician,  upon  objection  based  upon  the  ground 
that  it  was  privileged,  this  court  approved  the  rejection  of 
the  testimony,  and  said  that,  so  far  as  the  question  under 
consideration  was  concerned,  there  was  no  substantial  differ- 
ence between  the  statute  of  1881  and  the  former  law  under 
which  Masonic  Mutual  Benefit  As^n  v.  Beck,  supra,  was  de- 
cided. As  in  the  case  of  attorney  and  client,  the  inviola- 
bility of  the  confidence,  the  right  of  objecting  to  the  disclos- 
are  of  matter  communicated  to  a  physician  as  such  by  his 
patient,  does  not  cease  with  the  death  of  the  latter.  This 
view  is  reasonable,  and  it  is  supported  by  the  decided  cases. 
We  do  not  deem  it  necessary  or  proper  for  us  to  attempt  in 
this  opinion  to  indicate  what  should  be  the  effect  of  thia 
statute  in  other  supposable  cases  which  may  come  up  to  this 
court,  and,  in  view  of  previous  decisions  here,  we  have  been 
induced  to  say  thus  much  upon  the'  subject  only  because  of 
the  earnest  argument  of  the  learned  counsel  for  the  appel- 
lant. See,  however,  Allen  v.  Public  AdmW,  supra;  Staunton 
V.  Parker,  19  Hun,  55;  Pierson  v.  People,  79  N.  Y.  424; 
Prober  v.  Jennison,  42  Mich.  206,  224.  Not  without  the  careful 
consideration  asked  by  counsel,  we  are  constrained  to  in- 
terpret the  statute  as  giving  to  a  person,  having  such  a  rela- 
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tion  to  the  deceased  patient  and  a  contract  made  by  him  as 
that  sustained  by  the  appellee,  the  right  in  a  suit  by  her  on 
the  contract,  either  to  waive  the  statute  or  to  object  on  the 
ground  thereof.  It  may  be  said  that  in  such  case  she  repre- 
sents the  patient  for  such  purpose.  The  statute  is  remedial 
and  should  be  liberally  construed  with  a  constant  view  to  its 
purpose.  Confining  our  decision  to  the  case  before  us,  we 
are  satisfied  that  a  proper  application  of  the  statute  was  made 
in  Masonic  Mutual  Benefit  Ass'n  v.  Beck,  supra,  and  Excelsior 
Mutual  Aid  Ass^n  v.  Riddle,  &upra.  Besides  the  citations  in 
the  former  case,  see  Gartside  v.  Connecticut  Mutual  Life  Ins. 
Co.,  16  Cent.  L.  J.  253. 

The  plaintiff,  by  way  of  rebuttal,  introduced  as  a  witness 
the  physician  who,  on  behalf  of  the  defendant  as  medical  ex- 
aminer, had  examined  the  insured  for  this  insurance,  and  elic- 
ited testimony  from  him  tending  to  prove  that  the  insured 
was  in  good  health  at  the  time  of  the  application.  After- 
wards the  defendant  recalled  the  physicians  before  introduced 
by  the  defendant,  and  again  sought  from  them  the  evidence 
which  had  been  excluded  as  above  stated.  Upon  objection, 
their  testimony  was  again  excluded.  This  offer  was  made 
upon  the  theory  that  the  plaintiff,  by  having  herself  intro- 
duced the  testimony  of  one  physician,  had  waived  her  right 
to  object  to  the  testimony  of  other  physicians.  This  theory 
is  not  well  founded.  If  the  plaintiff's  examination  of  said 
medical  examiner  as  a  witness  could  be  regarded  as  a  waiver 
of  a  privilege,  the  consent  of  the  patient,  or  of  one  entitled 
to  stand  as  his  representative,  to  the  production  in  evidence 
of  fects  learned  in  a  professional  capacity  by  one  physician, 
could  not  be  construed  as  consent  to  the  divulging  of  other 
confidential  communications  to  other  physicians. 

The  court,  uiK)n  the  plaintiff's  objection,  excluded  offered 
testimony  of  one  Carney  and  of  one  Craw,  witnesses  for  the 
defendant,  the  offered  evidence  having  relation  to  declarations 
of  the  insured.  The  testimony  of  Carney  was  contained  in 
his  deposition.     He  deposed  that  at  some  time,  not  definitely 
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stated;  but  which  was  more  than  two  years  and  a  half  before 
the  application^  the  insured  used  the  words^  "  This  damned 
asthma/'  This  witness  testified  that  he  did  not  know  of  whom 
the  insured  was  speaking. 

The  witness  Craw  had  testified  that  he  was  in  the  employ- 
ment of  the  insured  from  about  the  1st  of  February,  1877, 
until  the  15th  of  December,  1878.  The  defendant  offered  to 
prove  by  him, "  that  Mr.  Wiler,  on  different  occasions,  during 
the  time  named  during  which  the  witness  was  in  his  employ, 
and  before  this  application  was  made  to  the  company  for  a 
policy  of  insurance,  stated  to  the  witness  that  he  had  the 
asthma,  and  suffered  from  it.'' 

It  was  not  shown,  and  it  was  not  proposed  to  show,  in  either 
instance,  on  what  occasion  or  under  what  circumstances  the 
words  were  used,  and  no  accompanying  fact  jyas  shown  or  of- 
fered in  evidence. 

The  policy,  during  the  life  of  the  insured,  after  its  execu- 
tion, as  well  as  after  his  death,  was  a  chose  in  action  owned 
by  the  plaintiff  as  her  separate  property.  Without  her  join- 
ing, her  husband  could  not  assign  it.  Pence  v.  Makepeace,  65 
Ind.  345 ;  Godfrey  v.  Wilson,  70  Ind.  50. 

The  declarations  of  the  insured,  uttered  at  such  long  in- 
tervals before  the  making  of  the  application,  and  not  shown 
to  have  been  parts  of  the  res  gestae  of  any  acts  or  &cts  indi- 
cating a  diseased  condition  of  the  insured  which  the  declara- 
tions tended  to  explain,  could  not  prove,  or  tend  to  prove,  the 
&ct  of  his  ill  health,  but  constituted  mere  hearsay,  and  as 
such  were  not  admissible  against  the  plaintiff  to  show  a  breach 
of  warranty.  Swift  v.  Mass.  Mutual  Life  Ins.  Co.,  63  N.  Y. 
186 ;  Edingim  v.  Mutual  Life  Ins.  Co.,  67  N.  Y.  185;  Dilleber 
v.  Home  Life  Ins.  Co.,  supra;  Fraternal  Mutual  Life  Ins.  Co. 
V.  Applegate,  7  Ohio  St.  292 ;  Hurd  v.  Masonic  Mutual  Benefit 
Society,  6  Ins.  L.  J.  792 ;  Mobile  Life  Ins.  Co.  v.  Morris,  3  Lea,. 
101 ;  May  Ins.,  section  214 ;  Bliss  L.  Ins.,  section  371,  et  seq. 

Amongst  the  questions  and  answers  in  the  application  were 
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those  mentioned  above  as  being  shown  in  the  fifth  paragraph 
of  answer. 

It  is  insisted  that  the  verdict  was  contrary  to  the  evidence, 
especially^  that  the  evidence  proved  that  the  applicant  had 
had  only  seven  full  brothers. 

The  attention  of  the  court  and  that  of  the  jury  were  given 
particularly  to  this  question.  The  court  instructed  the  jury 
that  if  it  appeared  upon  the  application  that  the  applicant 
stated  therein  that  he  had  had  eight  full  brothers^  and  if  the 
jury  believed  from  the  evidence  that  he  had  had,  in  fact, 
only  seven  full  brothers,  it  would  be  their  duty  to  find  for 
the  defendant.  The  attention  of  the  jury  was  further  directed 
to  this  matter  by  an  interrogatory,  in  answer  to  which  they 
found  specially  that,  at  the  making  of  the  application,  the 
applicant  had  had  eight  full  brothers.  The  court's  attention 
was  again  called  to  the  matter  by  the  motion  for  a  new  trial,, 
assigning  as  one  of  the  causes  the  insufficiency  of  the  evi- 
dence. The  burden  of  proof  as  to  this  question  was  upon 
the  appellant. 

It  is  manifest,  that  to  justify  this  court  in  setting  aside  the 
conclusion  thus  reached  in  the  trial  court,  the  evidence  should 
be  such  as  to  establish  the  appellant's  impeachment  of  the 
truth  of  the  applicant's  answer  in  question,  without  any 
contradiction  or  any  uncertainty  whatever. 

As  the  evidence  appears  upon  the  record,  considered  in  all 
its  parts,  it  seems  to  us  that  the  jury  might  well  have  found 
from  it  that  the  applicant  had  had  only  seven  full  brothers. 
But  the  jury  were  to  proceed  upon  the  assumption  that  the 
applicant  told  the  truth,  until  the  contrary  was  proved  to 
their  satisfaction.  It  was  for  the  jury  to  consider  the  ap- 
pearance and  manner  of  the  witnesses,  and  to  determine  the 
trustworthiness  of  their  memories.  Two  witnesses,  a  brother 
and  a  sister  of  the  applicant,  testified  upon  this  question. 
Their  testimony  upon  paper  shows  that  they  were  somewhat 
ijonfused  in  their  memories,  and  the  testimony  of  neither 
was  in  all  respects  consistent  in  itself. 
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As  requested  by  counsel  for  the  appellant,  the  evidence 
upon  this  question  has  been  examined  by  all  of  us,  and,  after 
careful  consideration,  it  has  been  determined  that  we  ought 
not  to  interfere  with  the  conclusion  reached  in  the  trial  court. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellant. 
Filed  Jan.  28,  1885. 


No  6416.  

100    105 

Trentman  v.  Fletcher  et  al.  %  ^T, 

too    105 

PB0XI8B0BT  Note. — Principal  and  Surety. — Oral  QnUemporanetms  Agreement  ^^   ^^ 

between  Payee  and  Surety. —Consideration. — Where  it  is  orally  agreed  be-  148  6U 

tween  the  payee  of  a  promlssorv  note— made  in  the  usual  form,  due  in 
six  months,  and  payable  without  any  condition  expressed — and  one  of 
the  makers  who  signed  as  surety,  contemporaneously  with  the  [making 
of  the  note,  that  in  consideration  that  such  surety  would  secure  a  debt 
then  owing  by  F.,  the  other  maker,  to  the  payee,  a  wholesale  merchant, 
the  latter  would  extend  to  F.  such  "  further  credit  for  goods  as  would 
enable  him  to  carry  on  hi^  business/'  and  would  credit  on  the  note  all 
sums  of  money  which  F.  should  thereafter  pay  him  until  the  note  was  * 

fully  paid,  such  agreement  can  not  be  pleaded  or  proved  to  discharge  the 
surety  from  liability  on  such  note,  first,  because  it  is  too  uncertain,  and 
can  not  be  enforced,  and,  second,  because  it  is  in  contradiction  of  the 
terms  of  the  note. 

Same. — Pteajding. — Payment. — Demurrer. — In  such  case,  a  paragraph  of 
answer  settting  out  the  above  facts,  and  further  averring  that  after 
the  note  was  executed,  and  prior  to  its  maturity  and  before  suit  thereon, 
F., "  under  and  by  virtue  of  said  contract  and  agreement,"  paid  to  the 
payee,  at  different  times,  sums  of  money  equal  to  the  amount  uf  said  note, 
by  which  it  was  fully  paid,  is  good  on  demurrer  as  a  plea  of  payment. 

SjLi£E.^General Scope  and  Tenor  of  Pteading.— Failure  of  Consideration.— Where 
the  general  scope  and  tenor  of  another  paragraph  of  answer  in  such  case 
is  to  set  up,  as  a  plea  of  failure  of  consideration,  the  agreement  between 
the  surety  and  the  payee,  and  the  refusal  of  the  payee  to  perform  it,  such 
paragraph  can  not  be  held  good  as  a  plea  of  payment,  even  if  the  facts 
alleged  would  be  otherwise  sufficient  for  such  purpose. 

Same. — Applieaiinn  of  Payments. — If  money  be  paid  by  the  principal  maker  to 
the  payee  from  time  to  time,  after  the  note  has  matured,  with  directions 
to  apply  it  on  the  note,  it  is  his  duty  so  to  apply  it,  and  if  he  fails  or 
refuses  the  law  will  make  the  application,  irrespective  of  the  agreement 
between  the  payee  and  surety. 
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Pleading. — Premature  Bringing  of  Action, — Complaint. — Demurrer, — Where 
a  complaint  does  not  show  upon  its  face,  or  by  proper  exhibits  attached, 
that  the  action  has  been  prematurely  brought,  it  is  not  bad  on  demurrer 
for  that  reason. 

From  the  Allen  Circuit  Court. 

/.  Morris,  W.  G.  Colerick,  H.  Colerick  and  T.  W.  Colerick, 
for  apjiellaut. 

R.  S.  Robertson,  R,  S.  Taylor  and  J.  B,  Harper,  for  appellees. 

Mitchell,  J. — The  decision  to  be  made  in  this  case  in- 
volves the  validity  of  an  oral  agreement  made  contempora- 
neously with  the  execution  of  a  note,  between  the  payee  and 
one  of  the  makers,  who  signed  as  surety. 

This  note  is  declared  on  as  the  foundation  of  the  action, 
and  from  a  copy,  which  is  set  out  in  the  complaint,  it  appears 
to  be  the  joint  note  of  the  appellees  Fletcher  and  Lillie,  and 
is  drawn  in  the  usual  form,  for  $3,299.55,  due  in  six  months, 
without  interest,  payable  without  any  condition  expressed. 

Lillie  answered  separately  in  twQ  paragraphs.  The  first 
paragraph  presents,  in  substance,  this  state  of  facts :  That  at 
the  time  of  the  execution  of  the  note,  Fletcher  was  engaged 
in  business  as  a  merchant,  and  had  prior  thereto  become  in- 
debted to  Trentman,  who  was  a  wholesale  merchant  in  the 
city  of  Fort  Wayne,  in  the  amount  mentioned  in  the  note. 
Fletcher  desiring  further  credit  from  Trentman,  which  he  was 
not  willing  to  extend  without  having  the  indebtedness  already 
accrued  secured,  it  was  agreed  between  Lillie  and  Trentman, 
that  if  he  would  secure  the  debt  then  owing  by  Fletcher  to 
him,  he  would  extend  to  Fletcher  such  further  credit  for  goods 
as  would  enable  him  to  carry  on  his  business,  and  that  he 
would  credit  on  the  note  which  Fletcher  and  Lillie  were  to  give 
all  sums  of  money  which  Fletcher  should  thereafter  pay  him 
until  the  note  was  fully  paid,  and  that  this  agreement  formed 
the  whole  consideration  upon  which  Lillie  signed  the  note. 

The  answer  further  avers  that  after  the  note  was  executed, 
and  before  it  fell  due,  and  before  the  bringing  of  suit  thereon, 
Fletcher,  "  under  and  by  virtue  of  said  contract  and  agree- 
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ment/'  paid  to  Trentman  at  different  times  divers  sums  of 
money,  in  all  amounting  to  $3,380,  by  which  payments  it  is 
averred  the  note  was  fully  paid. 

In  the  second  paragraph,  Lillie  alleges  substantially  the  same 
agreement  with  Trentman  as  the  consideration  upon  which  he 
signed  the  note,  to  which  is  added  the  following  averments : 

"  That  in  consideration  of  said  agreement  this  defendant 
agreed  to  sign  said  note  as  surety  for  said  Fletcher ;  that 
thereupon  said  plaintiff  prepared  a  pass-book  for  the  use  of 
said  Fletcher,  and  entered  a  memorandum  ^of  said  agreement 
therein  as  follows :  ^August  27th — Note  for  $3,299.55,  signed 
C.  C.  Fletcher  and  James  Lillie.  All  money  Cr.  here  to  be 
applied  on  this  note;^  that  under  said  memorandum  and  ac- 
companying and  contemporaneous  agreement,  plaintiff  made 
divers  entries  at  divers  times  of  moneys  so  paid  by  said 
Fletcher,  amounting  to  the  sum  of  $1,220.80,  and  on  or  about 
the  23d  of  September,  1874,  the  plaintiff  refused  to  enter 
thereon  any  further  credits  of  payments  made  by  said  Fletcher, 
against  the  wish  and  demand  of  the  defendants,  and  each  of 
them,  that  he  should  make  such  entries  of  credits  for  moneys 
paid ;  that  thereafter,  at  divers  times,  said  Fletcher  made 
divers  payments  to  plaintiff  under  said  agreement,  amounting, 
in  addition  to  the  above  named  sum  of  $1,220.80,  to  the  sum 
of  $2,160,  in  all  to  the  sum  of  $3,380.80,  which  should,  under 
said  agreement,  have  been  applied  in  payment  of  said  note ; 
that  all  of  said  payments  were  made  before  said  note  became 
due,  and  before  said  suit  was  brought,  whereby  said  note  be- 
came fully  paid  and  satisfied.     Wherefore,"  etc. 

Separate  demurrers  were  filed  and  overruled  to  each  of  these 
answers,  and  it  is  now  contended  by  the  appellants  that  the 
ruling  of  the  court  in  holding  the  answers  good  was  error. 

That  the  consideration  upon  which  a  surety  or  guarantor 
signed  a  note  may  be  different  from  that  moving  between  the 
payee  and  the  principal  debtor,  can  not  be  doubted.  Whether 
this  consideration  can  be  averred  and  proved  when  it  is  not 
evidenced  by  a  contemporaneous  writing,  so  executed^  as  to  be- 


108  SUPEEME  COURT  OF  INDIANA, 

Trentman  r.  Fletcher  et  al. 

come  part  of  it,  must  depend  upon  the  nature  of  the  agree- 
ment upon  which  it  rests. 

If  to  prove  the  consideration  upon  which  the  surety  signed 
the  note  would  involve  the  proving  of  an  agreement  which 
would  contradict  or  vary  any  of  its  terms,  then  its  proof  would 
fell  within  the  inhibition  of  the  well  settled  rule  which  forbida 
the  contradiction  or  variance  of  a  note  or  other  written  in- 
strument by  parol.  This  rule  applies  as  well  to  the  surety 
as  to  the  princiiml. 

If,  however,  the  consideration  grows  out  of  a  valid  agree- 
ment between  the  payee  or  obligee  of  a  note  or  contract  and 
the  surety  thereon,  which  is  collateral  to  and  not  in  contra- 
diction of  its  terms,  then  the  rule  is  that  it  may  be  set  up  and 
proved.  In  the  case  of  Tucker  v.  Taibott^  15  Ind.  114,  a  surety 
who  had  signed  a  note  for  the  payment  of  $437,  due  one  day 
after  date,  sought  to  show  that  he  signed  it  in  consideration  of 
an  agreement  made  with  the  payee,  that  he,  the  payee,  should 
retain  the  principal  debtor  in  his  serv'ice,  as  a  clerk,  at  a 
stipulated  salary,  and  that  a  portion  of  the  salary  was  to  be 
applied  in  discharge  of  the  note.  It  was  held  that  this  was  a 
contradiction  of  the  terms  of  the  note,  and  therefore  not  al- 
lowable, and  so  it  plainly  was,  for  the  reason  that  by  the  terms 
of  the  writing  the  surety  bound  himself  one  day  after  date 
to  pay  a  certain  sum  of  money,  and  to  have  permitted  proof 
of  an  agreement  that  the  note  might  be  discharged  by  the 
labor  of  the  principal  at  a  different  time,  would  have  been  in 
effect  to  set  aside  the  writing  with  proof  that  the  surety  was 
not  to  pay  at  all.  Of  like  character  was  the  agreement  set  up 
by  a  surety  in  Brush  v.  Raney,  34  Ind.  416. 

In  Campbell  v.  Gates,  17  Ind.  126,  the  surety  set  up  as  a 
defence  that  he  signed  the  note  sued  on,  upon  the  consider- 
ation that  the  payee  of  the  note  agreed  to  procure  his  release 
from  another  note  which  he  had  signed  for  his  principal  to  a 
third  person,  which  agreement,  it  was  averred,  the  payee  had 
foiled  to  perform,  by  reason  of  which  the  surety  claimed  that 
the  consideration  upon  which  he  signed  the  note  had  failed. 
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In  that  case,  the  answer  was  held  good  as  showing  a  failure 
of  consideration,  and  upon  the  ground  that  proof  of  the  con- 
sideration upon  which  the  surety  signed  the  note  did  not 
conflict  with  any  of  its  terms.  To  the  same  effect  see  Port 
V-  Bobbins,  35  Iowa,  208;  Brandt  Suretyship  and  Guar., 
section  352;  Swope  v.  Forney,  17  Ind.  385, 

.Where  a  surety  signs  a  note,  in  consideration  of  an  agree- 
ment with  the  payee  that  the  latter  should  do  something  in 
the  future,  if  the  agreement  is  sufficiently  certain  and  of 
such  a  character  that  the  surety  has  a  right  to  rely  on  its 
performance,  and  such  agreement  is  not  a  contradiction  of  the 
note,  or  some  of  its  terms,  we  perceive  no  reason  why  a  fail- 
ure on  the  part  of  the  payee  to  perform  should  not  be  held 
a  failure  of  the  consideration  as  between  the  payee  and  surety. 

An  agreement  that  Trentman  should  give  Fletcher ''  further 
credit  for  such  goods  as  he,  said  Fletcher,  should  ne^d  to  carry 
on  said  business,^'  is  too  vague,  indefinite  and  uncertain  to  be 
the  basis  of  any  contract.  It  is  only  where  a  surety  can  show 
such  a  contract,  as  the  consideration  upon  which  he  signed  a 
note,  as  is  capable  of  being  enforced  or  compensated  in  dam- 
ages, or  as  would  in  itself  be  a  sufficient  consideration  for  a 
promise  or  undertaking,  he  having  performed  his  part,  as  that 
the  breach  of  it  will  avail  him  as  a  defence. 

The  note,  which  called  for  the  payment  of  a  definite  sum  of 
money  at  a  time  fixed  by  Fletcher  and  Lillie,  was,  by  the 
terms  of  this  oral  agreement,  to  be  paid  by  Fletcher  from  time 
to  time  "  until  said  note  was  paid  and  satisfied.^'  This  was 
a  variance  of  its  terms. 

After  setting  out  the  agreement,  the  substance  of  which  we 
have  given,  the  paragraph  avers  that  Fletcher,  "  under  and  by 
virtue  of  said  contract  and  agreement,  *  *  *  p^id  to  said 
plaintiff,  at  divers  times  before  said  note  became  due  and  be- 
fore this  suit  was  brought,  divers  sums  of  money,  in  all 
amounting  to  the  sum  of  $3,380.00,  that  being  more  than  the 
amount  due  on  said  note,  and  by  which  payments  said  note 
became  and  is  fully  paid  and  satisfied.^'     Treating  all  that  is 
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said  about  the  agreement  upon  which  Lillie  signed  the  note 
as  surplusage;  the  first  paragraph  can  be  held  good  as  a  plea 
of  payment. 

It  will  not  be  presumed,  however,  that  having  pleaded 
payment  in  the  first  paragraph,  it  was  intended  that  the  sec- 
ond paragraph  should  perform  the  same  office.  Indeed,  it  is 
plain  that  it  was  not  so  intended,  but  that  the  scope  and  tenor 
of  that  answer  is  to  set  up  the  contract  between  Lillie  and 
Trentman^  and  the  refusal  of  Trentman  to  perform  it,  as  a 
plea  of  &ilure  of  consideration. 

The  rule  laid  down  by  this  court  is,  that  the  sufficiency 
of  a  pleading  is  to  be  determined  from  the  general  scope  and 
tenor  of  its  averments.  It  is  not  competent,  even  if  that  was 
intended  by  the  pleader,  to  set  up  the  contract  by  way  of  con- 
fession and  avoidance,  and  at  the  same  time,  and  in  the  same 
paragraph,  rely  on  other  matter  to  make  a  good  plea  of  pay- 
ment. The  answer  must  be  one  thing  or  the  other,  and  having- 
in  the  first  paragraph  averred  payment,  it  could  not  have  been 
supposed  that  it  was  necessary  to  plead  payment  in  the  second. 
Kimble  v.  Christie,  55  Ind.  140 ;  Platter  v.  City  of  Seymour  j  86 
Ind.  323,  and  cases  there  cited.  Besides,  the  facts  stated  fall 
short  of  constituting  a  good  plea  of  payment  of  the  whole 
note.  Applying  this  rule  to  the  interpretation  of  the  second 
paragraph  of  answer,  it  must  be  held  that  the  demurrer  to  it 
should  have  been  sustained. 

The  case  seems  to  have  been  tried  upon  the  theory  that  the 
alleged  contract  between  Lillie  and  Trentman  was  an  im- 
portant factor  in  the  defence,  which*  as  we  have  already  con- 
cluded, was  an  erroneous  assumption.  As  a  matter  of  course, 
if  money  was  paid  by  Fletcher  to  Trentman  from  time  to 
time,  after  the  note  matured,  with  directions  to  apply  it  on 
the  note,  it  was  his  duty  so  to  apply  it,  and  if  he  received  it, 
and  failed  or  refused  to  so  apply  it,  the  law  would  make  the 
application,  irrespective  of  the  alleged  agreement  between 
Trentman  and  Lillie ;  and  for  the  reason  that  under  the  sec- 
ond paragraph  of  answer,  which  we  have  held  insufficient. 
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the  case  seems  to  have  been  tried  on  an  erroneous  theory,  we 
think  it  should  be  reversed  so  that  it  may  be  tried  in  accord- 
ance with  the  principles  here  indicated. 

As  to  Fletcher  we  see  no  error  in  the  record,  and  as  to  him 
the  judgment  is  affirmed;  as  to  Lillie  judgment  reversed. 

Filed  Jan.  20, 1885. 

On  Petition  for  a  Rehearing. 

Mitchell,  J. — The  appellee  has  presented  a  petition  for 
rehearing  which  is  supported  by  an  elaborate  argument.  That 
the  law  of  the  case  as  applicable  to  the  points  decided  in  the 
original  opinion  was  correctly  announced,  is  not  disputed,  but 
it  is  insisted  that  the  court  overlooked  one  of  the  points  made 
in  the  original  brief  by  counsel,  to  the  effect  that  the  com- 
plaint was  bad,  and  that,  therefore,  the  judgment  should  have 
been  affirmed,  on  the  ground  that  even  if  the  second  para- 
graph of  answer  was  bad,  it  was  good  enough  for  a  bad  com- 
plaint. 

It  is  said  that  suit  was  commenced  on  the  note  before  it 
was  due,  and  it  is  now  argued,  that  as  a  demurrer  was  filed  to 
the  complaint  below  and  overruled,  the  court  committed  an 
error,  and,  therefore,  this  court  should  have  carried  the  ap- 
pellee's demurrer  to  the  answer  back  to  the  complaint,  and 
affifmed  the  judgment.  The  ruling  of  the  court  below  on 
the  demurrer  to  the  complaint  was  right. 

The  record  entries  show  that  the  complaint  was  filed  in  the 
court  below  on  the  5th  day  of  February,  1875.  It  does  not 
appear  from  the  record  that  any  summons  was  issued.  On 
the  15th  of  February,  twelve  days  before  the  note  fell  due, 
the  defendants  appeared  and  submitted  to  a  rule  to  answer. 
On  the  17th  the  parties  appeared  and  answers  were  filed  by 
both  defendants,  and  on  the  5th  day  of  March  the  plain- 
tiff put  the  case  at  issue  by  filing  replies.  The  record  shows 
that  the  case  was  then  continued.  On  the  18th  day  of  Octo- 
ber, some  eight  months  after  the  note  fell  due,  the  plaintiff 
filed  an  amended  complaint,  with  a  copy  of  the  note  attached,. 
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which  Is  the  only  complaint  set  out  in  the  record,  and  in  this 
complaint  it  is  averred  that  the  note  is  due  and  remains  un- 
paid. To  this  amended  complaint  the  appellees  filed  a  de- 
murrer, which  was  overruled,  which  is  the  ruling  now  com- 
plained of  as  erroneous. 

In  the  consideration  of  the  demurrer  the  court  could  look 
to  the  complaint  and  the  demurrer,  and  nothing  else,  and  these 
papers  would  not  disclose  the  fact  that  the  suit  was  commenced 
before  the  note  fell  due. 

Upon  a  demurrer,  the  court  inspects  the  pleadings  before  it 
and  passes  upon- their  sufficiency  from  what  appears  upon  the 
face  of  the  papers  and  from  proper  exhibits  attached.  A  de- 
murrer is  allowed  only  where  the  defect  appears  upon  the  fiice 
of  the  complaint.  Douglass  v.  Blankenship,  50  Ind.  160. 

An  action  is  commenced  when  a  summons  is  placed  in  the 
hands  of  the  sheriff  for  service,  or  when  the  defendant  ap- 
pears in  some  way  recognized  by  the  law.  Charlesiown  School 
Tp.  V.  -Hay,  74  Ind.  127.  But  these  are  questions  of  fact 
which  can  not  be  determined  on  a  demurrer  to  the  complaint. 

In  the  case  of  Hust  v.  Conn,  12  Ind.  267,  this  court  said : 
'*  Whether  the  summons  was  or  was  not  prematurely  issued, 
does  not  appear  in  the  complaint,  and  the  statutory  rule  is, 
that  a  demurrer  reaches  such  defects  only,  as  appear  on  the 
face  of  the  pleading.'*  • 

If,  upon  looking  at  the  complaint  and  the  exhibits  attached, 
it  had  appeared  that  the  cause  of  action  was  not  then  ma- 
tured, the  contention  of  counsel  would  be  correct.  Such  is 
not  the  case  here.  When  the  demurrer  was  filed  in  the  court 
below,  the  cause  of  action  was  more  than  eight  months  past 
due,  and  if  the  defendants  desired  to  present  to  the  court  the 
feet  that  the  suit  was  prematurely  commenced,  it  should  have 
been  done  by  answer.  Counsel  rely  on  Seldonridge  v.  Con- 
nable,  32  Ind.  375.  We  do  not  think  that  case,  fairly  con- 
sidered, holds  anything  contrary  to  what  is  here  said. 

Petition  for  a  rehearing  overruled. 

Filed  March  11,  1885. 


jNOVEMBER  term,  1884.  113 


Clark  V.  YanCourt. 


No.  11,044. 

Clark  v.  VanCourt. 

Practice. — BiU  rf  Exceptions, — Master  Commissioner. — Where  exceptions  to 
the  report  of  a  master  commissioner  require,  on  appeal,  an  examina- 
tion of  the  evidence,  it  must  be  set  forth  in  a  bill  of  exceptions,  signed 
by  the  master. 

Ikpant. — Quardian  and  Ward, — Diaaffirma'net  of  Contract  with  Guardian, — 
Ratifieatum. — Beeeipt,^A.  ward  may,  after  he  becomes  of  age,  disaffirm  a 
contract  which  he  made,  while  an  infant,  with  his  guardian,  without 
restoring,  or  offering  to  restore,  the  property  which  he  purchased  and  r^ 
ceived  under  the  contract ;  but  where,  after  majority  and  without  fraud 
or  undue  influence,  such  ward  executes  to  his  guardian  a  receipt  for  the 
▼alue  of  the  property  received  by  him,  such  act  is  a  valid  ratification 
of  the  contract,  even  if  such  ward  was  ignorant  of  the  fact  that  he  had 
a  right  to  disaffirm.    Fetraw  v.  Wiseman^  40  Ind.  148,  disapproved. 

From  the  Tippecanoe  Circuit  Court. 

E.  A.  Greenlee  and  —  Parsons,  for  appellant. 

/.  A.  Stein  and  O.  W.  Collins,  for  appellee. 

CoLERiCK^  C. — ^The  appellant,  as  the  guardian  of  the  ap- 
pellee, presented  to  the  Tippecanoe  Circuit  Court,  at  its  No- 
Tember  term,  1882,  his  final  settlement  report,  which  was,  by 
the  court,  referred  for  examination,  as  to  its  correctness,  to  a 
master  commissioner,  who  was  ordered  "to  report  the  facts 
and  his  conclusions  of  law  thereon "  to  the  court.  After- 
wards the  appellee  filed  exceptions  to  the  guardian^s  report, 
and  they  were  also  referred  to  said  master  commissioner  un- 
der a  like  order.  At  the  February  term,  1883,  of  said  court, 
the  master  commissioner  made  his  report,  in  which  was  em- 
braced a  statement  of  the  facts  found  by  him  and  his  con- 
clusions of  law  thereon.  Exceptions  were  filed  by  the  ap- 
pellant to  the  second  and  fifth  specifications  of  the  facts  so 
found  by  the  master  commissioner,  and  to  his  conclusions  of 
law  upon  the  facts  set  forth  in  said  fifth  specification,  which 
exceptions  were  overruled  by  the  court,  and  the  following 
final  order  was  then  made  and  entered :  "And  the  court  aft«r 
Vol.  100.— 8 
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due  consideration  of  said  report "  (referring  to  the  report  of  the 
master  commissioner)  "  and  the  exceptions  thereto,  after  argu- 
ment of  counsel,  overrules  said  exceptions,  and  does  in  all 
things  approve,  ratify  and  confirm  said  report,  to  all  of  which 
said  guardian  excepts;  and  it  is  ordered  by  the  court  that 
said  guardian  do  amend  his  said  final  settlement  report  so 
that  the  same  may  conform  to  the  findings,  suggestions  and 
conclusions  of  law  of  said  master  commissioner,  and  so  as  to- 
show  a  final  balance  of  $162.24  in  favor  of  said  William 
YanCourt,  to  all  of  which  said  guardian  excepts." 

The  record  shows  that  time  was  given  to  the  appellant  ta 
prepare  and  file  a  bill  of  exceptions,  but  none  was  ever  filed. 
The  only  errors  assigned  relate  to  the  overruling  of  appel- 
lant's exceptions  to  the  report  of  the  master  commissioner. 

The  evidence  adduced  before  the  master  commissioner  is 
not  in  the  record,  and  hence  we  can  not,  in  its  absence,  con- 
sider or  determine  the  questions  presented  by  the  appellant's- 
first  exception  to  the  report  of  the  master  commissioner,  as 
their  consideration  necessarily  involves  an  examination  of 
the  evidence.  Where,  in  a  case  like  this,  exceptions  to  a  re- 
port require,  on  appeal,  an  examination  of  the  evidence,  it 
must  be  set  forth  in  a  bill  of  exceptions,  signed  by  the  mas- 
ter commissioner.  Hauser  v.  Roihy  37  Ind.  89 ;  Board,  etc., 
V.  Huston,  12  Ind.  276;  Lee  v.  State,  exrel,  88  Ind.  256; 
Ounningham  v.  Cunningham,  94  Ind.  657. 

The  only  question  properly  before  us  for  consideration  is,. 
Did  the  master  commissioner  err  in  his  conclusions  of  law, 
which  were  adopted  by  the  court,  upon  the  facts  found  and 
set  forth  in  the  fifth  specification  of  the  special  finding  of 
facts?   Which  facts,  so  found,  were  as  follows : 

"  Said  master  finds  that  voucher  No.  6,  which  purports  ta 
have  been  given  for  necessaries  furnished  said  ward  by  his 
guardian,  was  in  fact  given  for  the  price  of  a  certain  mare  sold 
to  said  ward  by  his  said  guardian  during  the  minority  of  said 
ward ;  that  the  said  ward  had  no  necessary  need  of  a  horse  ; 
that  the  said  mare  was,  at  the  time  she  was  so  sold  to  said  ward. 
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of  the  probable  value  of  $100;  that  so  soon  as  the  guardian 
knew  his  said  ward  had  been  awarded  a  pension,  which  was 
in  the  fell  of  1881,  he  procured  said  ward  to  execute  a  re- 
ceipt in  the  sum  of  $100,  purporting  to  be  for  '  necessaries,' 
but  in  reality  being  for  the  price  of  said  mare ;  that  said 
ward  sold  said  mare  to  one  Charles  Stoddard,  November 
25th,  1881,  for  $50  in  cash,  one  old  watch  (the  proof  show- 
ing it  to  be  worth  from  $10  to  $50),  and  a  trunk,  probably- 
worth  $6 ;  that  said  Stoddard  afterwards  sold  said  mare  for 
$116;  that  four  days  after  said  ward  came  of  full  age  said 
guardian  took  his  said  ward  to  the  office  of  his  said  attorney, 
where  a  new  receipt  was  executed  by  said  ward,  the  one  now 
excepted  to,  and  the  first  one  was  destroyed ;  that  said  guar- 
dian knew  that  said  ward  could  disaffirm  the  said  sale,  but 
the  said  ward  did  not,  at  the  time  he  signed  said  last  receipt, 
know  he  could  disaffirm  said  sale ;  that  said  ward  has  not 
tendered  to  said  guardian  either  the  said  $50,  or  the  said 
watch,  or  the  said  trunk,  but  still  holds  in  his  possession  the 
said  watch  and  the  said  trunk,  and  he  has  claimed  his  right 
to  disaffirm  said  sale  at  the  time  o£  filing  his  said  exceptions, 
but  he  says  to  your  master  that  he  is  now  willing  to  allow 
his  guardian  a  credit  equal  to  the  amount  of  cash  he  re- 
ceived, to  wit,  $50." 

The  conclusions  of  law  reached  and  declared  by  the  master 
commissioner  upon  the  facts  above  set  forth  were  :  '^  That 
said  ward  can  disaffirm,  and  has  elected  so  to  do,  the  sale  of 
said  mare,  without  the  tendering  to  said  guardian  of  the  cash 
received,  or  the  watch  and  trunk  received,  from  said  Stoddard, 
which  watch  and  trunk  are  now  in  the  possession  of  said  ward, 
and  that  the  execution  of  the  receipt  after  the  said  ward  be- 
came of  age,  not  knowing  at  the  time  that  he  could  disaffirm 
said  sale,  was  not  a  ratification  thereof." 

The  law,  as  settled  in  this  State,  fully  sustains  the  conclu- 
sion that  was  reached  by  the  master  comtnissioner,  as  to  the 
privilege  or  right  which  the  appellee  possessed  to  disaffirm 
the  contract  which  he  made  while  an  infant,  without  restor- 


116  SUPREME  COURT  OF  INDIANA, 

Clark  V.  VanCourt. 

ing,  or  offering  to  restore,  the  property  which  he  purchased 
and  received  from  the  appellant  under  the  contract. 

A  contract  made  by  an  infant,  although  executed,  is,  as  to 
him  voidable — Fetrow  v.  WiaemaUy  40  Ind.  148— and  it  may 
be  avoided  by  him  at  any  time  during  his  minority,  or  on  his 
arrival  at  full  age — Indianapolis  Chair  M^f^g  Go.  v.  Wilcox^ 
59  Ind.  429 — ^without  returning,  or  offering  to  return,  to  the 
other  party,  the  property  which  was  obtained  from  him  under 
the  contract.  (Jarpenter  v.  Carpenter,  45  Ind.  142 ;  Towell 
v.  Penoe,  47  Ind.  304;  White  v.  Branch,  51  Ind.  210;  DiU 
V.  Bowen,  64  Ind.  204.  But  we  are  clearly  of  the  opinion 
that  the  master  commissioner  erred  in  his  conclusion  of  law, 
upon  the  fects  found,  that  the  execution  of  the  new  receipt  by 
the  appellee,  after  he  became  of  age,  was  not,  for  the  reason 
stated,  a  legal  ratification  by  him  of  the  contract  which  he 
made  when  an  infant.  There  was  no  fact  found  showing,  or 
tending  to  show,  that  any  fraud,  undue  influence,  or  un&ir 
means  of  any  kind  was  resorted  to  or  practiced  by  the  appel- 
lant, or  any  other  person,  to  persuade  the  appellee  to  ratify 
the  contract;  nor  was  there  any  fact  found  showing,  or  tend- 
ing to  show,  that  the  ignorance  of  the  appellee  as  to  his  legal 
right  to  disaffirm  the  contract,  or  withhold  his  ratification 
thereof,  was  induced  by  the  appellant,  or  any  other  person. 
And  yet,  in  the  absence  of  such  &cts,  and  in  the  presence  of 
the  &cts  that  were  found  showing  that  the  contract  so  ratified 
was  founded  upon  an  adequate  consideration,  and  was  one 
that  ordinary  honesty  required  the  ratification  of,  the  master 
commissioner  held  that  the  appellee  was  not  bound  by  his  act 
ratifying  the  same,  merely  because  he  did  not  know  that  he 
had  the  legal  right  to  disaffirm  it. 

It  is  true  that  a  conflict  exists  in  the  authorities  upon  this 
question,  and  that  some  of  the  earlier  cases  probably  sustain 
the  master  commissioner  in  his  conclusion,  but  it  is  not  sup- 
ported by  the  more  xecent  and  better  considered  ones.  The 
law  on  this  subject  is,  in  our  opinion,  correctly  stated  in 
Wharton  on  Contracts,  section  57,  where  it  is  said :     "  Sup- 
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poemg  that  there  be  no  fraud  on  the  part  of  the  other  con- 
tracting party,  it  is  not  necessary  to  the  validity  of  an  affirm- 
ance, that  the  person  making  it  should  be  aware  of  its  legal 
effects.  He  may  have  as  little  knowledge  of  these  e£Eects  the 
day  after  as  he  had  the  day  before  he  comes  of  age.  But  the 
line  drawn  by  the  law  is  necessarily  arbitrary;  and, as  soon  as 
he  becomes  of  age,  a  knowledge  of  the  legal  character  of  his 
acts  is  imputed  to  him.  It  is  true  that  there  have  been  inti- 
mations that  a  ratification  will  not  be  recognized  by  the  courts 
unless  made  with  a  knowledge  of  the  consequences.  If  by 
this  is  meant  that  loose  talk  by  a  person  just  coming  of  age, 
or  concessions  induced  by  misstatements  or  suppressions  of 
the  other  side,  will  not  be  regarded  as  ratification,  the  con- 
clusion may  be  accepted  as  true.  But  to  say  that  a  knowledge 
of  the  legal  consequences  of  a  ratification  is  necessary  to  val- 
idate a  ratification,  not  only  interposes  a  condition  it  would  be 
difficult  to  establish,  and  which  would  often  be  made  depend- 
ent upon  the  testimony  of  the  party  himself  long  afterwards 
when  his  views  may  have  changed,  but  would  invalidate  all 
ratifications,  since  there  is  no  ratification  all  of  whose  legal 
consequences  can  be  foreseen.  Hence  the  better  opinion  is  that 
a  ratification,  made  by  a  person  of  sound  mind,  on  arriving  at 
his  majority,  will  be  held  valid,  if  untainted  with  fraud  or  un- 
due influenqe,  though  the  party  making  it  was  not  at  the  time 
aware  that  it  bound  him  in  law.  If,  however,  the  ignorance  of 
the  party  ratifying  be  in  any  way  induced  by  the  other  side, 
then  the  ratification  will  not  be  regarded  as  operative.^'  See, 
to  same  effect.  Mete.  Con.  59;  Tafi  v.  Sergeant,  18  Barb. 
320;  Ring  v.  Jamison,  66  Mo.  424;  Morse  v.  Wheeler,  4  Al- 
len, 570;  Stevens  v.  Lynch,  12  East,  38  ;  Anderson  v.  Soward, 
40  Ohio  St.  325.  In  Morse  v.  Wheeler,  supra,  the  cases  sus- 
taining the  view  expressed  by  the  master  commissioner  in 
this  case  were  ably  reviewed,  and  shown  to  rest  alone  for  their 
support  on  the  mere  obiter  dictum  of  Lord  Alvanley  in  the 
case  of  Harmer  v.  Killing,  5  Esp.  R.  102. 

In  all  the  cases  where  the  doctrine  contended  for  by  the 
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appellee  has  found  sanction,  the  contracts  in  controversy  were 
executory  and  not  execiUed  ones,  and  in  all  the  text-books  where 
the  doctrine  has  been  referred  to,  it  has  been  with  reference 
to  executory  contracts  only.  Although  no  sufficient  reason  oc- 
curs to  us  why  the  doctrine,  if  correct,  should  not  be  applied 
to  executed  as  well  as  to  executory  contracts,  yet  we  have  been 
unable  to  find  a  single  case  in  the  reports  where  it  has  ever 
been  so  applied.  The  only  case  which  we  have  been  able  to 
discover  in  the  reports  of  this  court,  in  which  such  doctrine 
has  been  even  referred  to,  is  that  of  Fetrow  v.  Wiseman^  40 
Ind.  148.  A  careful  examination  of  that  case  will  show  that 
the  question  presented  in  this  case  was  not  involved  therein, 
and  hence  could  not  have  been,  and  was  not  then,  decided  by 
this  court.  All  that  was  said  in  that  case  upon  the  question, 
now  properly  before  us,  by  Buskirk,  J.,  who  prepared  the 
opinion,  was  obiter  dictum,  and  so  far  as  it  seemingly  con- 
flicts with  the  views  now  expressed  by  us,  is  disapproved. 
We  have  examined  the  cases  of  Conaway  v.  Shelton,  3  Ind. 
334,  and  ConUin  v.  Ogbom,  7  Ind.  553,  which  are  cited  by 
Buskirk,  J.,  in  Fetrow  v.  Wiseman,  supra,  and  find  that  the 
question  involved  in  this  case  was  not  even  adverted  to  in 
those  cases,  much  less  discussed  or  decided. 

It  follows,  from  what  we  have  said,  that,  in  our  opinion,  the 
master  commissioner  erred  in  his  conclusion  of  law  that  the 
contract  of  the  appellee  was  not,  for  the  reason  stated,  legally 
ratified  by  him,  and  for  the  error  of  the  court  in  overruling 
the  appellant's  exception  thereto  the  judgment  of  the  court 
below  ought  to  be  reversed. 

It  appears  in  the  record  that  upon  the  suggestion  of  the 
master  commissioner,  based  upon  his  special  finding  of  the 
facts  and  conclusions  of  law,  the  court  ordered  the  appellant 
to  amend  his  final  settlement  report  by  striking  therefrom 
the  credit  of  $100  claimed  by  him  and  evidenced  by  the  re- 
ceipt that  had  been  executed  to  him  by  the  appellee  at  the 
time  of  the  ratification  of  the  contract  herein  referred  to,  and, 
in  the  language  of  the  master  commissioner,  "  take  a  credit 
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in  place  thereof  of  $50,  as  herein  shown  to  be  authorized  by  the 
ward."  We  think,  for  the  reason  stated  by  us,  that  the  ap- 
pellant was  entitled  to  the  credit  of  $100,  claimed  by  him. 

Peb  Curiam. — ^The  judgment  or  order  of  the  court  below 
is  reversed,  at  the  costs,  in  this  court,  of  the  appellee,  and 
the  cause  is  remanded  with  instructions, to  the  court  to  allow 
the  appellant  an  additional  credit  of  $50  on  the  balance  in 
his  hands,  as  such  guardian,  as  found  and  determined  by  the 
court  below. 
Filed  Sept.  27,  1884. 
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Cartwright  v.  Yaw. 

Real  Ectate,  AcnoK  to  Recover. — AsdgnmerU  af  Chosein  Action.— Parties, 
— The  statute  which  requires  the  assignor  of  a  chose  in  action,  without 
endorsement,  to  be  made  a  party  to  answer  as  to  the  transfer  and  his  in- 
terest therein,  does  not  apply  to  actions  for  the  possession  of  real  estate 
and  damages  for  its  detention. 

Same. — Heading. — Oron  (JomplainL —  Demurrer. —  Trespass. — A  cross  com- 
plaint is  not  bad  on  demurrer  for  charging  a  trespass  sounding  in  tort^ 
where  each  party,  the  plaintiff  in  his  complaint  and  the  defendant  in  his 
cross  complaint,  charges  the  other  with  wrongful  acts  in  taking  posses- 
sion of  the  same  real  estate,  and  each  sues  for  possession  of  the  same 
real  estate  and  damages  for  its  detention. 

Supreme  Coubt. — Praetioe, — Bill  of  Exceptions. — Sufficiency  of  EmdcTiee. — Ih- 
slructions. — Where  the  bill  of  exceptions  in  the  record  does  not  show  that 
it  contains  all  the  evidence,  the  Supreme  Court  can  not  decide  as  to  its 
sufficiency,  nor  consider  the  instructions  asked  or  given,  unless  the  in- 
structions given  are  such  as  would  be  erroneous  under  any  supposable 
state  of  the  evidence. 

From  the  Allen  Circuit  Court. 

J.  Q.  StraUon  and  /.  Stratton,  for  appellant. 

L.  if.  Ninde,  for  appellee. 

Franklin,  C. — Appellant  commenced  this  action  against 
appellee  to  recover  possession  of  certain  real  estate. 
Appellee  filed  an  answer  in  denial^  a  counter-claim  and 
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cross  complaint,  setting  up  a  parol  lease  for  one  year  to  the 
premises,  averring  an  eviction  by  the  plaintiff,  and  praying' 
for  possession  and  damages  for  detention. 

Demurrers  to  the  counter-claim  and  cross  complaint  were 
overruled.  There  was  a  trial  by  jury,  a  verdict  returned^ 
motions  for  a  new  trial  and  in  arrest  of  judgment,  made  by 
the  plaintiff,  were  overruled,  and  judgment  was  rendered  for 
the  defendant. 

The  errors  assigned  are,  overruling  appellant's  motion  to 
strike  out  the  counter-claim  and  cross  complaint,  overruling- 
the  demurrers  to  the  counter-claim  and  cross  complaint,  and 
overruling  appellant's  motions  for  a  new  trial  and  in  arrest 
of  judgment. 

The  first  and  last  specifications  are  not  referred  to  in  ^p* 
pellant's  brief,  and  are  therefore  considered  as  waived. 

The  first  objection  to  the  counter-claim  and  cross  com* 
plaint  is,  that  they  show  that  the  lease  therein  named  waa 
made  with  defendant  and  one  Mills,  and  although  they  aver 
that  Mills  had  transferred  all  his  interest  in  the  lease  to  de- 
fendant, Yaw,  still  he  should  have  been  made  a  defendant  to 
the  counter-claim  and  cross  complaint,  to  answer  as  to  the 
transfer  and  his  interest  in  the  subject-matter. 

The  statute  which  requires  the  assignor  of  a  chose  in  ac- 
tion,  without  endorsement,  to  be  made  a  party  to  answer  as. 
to  the  transfer  and  his  interest  therein,  does  not  apply  to  ac- 
tions for  the  possession  of  real  estate,  and  damages  for  the 
detention  thereof.  Mills  was  out  of  possession  and  was  not 
asserting  any  claim  to  or  interest  in  the  land.  The  plaintiff 
did  not  make  him  a  defendant  in  his  complaint;  and  when 
defendant,  in  his  counter-claim  and  cross  complaint,  showed 
that  Mills  had  transferred  all  his  interest  in  the  lease  to  the 
defendant,  there  wajs  no  necessity  for  making  Mills  a  defend- 
ant to  the  cross  complaint. 

A  further  objection  to  the  counter-claim  and  cross  com- 
plaint is,  that  they  charge  a  trespass  sounding  in  tort,  and 
that  is  not  admissible  in  an  action  for  the  possession  of  real 


NOVEMBER  TERM,  1884.  121 

McCasland  v,  Kimberliii. 

estate.  Although  the  lease  was  joint,  the  cross  action  was 
not  upon  the  lease,  but  for  possession  of  the  land.  They  do  not 
charge  a  tort  any  more  than  the  complaint  does.  The  plain- 
tiff and  the  defendant  each  charge  the  other  with  wrongful 
acts,  but  in  the'  action  and  cross  action  each  sues  the  other 
for  possession  of  the  same  real  estate,  and  damages  for  its 
detention.  There  was  no  error  in  overruling  the  demurrers 
to  the  counter-claim  and  cross  complaint. 

Under  the  motion  for  a  new  trial  appellant  only  discusses 
the  sufficiency  of  the  evidence,  and  the  instructions  of  the 
court  to  the  jury. 

The  record  contains  a  bill  of  exceptions  purporting  to  in- 
clude some  evidence,  but  it  nowhere  shows  that  it  embraces 
all  the  evidence  given  upon  the  trial  of  the  cause.  Without 
ail  the  evidence,  we  can  not  decide  as  to  its  sufficiency.  And 
without  the  evidence,  we  can  not  consider  the  instructions 
asked  or  given,  unless  the  instructions  given  are  such  as 
would  be  erroneous  under  any  supposable  state  of  the  evi- 
dence, and  none  such  have  been  pointed  out.  There  is  no 
question  properly  presented  to  us  under  the  motion  for  a 
new  trial.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

Filed  Jan.  23, 1885. 
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Maliciodb  Peosbcution. — Truinurtion, — McUioe. — Probable  Cbuae.— In  an  ac- 
tion for  malicious  prosecution,  an  instruction  informing  the  jury  that 
malice  may  be  inferred  from  the  want  of  probable  cause,  but  that  the 
want  of  probable  cause  can  not  be  inferred  from  malice,  is  right. 

Same. — EMenee. — Witness. — Impeaehmenty  Credibility  After, — In  such  case^ 
if  the  defendant  testifies  as  a  witness,  and  impeaching  testimony,  regard- 
ing his  reputation  for  truth  and  yeracity,  has  been  offered  against  him. 
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it  is  not  erroneous  for  the  court  to  instruct  the  jury  that  they  are  to  de- 
termine his  credibility  under  all  the  facts  and  circumstances  as  proved, 
and  that  if  he  "  gave  a  fair,  candid  and  honest  statement "  of  the  whole 
transaction  in  controversy,  they  should  not  dbregard  his  testimony.' 

From  the  Sullivan  Circuit  Court. 

J.  O.  Briggs,  O.  E,  Barrett,  J,  T.  Hays  and  H.  J.  Hays, 
for  appellant. 

W.  S.  Maple,  J.  8.  Bays,  J.  J.  Beasley  and  A.  B.  Williams, 
for  appellee. 

Best,  C. — ^The  appellant  brought  this  action  for  an  alleged 
malicious  prosecution.  Issue,  trial,  verdict  and  judgment  for 
the  appellee.  A  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  the  evidence,  and  that  the  court 
erred  in  charging  the  jury,  was  overruled,  and  this  ruling  is 
assigned  as  error. 

The  evidence  is  in  the  record,  and  we  conclude  from  an  ex- 
amination of  it  that  the  verdict  is  fully  supported  by  it.  We 
can  not,  therefore,  disturb  the  judgment  upon  such  ground. 

No  substantial  objection  is  urged  to  the  sixth,  seventh  and 
eighth  instructions.  These  define  probable  cause,  and  are 
substantially  such  as  were  approved  in  Lacy  v.  Mitchell,  23 
Ind.  67,  Hays  v.  Blizzard,  30  Ind.  457,  and  Richter  v.  Koster, 
45  Ind.  440. 

The  ninth  instruction  informs  the  jury  that  malice  may  be 
inferred  from  the  want  of  probable  cause,  but  the  want  of 
probable  cause  can  not  be  inferred  from  malice.  This  was  right. 
Oliver  V.  PaU,  43  Ind.  132;  Benson  v.  Bacon,  99  Ind.  156. 

The  tenth  instruction  does  not  inform  the  jury  that  the  fact 
that  an  indictment  was  found  against  the  appellant  was  con- 
clusive evidence  of  probable  cause,  and  it  is,  therefore,  not 
in  fact  subject  to  such  objection. 

The  first,  second  and  third  instructions,  given  at  the  instance 
of  the  appellee,  are  questioned.  No  specific  objection  is  made 
to  either  of  them,  and  an  examination  of  them  leads  us  to 
the  conclusion  that  none  exists. 

The  fourth  instruction  asked  by  the  appellee  informed  the 
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jury  that  while  the  law  permitted  the  impeachment  of  a  wit- 
ness by  proof  that  his  reputation  for  truth  and  veracity  was 
had,  they  were  to  determine  his  credibility  under  all  the 
fiu^ts  and  circumstances  as  proved  upon  the  trial,  and  that  if 
the  appellee,  who  testified  as  a  witness,  and  against  whom  such 
impeaching  testimony  had  been  offered,  ^^  gave  a  &ir,  candid 
and  honest  statement  of  the  facts  and  circumstances  surround- 
ing the  whole  transaction  in  controversy,  then  they  should  not 
disregaiti  his  testimony." 

This  instruction  was  not  erroneous.  If  the  jury  believed 
the  witness  notwithstanding  his  attempted  impeachment,  it 
was  their  duty  to  consider  his  testimony.  Smith  v.  GrimeSy 
43  Iowa,  356. 

This  disposes  of  all  the  questions  in  the  record,  and  as  the 
judgment  is  not  erroneous,  it  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
^rmed,  at  the  appellant's  costs. 

FUed  Jan.  28, 1885. 


No.  11,965. 
Clauser  v,  Jones.  'wo^i2si 

Pleabino. — Argumentative  Denial. — Demurrer. — A  pleading  which  contains  |ioo  ijal 
an  argamentative  denial  of  material  allegations  in  the  pleading  to  which  IHLJ^I 
it  responds,  is  good  on  demurrer.  llOO   ^ 

^ATEROOlTRSE. — Obstruction  of. — License. — ConsidercUion. — A  rgumentcUive  De- 
waL— 'Demurrer. — Complaint,  alleging  that  plaintiff  and  defendant  were 
owners  of  adjoining  lands  through  which  flowed  a  natural  watercourse ; 
that  plaintiff,  with  the  knowledge  of  defendant,  expended  $1,000  in  tile 
drains  leading  into  such  watercourse  on  plaintiff's  land  ;  that  defendant 
unlawfally  filled  up  and  obstructed  said  watercourse,  whereby  plaintiff's 
land  was  irreparably  damaged,  etc.  Answer,  that  the  obstruction  com- 
plained of  was  not  of  a  natural  watercourse,  but  of  an  artificial  outlet 
to  ponds  of  water,  made  by  plaintiff  with  license  of  defendant,  which 
license  was  granted  without  consideration,  and  was  afterwards  revoked, 
and  the  outlet  filled  up,  and  that  defendant  did  not  obstruct  the  natural 
outlet  of  said  ponds. 
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Hddf  that  the  complaint  was  sufficient  on  demurrer. 

Heldf  also,  that  the  answer  averred  facts  constituting  an  ai^^^mentative  de- 
nial, and  was  good  on  demurrer. 

Same. — Eatoppd. — In  such  case,  if  any  act  was  done,  or  money  expended, 
on  the  faith  of  such  license,  the  effect  of  which  would  be  to  prevent  the 
revocation  thereof,  it  should  be  pleaded. 

From  the  Clinton  Circuit  Court. 

0.  E.  Brumbaugh,  J.  W.  Merritt  and  J.  V.  Kent,  for  ap- 
pellant. ^ 
W.  jB.  Moore  and  F.  F.  Moore,  for  appellee. 

BiCKNELL,  C.  C. — The  complaint  filed  by  the  appellant 
alleges  that  the  parties  are  owners  of  adjoining  lands;  that 
there  is  a  natural  watercourse  through  said  lands,  ending  in 
Middle  Fork  creek;  that  the  plaintiff  and  defendant,  for 
fifteen  years  past,  have  removed  obstructions  from,  and  have 
deepened  and  straightened  the  channel  of  said  watercourse^ 
and  that  the  plaintiff  has  so  continuously  kept  and  main- 
tained  the  same  upon  his  land  up  to  the  present  time ;  that 
he  made  valuable  tile  drains  from  all  directions  through  his> 
land,  and  expended  $1,000  therefor,  of  which  defendant  had 
full  knowledge,  all  of  which  emptied  into  said  watercourse, 
and  were  necessary  to  render  his  land  tillable,  and  ac- 
complished that  purpose;  that  in  September,  1883,  the  de- 
fendant unlawfully  obstructed  said  watercourse  by  filling  it 
up  with  earth  and  stone  and  logs  and  brush ;  that  said  ob- 
struction extended  on  the  defendant's  land  for  twenty  rods 
from  the  line  of  the  plaintiff's  land  toward  said  Middle  Fork 
creek,  and  has  been  continued  by  said  defendant  ever  since, 
whereby  the  drainage  of  said  watercourse  has  been  entirely 
destroyed,  and  plaintiff's  tile  drains  rendered  useless,  so  that 
sixty  acres  of  the  plaintiff's  land  have  been  made  useless  and 
untillable  by  standing  water,  and  the  plaintiff's  entire  farm 
irreparably  damaged,  and  a  large  quantity  of  corn  in  his 
fields  destroyed.  The  complaint  claims  $2,000  damages  and 
all  proper  relief. 

The  defendant  answered  in  three  paragraphs,  to  wit: 
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1.  A  general  denial. 

2.  That  there  are  ponds  on  the  plaintiff  ^s  land^  having  a 
natural  outlet  through  the  defendant's  land ;  that  the  plain- 
tiff, by  license  from  the  defendant,  cut  an  artificial  outlet  for 
said  ponds  through  the  defendant's  land^  and  also  from  time 
to  time  entered  upon  defendant's  land  and  cleared  out  said 
channel  for  his  own  benefit;  that  these  licenses  were  granted 
without  any  consideration,  and  in  1883  were  revoked  by  the 
defendant,  and  said  artificial  channel  was  filled  up  by  defend- 
ant, which  is  the  injury  complained  of. 

3.  That  there  are  ponds  on  the  plaintiff's  land,  having  a 
natural  outlet  through  the  defendant's  land ;  that  the  plain- 
tiff, by  license  from  the  defendant,  cut  an  artificial  outlet  for 
said  ponds  through  the  defendant's  land,  different  from  and 
deeper  than  said  natural  outlet,  and  let  the  water  from  said 
ponds  flow  through  said  outlet  over  the  defendant's  land; 
that  said  license  was  without  consideration ;  that  afterwards 
the  plaintiff  cut  said  outlet  to  such  a  depth  that  the  flow  of 
the  water  from  said  ponds  greatly  damaged  the  defendant's 
land ;  that  the  defendant  notified  the  plaintiff  that  he  would 
revoke  said  license,  whereupon  it  was  agreed  between  the 
parties  that  the  plaintiff  should,  at  his  own  expense,  ascer- 
tain a  certain  line  between  the  lands  of  the  parties,  and  set 
and  establish  certain  comer  stones,  and  that  in  consideration 
thereof  the  defendant  would  not  revoke  said  license ;  that 
the  plaintiff  wholly  refused  to  perform  any  part  of  his  said 
contract,  and  thereupon  the  defendant  revoked  said  license 
and  filled  up  said  artificial  outlet,  which  is  the  injury  com- 
plained of,  and  that  in  so  doing  the  defendant  did  not  ob- 
struct the  said  natural  outlet  of  said  ponds. 

The  plaintiff  filed  a  separate  demurrer  to  each  of  the  sec- 
ond and  third  paragraphs  of  said  answer.  These  demurrers 
were  overruled  by  the  court;  the  plaintiff  made  no  reply,  and 
judgment  was  rendered  for  the  defendant  upon  the  demurrers. 
The  plaintiff  tppealed.  There  was  no  error  in  overruling  the 
demurrers. 
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The  complaint  alleged  the  obstruction  of  a  natural  water- 
course. The  allegations  of  each  of  the  paragraphs  of  answer 
are  that  there  was  no  such  obstruction ;  they  are,  in  part,  sub- 
stantially, argumentative  denials  of  the  complaint,  and  such 
part  could  have  been  given  in  evidence  under  the  general  de- 
nial. To  allege  that  there  was  no  obstruction  of  a  natural 
watercourse,  and  that  the  only  obstruction  was  that  of  an  ar- 
tificial outlet  of  a  pond,  which  outlet  was  constructed  under 
a  license  granted  without  consideration  and  afterwards  re- 
voked, is  to  deny  argumentatively  the  cause  of  action  stated 
in  the  complaint.  The  following  language  of  this  court,  in 
Loeb  V.  Weisj  64  Ind.  285,  is  in  point :  "  The  paragraph  of 
answer  contains  facts  constituting  a  defence  to  the  action ;  and^ 
while  the  party  might  have  been  permitted  to  give  them  in 
evidence  under  the  general  denial,  which  was  pleaded,  yet  he 
had  a  right  to  plead  the  fects  specially,  and,  having  done  so^ 
it  was  not  error  in  the  court  below  to  overrule  a  demurrer  to 
such  special  paragraph.     Such  is  the  settled  law  of  this  State." 

So,  in  Stoddard  v.  Johnson,  75  Ind.  20,  this  court  said : 
''An  argumentative  denial,  deduced  from  facts  well  pleaded,  is 
equivalent  to  a  special  denial  of  the  inconsistent  averments 
of  the  complaint,  and  will  be  good  on  demurrer,  if  it  goes  far 
enough," 

A  pleading  which  contains  an  argumentative  denial  of  ma- 
terial allegations  in  the  pleading  to  which  it  responds  is  good 
on  demurrer.  Judah  v.  Trustees  of  Vincennes  University,  23 
Ind.  272;  Bums  v.  Stanley,  72  Ind.  350;  State,  e»  rel.,  v. 
Wylie,  86  Ind.  396 ;  BarJcley  v.  Mahon,  95  Ind.  101. 

The  demurrers  in  the  present  case  admit  that  there  was  no 
obstruction  of  a  natural  watercourse,  and  that  the  obstruction 
complained  of  was  of  an  artificial  outlet,  made  by  license, 
which  license  was  granted  without  consideration,  and  was  after- 
wards revoked.  If  there  was  any  act  done  or  money  expended 
on  the  faith  of  the  license,  the  effect  of  which  would  be  to 
prevent  the  revocation  of  such  a  license  to  malce  an  artificial 
outlet,  it  ought  to  be  shown  by  some  appropriate  pleading. 
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Bfiehanan  v.  Logansport,  etc.,  R.  W.  Cb.,  71  Ind.  265.  The 
allegation  in  the  complaint  in  reference  to  a  natural  water- 
conrse,  that  the  plaintiff,  with  the  knowledge  of  defendant, 
expended  f  1,000  in  tile  drains  leading  from  all  directions  into 
such  watercourse  on  the  plaintiff's  own  land,  does  not  show 
that  the  defendant  is  estopped  from  revoking  a  parol  license 
granted  without  consideration,  for  the  building  of  such  an 
artificial  outlet  for  a  pond  as  is  described  in  the  answer.  If 
the  complaint  had  averred  a  license,  and  expenses  incurred  on 
the  feith  of  the  license,  a  different  matter  would  be  presented, 
although  even  in  that  case  it  would  be  questionable  whether 
a  license  to  improve  a  watercourse  would  authorize  the  licensee 
to  increase  the  flow  of  water  by  leading  into  it  drains  from  all 
directions. 

The  judgment  ought  to  be  affirmed. 

Peb  Curiam. — It  is  therefore  ordered,  on  the  foregoing^ 
opinion,  that  thp  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 

Filed  Jan.  22, 1885.    Petition  for  a  rehearing  overruled  March  14, 1885- 


No.  10,984. 

McLean,  Administratob,  t;.  The  Equitable  Life  As- 
surance Society  of  the  United  States. 

Life  Insurance. — Procuring  Settlement  of  Qaim  by  Fraudulent  Bepregentor 
turns, — Agent, — ExeciUor, — Where  a  life  insurance  company,  by  its  au- 
thorized agent,  falsely  and  fraudulently  represents  to  the  assu red's 
executor,  whose  mental  faculties  are  at  the  time  impaired  by  age,  finan^ 
cial  disasters  and  domestic  affliction,  that  sufficient  evidence  has  been 
discovered  to  avoid  the  policy,  and  that  such  company  will  contest  and 
defeat  its  collection,  and  thereby  procures  a  settlement  of  the  claim  and 
the  surrender  of  the  policy,  by  paying  an  amount  grossly  unjust  to  the 
estate  of  the  assured,  such  settlement  may  be  set  aside  and  the  balance 
due  on  the  policy  recovered. 

Same. — Potyment  before  Due. — Consideration. — The  fact  that  the  issurance 
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company  paid  such  money  to  the  executor  a  few  days  before  he  could 
have  legally  demanded  and  enforced  its  paynjent,  is  immaterial,  where 
it  does  not  appear  that  such  payment  constituted  any  part  of  the  con- 
sideration for  the  settlement. 

Same. — Pleading,—  CompUnnL — Exhibit. — A  paragraph  of  complaint,  foun- 
ded on  a  policy  of  insurance,  which  fails  to  make  the  policy  or  a  copy 
thereof  a  part  of  the  pleading,  or  to  show  a  sufficient  excuse  for  not 
doing  so,  is  bad. 

Same.— i)«mttrr«r  to  Eviderice. — ApjdicaUon  of  Evidence, — Harmless  Error, — 
But  where  there  is  a  demurrer  to  evidence  which  fully  sustains  another 
paragraph,  which  is  sufficient,  it  is  the  duty  of  the  court  to  apply  the 
evidence  to  such  paragraph  and  render  judgment  thereon ;  and,  in  such 
case,  overruling  a  demurrer  to  the  bad  paragraph  is  a  harmless  error. 

Demurreb  to  Evidence. — liffect  of, — A  demurrer  to  evidence  concedes 
the  truth  of  all  the  facts  which  the  evidence  demurred  to  tends  to  prove, 
and  all  such  inferences  as  can  reasonably  be  drawn  therefrom,  and  if 
there  is  evidence  favorable  to  the  party  demurring,  the  court  can  not 
consider  it  when  it  is  in  conflict  with  that  against  him. 

Same. —  Wavxr, — Such  demurrer  waives  objection  to  the  admissibility  of 
the  evidence  to  which  it  is  directed,  and  excludes  from  consideration 
that  offered  by  the  party  demurring. 

SxME.—Objeeticns  to  Pleadings, — Such  demurrer  can  \iot  be  sustained  be- 
cause of  any  defect  in  the  pleadings,  but  it  does  not  waive  objections 
thereto. 

Same. — If,  from  the  evidence,  a  jury  might  infer  that  the  plaintiff's  ac- 
tion should  be  sustained,  the  defendant's  demurrer  should  be  overruled 
and  the  plaintiff  have  judgment. 

Practice. — Motion  to  Strike  Ou/.— Overruling  a  motion  to  strike  out  parts 
of  a  pleading,  even  if  erroneous,  is  not  an  available  error. 

From  the  Vigo  Circuit  Court. 

W.  E.  McLean,  C.  F.  McNvU,  J.  G.  McNutt,  K  O.  Buff 
and  J,  T.  Pierce,  for  appellant. 

J.  M.  Allen,  W.  Mack,  H.  C.  Nevitt,  S.  C.  Dams  and  S.  B. 
Davis,  for  appellee. 

CoLERiCK,  C. — ^This  action  was  originally  brought  by- 
Lucius  Ryce,  as  executor  of  the  last  will  of  his  son  Wil- 
liam S.  Ryce,  deceased,  to  recover  an  alleged  balance  due 
upon  an  insurance  policy  issued  by  the  appellee  upon  the  life 
of  said  William  S.  Ryce,  for  the  sum  of  $10,000,  payable  on 
the  25th  day  of  July,  1888,  to  the  assured,  if  he  should  then 
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be  living,  and  in  the  event  of  his  death  before  that  time, 
then  to  his  executors,  administrators  or  assigns,  in  sixty  days 
after  due  notice  and  proof  of  his  death.  During  the  pen- 
dency of  the  action  said  executor  died,  and  the  appellant,  as 
the  administrator  de  bonis  non  of  the  estate  of  the  assured, 
was  substituted  as  the  plaintiff  therein. 

The  complaint  consisted  of  three  paragraphs,  to  which 
separate  demurrers  were  overruled.  A  motion  was  made  to 
strike  out  parts  of  the  complaint,  which  was  also  overruled, 
and  thereupon  the  appellee  answered  the  complaint,  to  which 
answer  a  reply  was  filed.  The  issues  so  formed  were  sub- 
mitted to  a  jury  for  trial,  and  after  the  appellant  had  intro- 
daced  his  evidence  in  support  of  the  complaint,  the  appellee 
demurred  to  the  evidence,  and  the  demurrer  was  sustained 
by  the  court,  to  which  ruling  the  appellant  duly  excepted, 
and  thereupon  final  judgment  was  rendered  in  favor  of  the 
appellee,  from  which  the  appellant  appeals,  and  assigns  as 
error,  for  its  reversal,  the  ruling  of  the  court  in  sustaining 
said  demurrer. 

The  appellee  has  filed  an  assignment  of  cross  errors,  in 
which  it  assigns  as  errors  the  rulings  of  the  court  upon  the 
demurrers  to  the  several  paragraphs  of  the  complaint,  and 
on  the  motion  to  strike  out  parts  of  the  complaint.  It  is 
nnnecessary  to  refer  more  specifically  to  the  pleadings  in  the 
action,  except  the  complaint. 

The  first  and  second  paragraphs,  in  their  material  aver- 
ments, were,  in  substance,  alike.  They  both  averred  the 
issuing  by  the  appellee  of  the  policy  of  insurance  above  re- 
ferred to,  and  its  acceptance  by  the  assured,  who,  until  his 
death,  observed  and  performed  all  of  the  conditions  of  the 
policy  on  his  part,  and  the  appointment  and  qualification 
of  the  plaintiff  as  such  executor,  and  the  fiirnishing  by 
him  of  the  proof,  required  by  the  policy,  of  the  death  of  the 
assured,  and  alleged  that  the  appellee,  by  certain  false  and 
fraudulent  representations  made  by  its  authorized  agent, 
Vol.  100.— 9 
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which  were  fully  recited  therein,  induced  the  plaintiff  to  set- 
tle the  claim  existing  in  favor  of  the  estate  of  the  assured 
upon  said  policy,  by  accepting  and  receiving  in  full  payment 
thereof  $7,000  less  than  the  amount  actually  and  legally  due 
thereon,  and  prayed  judgment  against  the  appellee  for  the 
difference  between  the  sum  so  paid  and  the  amount  that  was 
due  on  the  policy. 

The  third  paragraph  was  founded  on  the  policy  of  insur- 
ance, but,  unlike  the  other  paragraphs,  failed  to  aver  any 
excuse  for  not  making  the  policy,  or  a  copy  thereof,  a  part 
of  the  pleading. 

The  vital  question  presented  for  our  consideration  is,  Did 
the  court  err  in  sustaining  the  demurrer  to  the  evidence? 
Before  presenting  a  synopsis  of  the  evidence,  it  is  proper,  if 
not  essential,  for  us  to  advert  to  certain  rules  that  have  beea 
established  for  the  guidance  of  courts  in  the  consideration  by^ 
them  of  the  evidence  in  a  cause,  where,  as  in  this  case,  a  de- 
murrer to  the  evidence  has  been  interposed.  The  effect  of 
the  demurrer  is  to  concede  the  truth  of  all  the  facts  of  which, 
there  is  any  evidence  i^ainst  the  demurring  party,  and,  if 
there  is  a  conflict  in  the  evidence,  prevents  him  from  insist- 
ing upon  the  benefit  of  any  evidence  in  his  favor  as  to  the 
disputed  facts.  WillciUe  v.  Northwestern  Mutual  Life  Ins.  Co., 
81  Ind.  300.  The  demurrer  admits  all  facts  which  the  evi- 
dence tends  to  prove,  and  all  such  inferences  as  can  be  rea- 
sonably drawn  therefrom.  WilloiUs  v.  NoT^thwestem  Mutual 
Life  Ins.  Co.,  supra;  Radcliff  v.  Radford,  96  Ind.  482.  It 
excludes  from  consideration  the  evidence  of  the  party  de- 
murring— Ruddell  V.  Ih/ner,  87  Ind  529 — ^which  is  to  be 
treated  as  withdrawn — Adams  v.  Slate,  87  Ind.  573 — as  the 
evidence  of  his  adversary  alone  is  involved  in  the  issue  raised 
by  the  demurrer.     Fritz  v.  Clark,  80  Ind.  591. 

If,  upon  such  evidence,  with  every  reasonable  inference 
which  may  be  drawn  therefrom,  a  jury  might  rightfully  find 
against  the  party  demurring,  the  demurrer  should  be  over- 
ruled— Hagenbuck  v.  McClaskeyy  81  Ind.  577,  Nordyke  & 
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Marmon  Co.  v.  Van  Sant,  99  Ind.  188 — ^as  the  party  by  de- 
murring admits  all  facte  of  which  there  is  any  evidence — 
Trimble  v.  Pollock,  77  Ind.  576 — ^and  consents  that  whatever 
reasonable  inferences  can  be  shall  be  drawn  from  the  evidence 
against  him — Buff  v.  Muff,  85  Ind.  431 — ^and  the  court  is 
bound  to  take  as  true  all  the  facte  which  the  evidence  tends  to 
prove,  and  such  inferences  from  them  as  the  jury  could  have 
fairly  drawn,  though  the  jury  might  not  have  drawn  them. 
Ohio,  etc.,  E.  W.  Oo.  v.  Collam,  73  Ind.  261.  But  the  court  i* 
not  required  in  considering  the  demurrer  to  weigh  or  reconcile 
conflicting  evidence,  nor  consider  that  which  fiivors  the  party 
demurring  when  it  is  in  conflict  with  other  evidence  against 
him.  Indianapolis,  etc.,  R.  B.  Co.  v.  McLin,  82  Ind.  435* 
The  demurrer  waives  objections  to  the  admissibility  of  the 
evidence — Miller  v.  Porter,  71  Ind.  521 — ^and  no  advantage 
can  be  taken  of  any  defect  in  the  pleadings  as  a  reason  for 
sustaining  the  demurrer.  Lindley  v.  Kelley,  42  Ind.  294.  As 
sustaining  a  demurrer  to  evidence  works  a  final  disposition  of 
the  case,  the  court  does  not  err  in  overruling  such  a  demurrer 
whenever  there  is  testimony  which,  although  weak  and  incon- 
clusive, fairly  tends  to  prove  every  material  fact,  and  is  suf- 
ficient to  justify  a  court  in  overruling  a  motion  to  set  aside  a 
verdict  based  thereon.  Kansas  Pacific  R.  W.  Co.  v.  Ccmse, 
17  Kan.  571.  And  if  from  the  evidence  a  jury  might  infer 
that  the  plaintiff^  ^s  action  should  be  sustained,  the  demurrer 
should  be  overruled,  and  the  plaintifi^  should  have  judgment. 
Wright  v.  Julian,  97  Ind.  109. 

Keeping  in  view  and  applying  to  this  case,  so  far  as  they 
are  applicable,  the  rules  to  which  we  have  referred,  we  will 
briefly  present  the  facte  in  the  case. 

It  appears  by  the  evidence  that  the  assured  was,  for  many 
years  before  and  at  the  time  of  his  death,  a  dry  goods  mer- 
chant in  the  city  of  Terre  Haute,  Indiana.  He  died  at  Grand 
Haven,  Mich.,  on  the  18th  day  of  August,  1877,  of  chronic 
inflammation  of  the  stomach,  with  which  he  had  been  afflicted 
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for  two  or  three  years  immediately  preceding  his  death.  The 
policy  of  insurance  referred  to  in  the  complaint  was  issued  to 
him  by  the  appellee  on  the  2d  day  of  August^  1865,  upon 
which  he  paid  to  the  appellee  each  year  thereafter  until  his 
death,  covering  a  period  of  twelve  years,  the  annual  premi- 
ums thereon,  as  they  became  due  and  payable,  amounting  in 
all  to  $4,680.80.  No  evidence  was  introduced  even  tending 
to  prove  that  any  misrepresentations  were  made  by  him  in  his 
application,  or  otherwise,  to  secure  the  issuing  of  the  policy, 
or  that  he  in  any  manner  after  its  issue  violated  any  of  its 
conditions.  He  was  about  forty-three  years  old  at  the  time 
of  his  death.  By  the  provisions  of  his  will  he  appointed  his 
&ther,  Lucius  Ryce,  now  deceased,  the  executor  thereof,  and 
he,  aft;er  first  qualifying  as  such  executor,  furnished  appellee 
with  the  proof  required  by  the  policy,  as  to  the  time,  place 
and  cause  of  the  death  of  the  assured.  About  the  19th  day 
of  October,  1877,  the  appellee  sent  an  agent  to  Terre  Haute, 
Indiana,  where  the  executor  resided,  to  adjust  the  claim,  and, 
for  that  purpose,  the  agent  called  several  times  upon  the  ex- 
ecutor, and  had  interviews  with  him  in  relation  to  its  adjust- 
ment. The  only  evidence  as  to  what  transpired  between  them 
at  these  interviews  avbs  rendered  by  the  executor,  who  stated 
that  the  agent  informed  him  that  the  policy  was  not  "  worth 
a  cent ; "  that  he  had  been  to  Grand  Haven,  Mich.,  where  the 
assured  died,  and  discovered  "  something  "  that  "  was  fatal  to 
the  policy,"  and  had  secured  sufficient  evidence  "  to  defeat 
the  policy,"  and  that  the  company  would  not  pay  the  claim, 
but  would  contest  the  same.  After  the  agent  had  impressed 
the  executor  with  the  belief  that  the  company  would  not  pay 
the  claim,  and  that  the  company  could,  and  would,  defeat  its 
collection,  he  stated  to  the  executor  that  he  thought  it  would 
be  right  for  the  company  to  pay  the  sum  that  the  assured  had 
paid  to  the  company,  with  interest  thereon ;  and  after  com- 
puting the  amount  thereof,  he  offered  to  pay  the  same  in  full 
payment  of  the  claim,  which  offer  the  executor  accepted,  and 
surrendered  the  policy.  He  also  testified  that  at  the  time  these 
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interviews  occurred  and  the  settlement  was  made,  he  was  "  in 
great  distress  of  mind/'  and-"  was  hardly  fit  to  do  business/* 
and  "did  not  know  what  he  ought  to  do/' and  that  debts  were 
troubling  him  which  he  wanted  to  pay  but  could  not,  and  that 
he  "  had  sacrificed  everything  he  had  of  his  own  to  pay  the 
debts,''  and  that  he  had  been  induced  to  accept  the  offer  of 
settlement  by  reason  of  the  representations  that  were  made 
by  the  agent. 

The  fiicts  to  which  the  executor  testified,  above  set  forth, 
were  not  disputed,  nor  was  his  evidence  in  conflict  with,  or 
impaired  by,  any  other  evidence  rendered  in  the  cause,  but, 
on  the  contrary,  was  strongly  supported  and  corroborated  in 
many  of  its  essential  features  by  other  evidence.  A  number 
of  prominent  business  men  of  the  city  of  Terre  Haute,  In- 
diana, who  were  personally  and  intimately  acquainted  with 
him,  and  had  been  for  many  years,  testified  that  from  the  time 
of  the  death  of  his  son,  and  for  months  afterwards,  embrac- 
ing the  time  when  the  settlement  occurred,  he  appeared  to  be 
in  great  mental  distress,  caused  by  the  death  of  his  son  and 
his  own  financial  embarrassments  as  the  surety  of  his  son. 
His  liabilities  as  such  surety  amounted  to  about  $80,000, 
and  to  pay  them  he  sacrificed  all  of  his  property.  He  was 
about  seventy-three  years  old  at  the  time  of  the  settlement, 
and  was  then  very  feeble  in  body  and  mind.  It  was  admitted 
on  the  trial  that  at  the  time  of  the  settlement  the  policy  and 
its  accumulations,  by  way  of  dividends,  amounted  in  all  to 
$12,078.  The  amount  that  was  paid  by  the  appellee  under 
said  settlement  was  $7,136.08,  which  was  $4,941.92  less  than 
the  amount  that  was  due  on  the  policy.  The  representations 
so  made  by  the  agent  of  the  appellee  were  false,  and  we  think 
firaudulently  made  by  him  to  induce  the  settlement. 

The  question  presented  to  us  by  these  facts  is  whether  the 
law  will  permit  the  appellee,  under  a  settlement  procured  by 
such  means,  to  withhold  the  payment  of  the  balance  that  was 
confessedly  due  to  the  plaintiff,  as  such  executor,  on  the 
policy,  and  thereby  enable  the  appellee  to  secure  and  enjoy 
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the  fruits  of  the  fraud  that  was  committed  by  its  agent  in 
inducing,  by  fiilse  and  fraudulent  representations,  an  aged 
man  whose  mental  faculties  were  impaired  and  shattered  by 
age  and  financial  disasters,  and  whose  heart  was  sorely  af- 
flicted by  domestic  calamities,  rendering  him  helpless  to  re- 
sist the  influence  of  the  cunning  arts  that  were  practiced 
upon  him  by  the  wily  and  unscrupulous  agent,  to  enter  into 
a  contract  that  was,  in  its  terms,  grossly  unjust  to  the  estate 
which  he  represented.  We  think  not.  The  law  is  strong, 
and  protects  the  weak  and  helpless  against  such  machina- 
tions, and,  being  just,  defeats  their  consummation.  See  Mc- 
Cormick  v.  Maliuy  5  Blackf.  509;  Marshall  v.  Billingsly,  7 
Ind.  250;  Wray  v.  Wray,  32  Ind.  126.  The  evidence  sus- 
tained the  averments  in  the  first  and  second  paragraphs  of 
the  complaint,  and  the  court  should  have  rendered  judgment 
thereon  in  favor  of  the  appellant.  The  fact  that  the  money 
received  by  the  executor  was  paid  to  him  by  the  appellee  a 
few  days  before  the  time  that  he  could  have  legally  demanded 
and  by  suit  enforced  its  payment,  is  of  no  consequence,  as  it 
■does  not  appear  by  the  evidence  that  its  payment  before  ma- 
turity was  the  consideration,  in  whole  or  in  part,  for  the  set- 
tlement of  the  claim.  It  is  unnecessary  to  consider  or  de- 
termine the  question  presented  by  the  appellee  as  to  the 
power  of  the  executor,  under  the  provisions  of  the  will,  to 
adjust  and  settle  the  claim  without  first  applying  to  the  court 
for  an  order  authorizing  and  empowering  him  to  do  so,  as  the 
fraud  that  was  practiced  by  the  appellee,  through  its  agent, 
vitiated  and  destroyed  the  legality  of  the  settlement  that 
was  made. 

The  appellee  insists  that  the  court  erred  in  overruling  the 
demurrers  to  the  several  paragraphs  of  the  complaint.  We 
think  that  the  first  and  second  paragraphs  were  sufficient. 
The  third  was  insufficient,  because  it  was  founded  on  the 
policy  of  insurance,  and  failed  to  make  the  policy  or  a  copy 
thereof  a  part  of  the  pleading,  or,  by  proper  averments,  show 
a  sufficient  excuse  for  not  doing  so.     The  appellant  seeks  to 
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iivoid  the  effect  of  the  erroneous  ruling  of  the  court  in  over- 
ruling the  demurrer  to  this  paragraph  of  the  complaint,  by 
asserting  that  the  objection  thereto,  if  well  taken,  was  waived 
or  abandoned  by  the  appellee  in  demurring  to  the  evidence, 
and  that  he  is  precluded  thereby  from  now  assailing  in  this 
court,  on  appeal,  the  sufficiency  of  the  complaint.  This  ques- 
tion has  been  considered  and  determined  by  the  Supreme 
Court  of  the  United  States,  in  United  States  Bank  v.  Smith, 
11  Wheat.  171  (24  U.  S.  171),  where  it  was  correctly,  we 
think,  said :  "  It  is  alleged,  however,  on  the  part  of  the 
plaintiffi,  that  this  court  can  not  look  beyond  the  demurrer 
to  the  evidence,  and  inquire  into  defects  in  the  declaration. 
This  position  cannot  be  sustained.  The  doctrine  of  the  King's 
Bench,  in  England,  in  the  case  of  Cort  v.  Birhbech,  1  Doug. 
208,  that,  upon  a  demurrer  to  evidence,  the  party  can  not 
take  advantage  of  any  objections  to  the  pleadings,  does  not 
apply.  By  a  demurrer  to  the  evidence,  the  court  in  which 
the  cause  is  tried  is  substituted  in  place  of  the  jury.  And 
the  only  question  is,  whether  the  evidence  be  sufficient  to 
maintain  the  issue.  And  the  judgment  of  the  court  upon 
such  evidence,  will  stand  in  the  place  of  the  verdict  of  the 
jury.  And  after  that,  the  defendant  may  take  advantage  of 
defects  in  the  declaration,  by  motion  in  arrest  of  judgment, 
or  by  writ  of  error.  But  the  present  case  being  brought 
here  on  writ  of  error,  the  whole  record  is  under  the  consid- 
eration of  the  court ;  and  the  defendant,  having  the  judgment 
of  the  court  below  in  his  fevor,  may  avail  himself  of  all  de- 
fects in  the  declaration,  that  are  not  deemed  to  be  cured  by  the 
verdict."  This  decision  is  in  harmony  with  the  views  re- 
cently expressed  by  this  court  in  Bish  v,  VanCannon,  94  Ind. 
263,  where  it  was  said :  "  But  upon  appeal  we  see  no  good 
reason  why  the  demurrer  to  the  evidence  should  waive  the 
demurrer  to  the  complaint;  by  the  demurrer  to  the  com- 
plaint being  overruled,  the  defendant  was  compelled  to  take 
issue  upon  the  complaint  as  it  was,  and  submit  to  a  trial.  A 
demurrer  to  evidence  is  only  one  of  the  modes  of  trial,  and 
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only  tests  the  sufficiency  of  the  evidence/'  It  is  true  that 
the  question  was  not  decided  by  this  court  in  the  case  last 
cited,  but  we  now  hold  that  a  party  who  demurs  to  the  evi- 
dence is  not  thereby  precluded  from  afterwards  presenting  to 
this  court,  on  appeal,  questions  arising  upon  the  pleadings 
which  he  may  have  properly  reserved  in  the  court  below, 
or  from  assailing  by  motion  in  arrest  of  judgment,  or  assign-^ 
ment  of  error  in  this  court,  the  sufficiency  of  the  complaint, 
the  same  as  if  no  such  demurrer  had  been  filed,  as  objection? 
to  the  pleadings  in  an  action  are  not  to  be  deemed  as  waived 
by  demurring  to  the  evidence. 

Although  the  court  below  erred  in  overruling  the  demur- 
rer to  the  third  paragraph  of  the  complaint,  it  was  a  harmless 
errof,  as  the  evidence  in  the  cause  fully  and  clearly  sustained 
the  first  and  second  paragraphs  of  the  complaint,  which  were 
sufficient,  and  under  which  the  evidence  was  evidently  intro- 
duced. It  was  the  duty  of  the  court  below  to  have  applied 
the  evidence  to  those  paragraphs,  and  rendered  judgment 
thereon  alone  in  favor  of  the  appellant.  See  Stolle  v.  J^na 
Fire  and  Marine  Ins.  Go.,  10  West  Va.  546,  which  was  an  ac- 
tion, like  this,  on  a  policy  of  insurance.  The  complaint  con- 
sisted of  two  paragraphs,  to  which  demurrers  were  overruled, 
and  thereupon  issues  were  formed  thereon  and  tried  by  the 
court.  A  demurrer  to  the  plaintifi^fs  evidence  was  filed  and 
overruled,  and  judgment  rendered  in  favor  of  the  plaintiff. 
On  appeal  to  the  Supreme  Court  the  judgment  was  affirmed, 
although  it  was  held  that  the  court  below  erred  in  overruling 
the  demurrer  to  the  first  paragraph  of  the  complaint.  The 
court  said  :  "  The  evidence  then  sustaining  the  plaintiff's  case 
as  set  forth  in  the  second,  or  general  count,  the  court  properly 
entered  up  the  judgment  for  the  plaintiff,  and  it  should  not 
be  set  aside  because  the  first  count  was  defective,  and  the  de- 
murrer to  it  ought  to  have  been  sustained.  For  though  the 
court  erred  in  overruling  this  demurrer  to  the  first  count,  and 
would  also  have  erred  in  rejecting  the  special  plea''  (answer) 
*'  had  it  been  in  proper  form.    Yet  as  these  errors  of  the  court 
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have  resulted  in  no  injury  to  the  defendant^  there  being  a  de- 
murrer to  the  evidence,  the  court  sees  the  whole  case,  and 
being  of  opinion  that  the  evidence  received  by  the  court, 
was  all  properly  received  upon  the  i^^ue  joined  on  the  second 
count,  and  that  this  second  count  was  supported  by  the  evi- 
dence, find  no  error  injurious  to  the  defendant." 

If  the  court  below  in  this  case  had  so  performed  its  duty. 
It  would  have  appeared  affirmatively  by  the  record  that  no 
judgment  was  rendered  in  favor  of  the  plaintiff  on  the  third 
paragraph  of  his  complaint,  and  in  the  face  of  such  a  record 
the  appellee  would  have  been  precluded  from  assailing  in  this 
court  the  correctness  of  the  ruling  of  the  court  below  in  over- 
ruling the  demurrer  thereto,  as  the  ruling,  if  erroneous,  would 
have  been  regarded  and  treated,  under  the  well  settled  prac- 
tice of  this  court,  as  a  harmless  error,  of  which  the  appellee 
could  not  complain.  See  Johnson  v.  Ramsay^  91  Ind.  189; 
Buskirk  Pr.  284;  1  Works  Pr.,  section  538;  McComas  \\ 
Haas,  93  Ind.  276;  Staie  v.  Julian,  93  Ind.  292,  and  the 
cases  there  cited ;  Bartlett  v.  Pittsburgh,  etc.,  R.  W.  Co.,  94 
Ind.  281 ;    Louismlle,  etc.,  R.  W.  Co.  v.  Davis,  94  Ind.  601. 

The  court  below  having  failed  to  so  apply  the  evidence,  it 
became  necessary  for  us  to  examine  and  consider  it  with  ref- 
erence to  those  paragraphs  of  the  complaint,  which  we  have 
done,  and  find  that  it  is  amply  sufficient  to  sustain  them,  and, 
therefore,  we  think  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  evidence,  and  for  the  error  so  committed  the 
judgment  ought  to  be  reversed. 

It  is  insisted  by  the  appellee  that  the  court  erred  in  over- 
ruling the  motion  to  strike  out  parts  of  the  complaint.  If 
any  error  was  committed  by  the  court  in  its  ruling,  it  is  not 
an  available  one.  As  stated  by  this  court  in  Rowe  v.  Major, 
92  Ind.  206,  "  It  will  suffice  to  say  that,  under  repeated  de- 
cisions of  this  court,  even  if  the  ruling  were  erroneous,  it 
would  not  constitute  an  available  error  for  the  reversal 
of  the  judgment.  The  motion  to  strike  out  is  based  upon 
the  theory  that  the  objectionable   matter   in  the   pleading 


100    138' 


138  SUPREME  COURT  OF  INDIANA, 

The  Pennsylvania  Company  v.  Weddle. 

is  mere  suqjlusage;  and  where  the  motion  is  overruled, 
the  effect  of  the  ruling  is,  at  most,  to  leave  surplusage  in  the 
record,  which  will  not  vitiate  the  pleading,  if  it  is  otherwise 
good."  See,  to  same  effect,  Losey  v.  Bond,  94  Ind.  67.  Nor 
was  the  ruling  properly  reserved  for  our  review,  as  it  was  not 
embodied,  as  it  should  have  been,  in  a  bill  of  exceptions. 

The  following  recital  appears  in  the  record  at  the  conclu- 
sion of  the  evidence :  "  It  is  at  this  point  agreed  by  and  be- 
tween the  parties  that  at  the  time  when  the  receipt  was  made, 
the  policy  and  its  accumulations  amounted  to  $12,078."  The 
receipt  was  executed  on  the  19th  day  of  October,  1877,  and 
the  sum  paid  by  the  appellee  on  the  policy  was  $7,136.08,  be- 
ing $4,941.92  less  than  the  sum  that  was  due  thereon. 

Per  Curiam. — The  judgment  of  the  court  below  is  re- 
versed, at  the  costs  of  the  appellee,  and  the  cause  is  remanded, 
with  instructions  to  the  court  to  overrule  the  demurrer  to  the 
evidence,  and  render  judgment  in  favor  of  the  appellant  on 
the  first  and  second  paragraphs  of  the  complaint  for  $4,941.92, 
with  six  per  cent,  interest  thereon  from  the  19th  day  of  Oc- 
tober, 1877,  with  costs. 

Filed  Dec.  11, 1884.    Petition  for  a  rehearing  overruled  April  23, 1885. 
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135  880  Hailboads. — Pnincipcd  and  Agent —  LiabiUiy  for  Ads  (^  Agent, — Torti, — 

lOO   138  Where  a  corporation  employs  an  agent  to  detect  and  arrest  offenders 


against  its  property,  and  such  agent,  acting  within  the  general  scope  of 
iJT    '^1  his  employment,  arrests  an  innocent  man,  such  corporation  is  liable 

therefor,  although  the  particular  act  was  not  directly  authorized. 
Same. — Evidence. —Declarations  <^  Agent, — In  an  action  by  the  injured  per- 
son for  damages,  he  may  give  in  evidence  the  declarations  of  the  agent 
made  at  the  time  of  the  arrest. 
100     138'         Malicious  Pkosecution. —  Oood  Charader  of  Plaintiff, — Evidence  of  the 
^^^         ■  good  character  of  the  plaintiff,  in  actions  for  malicious  prosecution,  is 

competent. 
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Sa3C£. — Eridence. — Probable  Cause, — Evidence  of  information  received  be- 
fore preferring  the  charge,  by  the  person  who  institutes  a  prosecution  for 
a  criminal  offence,  and  tending  to  establish  the  guilt  of  the  person 
proeecuted,  is  competent  as  to  the  question  of  probable  cause,  but  evi- 
dence of  information  received  after  the  charge  has  been  preferred  is  not. 

Same. — JVoriwoc  </  Couri  and  Jury, — Inslruetiom. — Hypothetical  StatemenL — 
In  an  action  for  malicious  prosecution,  if  the  facts  are  not  disputed,  the 
court  mast  decide  as  matter  of  law,  whether  they  constitute  probable 
cause ;  but  where  the  facts  are  disputed  the  court  must  hypothetically 
state  the  material  facts  which  there  is  evidence  fairly  tending  to  prove, 
and  positively  direct  as  to  the  law  thereon,  leaving  to  the  jury  to  deter- 
mine the  existence  or  non-existence  of  the  facts. 

Incomplete  Instructions. — Instructions  which  profess  to  fully  state  the 
law  upon  a  particular  subject,  but  which  omit  some  material  fact,  es- 
sential to  the  validity  of  the  hypothesis,  may  be  properly  refused. 

From  the  Bartholomew  Circuit  Court. 

8.  Stansifer,  for  appellant. 

G.  W.  Cooper,  C.  B.  Cooper  and  M.  D.  Emig,  for  appellee. 

Elliott,  J, — The  questions  in  this  case  arise  on  the  rul- 
ing denying  appellant  a  new  trial.  The  material  facts  which 
the  evidence  tended  to  establish  are  these :  The  appellee  was 
arrested  upon  an  affidavit  made  by  James  H.  Mowatt  and 
was  cast  into  prison  where  he  remained  for  thirteen  days,  and 
was  then  discharged  without  a  trial.  Mowatt  had  been  em- 
ployed, as  is  stated  in  answer  to  interrogatories  propounded 
by  the  appellee,  "  about  the  middle  of  August,  1883,  as  a  detec- 
tive, for  the  purpose,  in  connection  with  the  aid  and  assistance 
of  the  proper  local  police  officers,  of  detecting,  and  to  aid  in 
procuring  the  punishment  of  persons  not  merely  supposed  by 
him,  or  other  said  officers,  to  be  guilty  of  crimes  against  the 
property  of  defendant,  but  his  employment  and  instructions 
were  to  investigate  fully  and  fairly  all  the  facts  and  circum- 
stances, and  to  make  report  and  only  arrest  upon  the  direc- 
tion of  the  attorneys  or  officers  of  the  corporation.''  Prior 
to  Mowatt's  appointment,  February  6th,  1883,  a  box  of  shoes 
was  stolen  from  appellant's  cars,  and  the  affidavit  of  Mowatt 
charged  the  appellee  with  the  larceny  and  caused  his  arrest 
and  imprisonment.     The  shoes  were  not  stolen  by  the  appel- 
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lee,  but  were  stolen  by  John  Bradley  and  Sanford  Osborn^ 
who  were  convicted,  upon  their  own  confession,  and  sent  to 
the  State's  prison.  The  thieves,  after  taking  a  number  of 
shoes  from  the  box,  threw  it  and  its  contents  into  Flat  Rock 
river.  The  river  was  then  very  high  and  the  box  was  car- 
ried down  and  lodged  upon  an  island  from  which  the  water 
receded  as  the  river  fell  to  its  usual  stage.  John  Ferguson 
and  the  appellee,  while  engaged  in  taking  driftwood  from  the 
river,  found  the  box.  They  made  no  concealment  of  that 
fact ;  they  informed  the  first  person  they  met  that  they  had 
found  a  box  of  shoes;  they  carried  some  of  them  to  town 
and  gave  notice  to  many  persons  of  the  finding,  among  oth- 
ers, to  the  judge  of  the  circuit  court.  But  while  there  was 
evidence  tending  to  establish  these  facts,  there  was  conflict 
upon  some  points,  and  there  was  also  evidence  tending  to 
prove  other  facts  favorable  to  the  appellant. 

There  are  several  general  propositions  which  are  now  well 
settled,  and  these  propositions  we  state  at  the  outset  without 
amplifying  them  or  applying  them  in  detail  to  the  evidence, 
for  it  is  apparent  from  their  statement  that  they  exert  a  con- 
trolling influence  upon  the  case  in  judgment : 

First  An  action  for  malicious  prosecution,  or  for  false  im- 
prisonment, may  be  maintained  against  a  corporation.  Evans-- 
vilky  etc.y  R,  R,  Co,  v.  McKcc,  99  Ind.  519;  American  Ex. 
Co,  V.  Patterson,  73  Ind.  430 ;  Goodspeed  v.  EaM  Haddam 
Bank,  22  Conn.  530 ;  Ricord  v.  Central  Pacific  R.  R,  Co., 
15  Nev.  167 ;  Edwards  v.  Midland  R.  W.  Co.,  1  Am.  &  Eng. 
R.  R.  Cases,  571 ;  Iron  Mountain  Bank  v.  Mercantile  Bank, 
4  Mo.  Ap.  505 ;  Williams  v.  Planters'  Ins.  Co.,  57  Miss.  759 ; 
Carter  v.  Howe  Max^hine  Co.,  51  Md.  290. 

Sec(md.  A  corporation  is  responsible  for  the  acts  of  an 
agent  performed  while  engaged  in  the  discharge  of  duties 
within  the  general  scope  of  his  agency,  although  the  partic- 
ular act  was  wilful  and  was  not  directly  authorized.  Evans^ 
ville,  etc.,  R.  R.  Co.  v.  McKee,  supra;  Louisville,  etc.,  R.  R^ 
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Cb.  V.  Kdly,  92  Ind.  371 ;  S.  C,  47  Am.  R.  179 ;  Terre  Haute, 
dc.,R.  jB.  Co.  v.  Jackson,  81  Ind.  19. 

Third,  A  corporation  that  entrusts  a  general  duty  to  an 
agent  is  responsible  to  an  injured  person  for  damages  flowing 
from  the  agent's  wrongful  act,  done  in  the  course  of  his  gen- 
eral authority,  although  in  doing  the  particular  act  the  agent 
may  have  failed  in  his  duty  to  the  principal,  and  may  have 
disobeyed  instructions.  Story  Agency,  section  73 ;  Higgina  v. 
Watervliet,  etc.,  R.  R.  Co.,  46  N.  Y.  23;  S.  C,  7  Am.  R.  293; 
Emnmlle,  etc.,  R.  R.  Co.  v.  McKee,  supra;  Pierce  R.  R.  277; 
2RorerR.  R.  821. 

Fourth,  A  principal  who  selects  an  agent  to  detect  and 
arrest  offenders  is  responsible  for  the  acts  of  the  agent  com- 
mitted within  the  general  scope  of  his  employment,  although 
the  agent  may  have  done  an  unlawful  act  and  have  arrested 
an  innocent  man.  Evansville,  etc.,'R.  R.  Co,  v.  McKee,  svr 
pra,  and  authorities  cited. 

It  was  proper  to  permit  the  appellee  to  give  in  evidence 
the  declarations  of  Mowatt  made  at  the  time  he  arrested  the 
appellee.  Two  valid  reasons  support  this  conclusion :  1st. 
Where  an  act  is  competent,  so,  also,  are  the  declarations  of 
the  persons  engaged  in  its  performance  and  constituting  a 
part  of  the  thing  done.  Ordgkton  v.  Hoppis,  99  Ind.  369 ; 
Baker  v.  Gausin,  76  Ind.  317.  2d.  The  declarations  of  an 
agent,  made  at  the  time  he  is  actually  engaged  in  the  per- 
formance of  an  act  within  the  line  of  his  duty,  are  admissi- 
ble against  the  principal.  Trustees,  etc.,  v.  Bledsoe,  5  Ind. 
133;  Hudspeth  v.  Allen,  26  Ind.  165;  Toledo,  etc.,  R.  W.  Co. 
V.  Goddard,  25  Ind.  185 ;  Hynds  v.  Hays,  25  Ind.  31 ;  Hun- 
ter V.  LeamU,  36  Ind.  141 :  Heller  v.  Crawford,  37  Ind.  279 ; 
1  Greenl.  Ev.,  sections  113,  114. 

Evidence  of  the  good  character  of  the  plaintifl*,  in  actions 
for  malicious  prosecution^  is  competent.  American  Ex.  Co. 
V.  Patterson,  73  Ind.  430,  vide  p.  438 ;  Blizzard  v.  Hays,  46 
Ind.  166 ;  Shannon  v.  Spencer,  1  Blackf.  526 ;  Israel  v.  Brooks, 
23  111.  526. 
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Evidence  of  information  received  by  the  person  who  in- 
stitutes a  prosecution  for  a  criminal  offence,  before  pre- 
ferring the  charge,  and  tending  to  establish  the  guilt  of 
the  person  prosecuted,  is  competent  for  the  purpose  of  enab- 
ling the  jury  to  determine  whether  there  was  probable  cause 
for  the  prosecution ;  but  evidence  of  information  received 
after  the  charge  has  been  preferred  is  not  competent  for  that 
purpose.  Information,  in  order  to  be  competent  for  this  pur- 
pose, must  have  been  imparted  to  the  person  who  instigated 
the  prosecution  before  he  preferred  the  charge.  The  facts 
known  to  the  person  making  the  charge  at  the  time  it  is 
preferred  are  the  ones  which  exert  a  controlling  influence,  and 
not  information  subsequently  received.  In  determining  the 
question  whether  there  was  or  was  not  probable  cause,  the  in- 
fluences which  were  at  work  at  the  time  the  prosecution  was 
instituted  are  those  which  must  control  the  investigation* 
"  Probable  cause,"  says  the  Supreme  Court  of  Massachusetts, 
"  is  such  a  state  of  facts  in  the  mind  of  the  prosecutor  as 
would  lead  a  man  of  ordinary  caution  and  prudence  to  believe, 
or  entertain  an  honest  and  strong  suspicion,  that  the  person 
arrested  is  guilty."  Bacon  v.  Towne,  4  Cush.  217,  vide  op» 
238.  Hilliajd  says :  "  Those  figicts  and  circumstances  which 
were  known  to  the  prosecutor  at  the  time  he  instituted  the 
prosecution  are  to  be  alone  considered,  in  determining  the 
question  of  probable  cause."  1  Hill.  Torts  451.  Much  to 
the  same  effect  is  the  statement  of  Professor  Greenleaf :  "And, 
in  either  case,  it  must  appear  that  the  facts,  or  so  much  of 
them  as  was  sufficient  to  induce  the  belief,  were  communica- 
ted to  the  defendant  before  he  commenced  the  prosecution 
or  suit."  2  Greenl.  Ev.,  section  454.  In  Galloway  v.  Stewart y 
49  Ind.  156,  it  was  held  that  the  facts  constituting  probable 
cause  must  be  known  to  the  prosecutor  at  the  time  he  prefers 
the  charge,  and  it  was  said :  "  That  the  facts  constituting 
probable  cause  must  be  known  to  the  party  preferring  the 
charge,  is  expressly  stated  in  some  of  the  cases  in  this  court, 
and  is  clearly  implied  in  others." 
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The  prosecution  against  the  appellee  was  commenced  when 
the  affidavit  was  filed  and  the  warrant  issued.  The  adthori- 
ties  go  farther,  for  they  declare  that  the  prosecution  is  so  far 
set  on  foot  as  to  give  a  cause  of  action  when  the  affidavit 
making  the  charge  is  filed,  even  though  no  warrant  was  is- 
sued. Ooffey  V.  Myers,  84  Ind.  105,  and  authorities  cited. 
The  cause  of  action  was,  therefore,  vested  in  the  appellee 
when  the  charge  was  preferred. 

The  case  of  Turpin  v.  Rerny,  3  Blackf.  210,  does  not  decide 
that  it  is  essential  to  the  maintenance  of  an  action  for  a  ma- 
licious prosecution  to  show  that  there  was  an  arrest,  but  does 
decide  that  the  action  can  only  be  maintained  for  the  mali- 
cious prosecution  of  the  plaintiff  before  some  judicial  officer 
or  tribunal.  This  court  has  adopted  the  doctrine  of  Black- 
stone,  Hilliard,  and  other  text-writers,  that  it  is  not  essential 
that  an  arrest  should  be  made  in  order  to  create  a  cause  of 
action,  and  in  this  it  is  well  sustained  by  the  adjudged  cases. 
Coffey  V.  Myers f  supra,  and  authorities  cited ;  Stancliff  v. 
Palmeter,  18  Ind.  321 ;  Collins  v.  Love,  7  Blackf.  416 ;  Stapp 
V.  Partlow,  Dudley  (Ga.)  176 ;  Closson  v.  Staples,  42  Vt.  209 ; 
S.  C,  1  Am.  R.  316. 

In  the  well  considered  case  of  Elsee  v.  Smith,  2  Chitty  R. 
304,  Bayley,  J.,  said,  in  speaking  of  a  party  who  prefers  a 
criminal  charge:  ''but  if  he  falsely  and  maliciously,  and 
without  any  probable  cause,  puts  the  law  in  motion,  that  is 
properly  the  subject  of  an  action  on  the  case.''  Our  cases 
have,  indeed,  gone  so  far  as  to  hold  that  an  action  for  malicious 
prosecution  will  lie  although  no  arrest  could  have  been  made. 
Lockenour  v.  Sides,  57  Ind,  360;  S.  C,  26  Am.  R.  58 ;  if(^ 
Cardie  v.  McGinley,  86  Ind.  538.  This  doctrine  is  well  sus- 
tained by  authority.  Pedro  v.  Barrett,  1  Ld.  Raymond,  81 ; 
Norris  v.  Palmer,  2  Modem,  51 ;  Closson  v.  Staples,  supra; 
Marbourg  v.  Smith,  11  Kan.  554;  Bumap  v.  Albert,  Taney 
C.  C.  Dec.  244 ;  Whipple  v.  Faller,  11  Conn.  582 ;  Cox  v.  Tay- 
lor, 10  B.  Mon.  17 ;  Easton  v.  Bank,  etc.,  31  Albany  L.  J.  63. 

The  appellant  asked  several  instructions  upon  the  subject 
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of  probable  cause,  and  endeavored  to  secure  from  the  court 
a  declaration  of  the  law  upon  the  facts  hypothetically  as- 
sumed in  the  instructions,  but  the  court  refused  to  give  them 
to  the  jury.  We  are  inclined  to  think  that  most,  if  not  all, 
of  the  instructions  asked  by  the  appellant  were  too  narrow 
in  their  assumption  of  the  facts  proved,  and  that,  for  this 
reason,  there  was  no  error  in  refusing  them,  although  they 
were  correct  in  asserting  that  the  question  of  what  fects  con- 
stitute probable  cause  is  one  of  law  to  be  decided  by  the  court. 
Instructions  which  profess  to  fully  state  the  law  upon  a  par- 
ticular subject  are  faulty  if  they  omit  any  material  fact  essen- 
tial to  the  validity  of  the  hypothesis. 

The  instructions  given  by  the  court  upon  the  subject  of 
probable  cause  left  to  the  jury  the  question  of  whether  the 
facts  constituted  probable  cause.  This  was  error.  It  was 
for  the  jury  to  find  the  facts,  and  for  the  court  to  decide 
whether  or  not  the  facts  constituted  probable  cause  for  the 
prosecution.  The  authorities  are  well  agreed  that  whether 
the  facts  proved  or  assumed  do  or  do  not  constitute  probable 
cause,  is  a  question  of  law  to  be  decided  by  the  court,  and 
not  by  the  jury.  In  Brown  v.  OoimeUy,  5  Blackf.  390,  it  was 
said :  ^'  Whether  any  given  facts  amount  to  a  probable  cause 
for  the  prosecution,  is  a  question  of  law.  Johnstone  v.  Sutlan, 
1  T.  R.  545 ;.  Blachford  v.  Dod,  2  B.  &  A.  179."  The  court, 
in  PanUm  v.  Williams,  2  G.  &  D.  604,  said:  "It  is  the 
duty  of  the  judge  to  inform  the  jury,  if  they  find  the  facts 
to  be  proved,  and  the  inferences  to  be  warranted  by  such  facts, 
the  same  do  or  do  not  amount  to  reasonable  or  probable  cause, 
so  as  thereby  to  leave  the  question  of  fact  to  the  jury,  and 
the  abstract  question  of  law  to  the  judge."  The  same  doe- 
trine  is  thus  expressed  by  another  court :  "  Whether  the  cir- 
cumstances alleged  to  show  it  probable  are  true  and  existed, 
is  a  matter  of  fact  for  the  jury.  But  whether,  supposing 
them  true,  they  amount  to  probable  caase,  is  a  question 
of  law  for  the  court."  By  the  same  court  it  was  said: 
"  Either  party,  upon  request,  would  have  been  entitled  to  a 
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direct  and  specific  instruction  from  the  presiding  judge,  as  to 
whether  the  alleged  facts  set  up  in  defence,  if  proved,  did  or 
did  not  show  want  of  probable  cause/'  Humphries  v.  Parker, 
52  Maine,  502;  Pollen  v.  Glidden,  68  Maine,  559.  In  a 
note  to  the  text  the  American  editor  of  Addison  on  Torts, 
fiays:  "What  facts  and  circumstances  amount  to  probable 
cause,  is  wholly  a  question  for  the  court."  2  Addison  Torts 
(Wood's  ed.),  section  853,  n.  Another  author  says:  "The 
existence  of  reasonable  and  probable  cause  is  a  question  of 
law  for  the  judge."  Moak's  Underbill  Torts,  166.  By  an- 
other author  it  is  said  of  the  question  of  probable  cause,  that 
"it  is  now  conclusively  settled  that  it  is  one  of  law."  Prof. 
Jury  Trials,  section  271.  On  the  same  subject  still  another 
author  says,  in  speaking  of  the  question  of  probable  cause,  that 
*^  It  is  to  be  determined  by  the  court  as  a  question  of  law." 
Wells  Questions  of  Law  and  Fact,  section  291.  The  rule 
upon  the  subject  is,  for  practical  purposes,  rather  better  stated 
by  Hilliard  than  by  the  other  authors.  This  author  says : 
^'  K  there  are  contested  facts,  he  "  (the  judge)  "  should  charge 
the  jury  hypothetically,  upon  the  state  of  facts  claimed  by 
«ach  party."  At  another  place  it  is  said :  "A  party  has  a 
right  to  the  opinion  of  the  court  distinctly  on  the  law,  on 
the  supposition  that  he  has  established,  to  the  satisfaction 
of  the  jury,  certain  facts."  1  Hill.  Torts,  460,  sec.  23.  It 
would  not  be  profitable  to  cite  the  cases  upon  this  subject,  and 
we  refer  only  to  a  few  of  the  naany  which  we  have  examined. 
Vina/  V.  Cbre,  18  West  Va.  1;  Stewart  v.  Sonnebom,  98  U. 
8.  187;  Cole  v.  (JuHis,  16  Minn.  182;  Driggs  v.  Burton,  44 
Vt  124;  Grant  v.  Moore,  29  Cal.  644. 

In  a  limited  sense,  the  question  of  whether  there  is  or  is  not 
probable  cause  is  one  of  mixed  law  and  fact,  but  it  1$  not  so 
in  such  a  sense  as  to  permit  the  court  to  surrender  its  function 
of  deciding  questions  of  law,  nor  to  usurp  that  of  the  jury 
to  decide  questions  of  fact.  The  question  is  one  of  mixed 
law  and  feet  thus  fer,  and  no  farther,  namely :  When  the  facts 
Vol.  100.— 10 
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are  contested,  the  jury  decides  the  contest  as  to  the  facts,  but 
in  all  cases  the  court  instructs  them  as  to  the  law  upon  the 
facts.  In  Pangbum  v.  Bull,  1  Wend.  345,  it  was  said:  "  The 
court  below  erred  in  submitting  both  the  law  and  the  fact  to 
the  jury.^'  A  like  ruling  was  made  in  McOormick  v.  Sisson,  7 
Cowen,  715,  and  in  speaking  of  these  decisions  the  court  said,, 
in  the  subsequent  case  of  Masten  v.  Beyo,  2  Wend.  424 : "  They 
do  not  disapprove  of  submitting  such  questions  to  the  jury^ 
but  they  condemn  the  manner  in  which  they  were  submitted. 
They  by  no  means  imply  that  the  court  ought  to  assume  the 
province  of  the  jury  and  pass  upon  the  facts,  in  case  fects  are 
in  dispute ;  but  they  disapprove  of  the  surrender  by  the  court  of 
its  own  function — the  exercise  of  the  right  to  pronounce  the 
law  to  the  jury.''  In  speaking  of  this  subject,  the  Supreme 
Court  of  the  United  States  said :  "  It  is  true  that  what  amounts 
to  probable  cause  is  a  question  of  law  in  a  very  important 
sense."  After  citing  some  authorities,  the  court  further  said  r 
"  It  is,  therefore,  generally  the  duty  of  the  court,  when  evi- 
dence has  been  given  to  prove  or  disprove  the  existence  of 
probable  cause,  to  submit  to  the  jury  its  credibility,  and  what 
facts  it  proves,  with  instructions  that  the  facts  found  amount  to 
proof  of  probable  cause,  or  that  they  do  not."  Stewart  v.  Sonne- 
bom,  mpra.  It  was  said  by  Duer,  J.,  in  Bulkdey  v.  Smith,  2' 
Duer,  261,  that  "  It  is  true,  it  is  said,  by  many  of  the  text- 
writers,  that  probable  cause  is  *  a  mixed  question  of  law  and 
fact;'  and,  misled  by  this  statement,  it  not  unfrequently  hap- 
pens that  judges  content  themselves  with  defining  a  probable 
cause,  leaving  the  jury  to  decide  whether  the  facts  of  the  case 
correspond  with  the  definition,  which  is,  in  effect,  leaving  the 
whole  matter  to  their  determination.  It  is  evident,  however, 
upon  reflection,  that  the  deceptive  phrase, '  a  mixed  question  of 
law  and  fiict,'  is  either  wholly  unmeaning,  or  is  intelligible  and 
true  only  in  a  sense  which  renders  it  just  as  applicable  to  every 
question  of  law  that  a  judge  in  the  progress  of  a  trial  can  be 
required  to  determine."  In  h,  subsequent  part  of  the  opinion,, 
the  court  said :  "  If,  instead  of  such  a  direction,  he  leaves  it 
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to  the  jury  to  determine  not  only  whether  the  facts  alleged  by 
the  plaintiff  are  true,  but  whether,  if  true,  they  prove  a  want 
of  probable  cause,  he  abjures  his  own  functions,  and  commits 
a  &tal  error/'  In  the  course  of  the  opinion  in  (Jole  v.  Curtis, 
supra,  it  was  said :  ^'  What  facts  and  circumstances  amount 
to  probable  cause  is  a  pure  question  of  law.  Whether  they 
exist  or  not  in  any  particular  case  is  a  pure  question  of  fact. 
The  former  is  exclusively  for  the  court,  the  latter  for  the  jury. 
This  subject  must  necessarily  be  submitted  to  the  jury  when 
the  &ct8  are  in  controversy,  the  court  instructing  them  what 
the  law  is.  Stone  v.  Orocker,  24  Pick.  81 ;  2  Greenl.  Ev., 
section  454 ;  Center  v.  luring,  2  Iowa,  393 ;  Ash  v.  Marlow, 
20  Ohio,  119;  Blackford  v.  Dod,  2  B.  &  A.  179  (22  Eng. 
C.  L.  52) ;  Kidder  v.  Parkhurst,  3  Allen,  393.^'  The  case 
of  Potter  V.  Scale,  8  Cal.  217,  declares  that  "Whether  the 
alleged  circumstances  existed  or  not,  is  simply  a  question  of 
fiM5t,  and  conceding  their  existence,  whether  or  not  they  con- 
stitute probable  cause  is  a  question  of  law."  To  the  same 
effect  are  the  cjises  of  l8ra£l  v.  Brooks,  23  111.  526,  Wade  v, 
Walden,  23  111.  369,  Grant  v.  Moore,  29  Cal.  644,  see  op.  649, 
It  is  clear  from  the  authorities,  that  where  the  facts  are  not 
disputed  the  court  must  decide,  as  matter  of  law,  whether  they 
do  or  do  not  constitute  probable  cause  ;  but  where  they  are 
disputed,  then  the  court  must  hypothetically  state  the  material 
fects  which  there  is  evidence  fairly  tending  to  prove,  and  pos- 
itively direcrfts  to  the  law  upon  the  assumed  state  of  facts. 
Where  the  evidence  is  conflicting,  the  court  must  charge  the 
law  upon  the  conflicting  theories,  and  in  no  event  leave  the 
question  of  law  to  be  decided  by  the  jury,  since  that-  would 
be  a  surrender  of  the  functions  of  the  judge,  which  the  law 
will  not  allow  him  to  make.  A  judge  can  neither  evade  nor 
escape  the  duty  of  declaring  the  law  to  the  jury.  The  two 
provinces  of  court  and  jury  are  essentially  distinct,  and  the 
court,  while  not  allowed  to  decide  questions  of  fact,  can  not 
abdicate  its  own  functions  by  leaving  to  the  jury  the  decision 
of  questions  of  law.     The  confusion  into  which  a  few  of  the 
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courts  have  fallen  is  attributable  to  the  fact  that  they  have 
lost  sight  of  the  distinction  between  the  two  provinces,  and 
have  forgotten  that  there  are  in  almost  every  case  two  elements, 
one  of  law  and  one  of  fact,  of  which  one  is  wholly  within  the 
province  of  the  court,  and  the  other  within  the  province  of  the 
jury.  The  question  of  probable  cause  is  often  a  composite 
one,  since  the  dispute  may  be  both  as  to  the  law  and  as  to  the 
facts,  but  this  does  not  change  the  respective  duties  of  court 
and  jury,  for  the  dispute  as  to  the  law  is  to  be  settled  by  the 
court ;  while  the  dispute  as  to  the  iacts  is  to  be  settled  by  the 
jury. 

In  the  case  at  bar,  the  theory  of  the  trial  court  was  radically 
wrong.  The  facts  hypothetically  assumed  in  the  instructions 
were  not  only  such  as  tended  to  establish  probable  cause,  but 
were,  if  true,- such  as  in  law  did  constitute  probable  cause.  It 
was,  therefore,  the  duty  of  the  court  to  instruct  the  jury,  not 
that  the  facts  assumed  might  be  considered  as  tending  to  es- 
tablish probable  cause,  but  that  they  did  in  law  constitute 
probable  cause.  Instead  of  leaving  the  question  to  the  jury, 
as  to  whether  the  facts  did  or  did  not  constitute  probable  cause, 
the  court  should  have  pronounced  the  law  upon  the  facts,  leav- 
ing to  the  jury  only  the  settlement  of  the  dispute  as  to  the 
existence  or  non-existence  of  the  facts. 

Judgment  reversed. 
Filed  Jan.  28, 1885.  A 


No.  9061. 

Parks  et  al.  v.  Kimes  et  al. 

Partition. — Motion  to  Set  Aside  Report  of  CommisaUmers,— Pre8umpti<m, — 
Praetiee. — ^Where  a  motion  is  made  to  set  aside  the  report  of  partition 
commissioners,  on  the  ground  that  they  set  off  to  one  person  more  than 
his  share  of  land,  but  no  showing  is  made  of  the  truth  of  such  ground, 
the  presumption  is  that  it  is  not  true  in  fact,  and  the  motion  should 
be  overruled. 
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Wills. — lA/e'Eslalc — Widow. — Where  a  clauBe  in  a  will  provides,  "  I  also 
direct  that  the  following  described  land  "  (describing  it)  "  to  be  and  be- 
long to  my  said  wife  so  long  as  she  may  live/'  the  widow  takes  a  life- 
estate  therein,  notwithstanding  a  declaration  in  the  first  clause  which  in- 
dicates a  purpose  on  the  part  of  the  testator  to  dispose  of  his  entire  es- 
tate, but  which  does  not  operate  as  such  disposition,  and  notwithstand- 
ing, also,  a  statement  in  the  last  clause  that  the  share  of  his  real  and 
penonal  estate  given  his  wife  should  be  in  lieu  of  dower. 

Same. — ParUal  InUsUicy. — Reversion. — Stock  cf  DeaeenL— In  such  case,  there 
being  no  disposition  made  of  the  estate  in  reversion,  the  same  descen- 
ded to  the  children  of  the  testator,  and  if  one  of  them  died  before  the 
termination  of  the  life-estate,  his  reversionary  interest,  if  he  still  owned 
it,  descended  to  his  heirs. 

Descent. — lUegUimaU  Child. — Inheritance  from  JI/o^Aer.— Under  section  2474, 
an  ill^timate  child,  if  its  mother  be  dead,  takes  by  inheritance  from 
her  any  property  or  estate  which  she  would,  if  living,  have  taken  by  gift^ 
devise  or  descent  from  any  other  person. 

From  the  Marshall  Circuit  Court. 

/.  Z.  Coohy  for  appellants. 

J.  8.  Frazer  and  W.  D.  Frazer,  for  appellees. 

Best,  C — The  appellees  brought  this  action  against  the 
appellants  to  obtain  partition  of  eighty  acres  of  land  in  Mar- 
shall county,  in  this  State. 

Issues  were  formed,  a  trial  had,  a  finding  made  for  the  ap-^ 
pellees,  an  interlocutory  judgment  entered,  and  commissioners 
appointed  to  make  partition  of  the  land.  The  commission- 
ers reported  a  division  of  the  land,  setting  off  nine  acres  to 
the  appellee  Penelope,  after  which  the  appellants  made  a 
motion  for  a  new  trial  and  a  motion  to  set  aside  the  report 
of  the  commissioners, 'both  of  which  were  overruled,  and 
these  rulings  are  assigned  as  error. 

The  ground  of  the  motion  to  set  aside  the  report  was,  that 
the  commissioners  set  off  to  the  appellee  Penelope  more  than 
one-tenth  in  value  of  the  land.  No  showing  was  made  in 
support  of  the  truth  of  this  ground  of  objection,  and  in  the 
absence  of  a  showing  the  presumption  is  that  it  was  not  true 
in  point  of  fiwjt.  The  motion  was,  therefore,  properly  over- 
ruled.    The  motion  for  a  new  trial  was  based  upon  the 
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ground  that  the  finding  was  not  sustained  by  the  evidence, 
and  was  contrary  to  the  law. 

This*  motion  raises  the  question  as  to  the  right  of  the  ap- 
pellees to  any  portion  of  the  land.  The  appellee  Penelope,  an 
illegitimate  child  of  Mary  Parks,  deceased,  claims  the  land 
in  dispute  by  descent  from  George  AV.  Parks,  Jr.,  a  legiti- 
mate child  of  her  mother,  and  John  Kimes,  her  husband,  joins 
her  in  the  suit.  This  claim  thus  arises:  James  Parks  owned 
a  half  section  of  land,  a  part  of  which  is  in  dispute,  and  de- 
vised the  same  to  Elizabeth  Parks,  his  widow,  for  life,  as  the 
appellees  claim.  In  1839,  James  Parks  died,  leaving  sur- 
viving him  his  widow  and  ten  children,  one  of  whom  was 
George  W.  Parks,  Sr.,  who  died  intestate,  in  February,  1853, 
leaving  Mary  Parks,  his  widow,  and  George  W.  Parks,  Jr.,  a 
posthumous  child,  surviving  him  as  his  only  heirs.  In  Sep- 
tember, 1857,  the  appellee  Penelope,  an  illegitimate  child  of 
Mary  Parks,  was  born,  and  in  1859  her  mother  died,  leav- 
ing surviving  her  as  her  only  heirs,  the  appellee  Penelope 
and  George  W.  Parks,  Jr.  In  1865  George  W.  Parks  died 
intestate,  without  wife,  child,  father,  mother,  brother  or  sis- 
ter, other  than  the  appellee  Penelope,  surviving  him,  and  in 
1873  Elizabeth  Parks  died.  Neither  George  W.  Parks,  Sr., 
nor  his  son  made  any  disposition  of  the  land  inherited  from 
James  Parks,  and  after  the  death  of  Elizabeth  Parks  this 
suit  was  brought  to  recover  an  undivided  one-tenth  of  the 
land  in  the  complaint  described. 

The  appellants  first  insist  that  the  will  of  James  Parks, 
deceased,  invested  Elizabeth  Parks  with  the  fee  of  such  land, 
and,  therefore,  the  appellees  are  not  entitled  to  any  por- 
tion of  it. 

The  particular  clause  of  the  will  which  disposes  of  this 
land  is  in  these  words :  "  I  also  direct  that  the  following  de- 
scribed land  situate  in  Marshall  county,  Indiana,  to  wit :  The 
eouth  half  of  section  twenty  (20),  range  four  (4)  east,  township 
thirty-three  (33)  north,  to  be  and  belong  to  my  said  wife  so 
long  as  she  may  live."     By  a  prior  clause  the  testator  had 
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bequeathed  to  his  wife,  absolutely,  all  his  personal  property 
not  otherwise  appropriated,  and  by  subsequent  clauses  other 
tracts  of  land  were  devised  to  some  of  his  children,  and 
legacies  in  money  were  bequeathed  to  others.  In  the  first 
clause  of  the  will,  after  directions  were  given  as  to  the  fu- 
neral and  burial,  the  testator  adds :  "And  as  to  such  worldly 
estate  as  it  has  pleased  God  to  entrust  me  with,  I  dispose  of 
the  same  in  the  following  manner,"  and  in  the  last  clause  he 
declares  "  that  the  share  of  my  real  and  personal  estate  be^ 
queathed  to  my  said  wife  shall  be  in  lieu  of  her  dower,  if  she 
shall  so  elect." 

I'he  appellants  insist  that  the  declaration  of  the  testator  to 
dispose  of  his  estate  and.  the  employment  of  such  term  in  the 
beginning  and  conclusion  of  his  will  indicate  very  strongly  a 
purpose  upon  his  part  to  dispose  of  his  entire  estate,  and  that 
when  the  clause  by  which  this  land  was  devised  is  read  in  con- 
nection with  these  clauses  in  the  will,  the  same  should  be  con- 
strued as  giving  the  fee  to  his  widow.  The  declaration  of  the 
testator  does  indicate  a  purpose  to  dispose  of  his  entire  estate, 
but  this  declaration  does  not  of  itself  operate  as  such  dispo- 
sition, and  there  is  no  clause  in  the  will  which  does  make  any 
disposition  of  the  estate  in  reversion  in  the  half  section  of 
land  devised  by  the  terms  of  the  wJU  to  the  widow  for  life. 
The  statement  of  the  testator  in  the  last  clause  of  the  will, 
that  the  share  of  his  real  and  personal  estate  given  his  wife 
shall  be  in  lieu  of  dower,  is  not  ihconsistent  with  the  clause 
which  in  express  terms  devises  her  the  land  for  life;  indeed, 
it  does  not  seem  to  us  that  there  is  room  for  construction. 
The  language  employed  is  definite  and  explicit,  and  there  is 
nothing  in  the  will  that  contravenes  it  other  than  the  declared 
purpose  of  the  testator  to  dispose  of  his  estate,  and  the  fact 
that  the  balance  of  it  was  disposed 'of  absolutely.  These 
considerations,  however,  do  not  warrant  us  in  ignoring  the 
phrase  "  so  long  as  she  may  live,"  inserted,  evidently,  for  the 
purpose  of  measuring  the  extent  of  her  estate,  and  thus  con- 
struing the  will  so  as  to  pass  the  fee.     We  are  not  unmind- 
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ful  of  the  rule,  that  all  the  provisions  of  a  will  are  to  be  read 
together,  and  that  a  construction  which  will  result  in  partial 
intestacy  is  not  to  be  adopted,  etc.,  yet  these  rules  in  this  case 
CAH  not  control  an  express  provision  which  accurately  defines, 
and  measures  the  extent  of  an  estate  devised.  We,  therefore^ 
conclude  that  the  widow  took  a  life-estate  only  in  such  land» 
As  no  disposition  was  made  of  the  estate  in  reversion,  the 
same  descended  to  the  children  of  such  testator.  Section  2467^ 
R.  S.  1881 ;  Rvmrig  v.  Busing,  25  In^.  63. 

The  appellants  next  insist  that  if  the  widow  only  took  a 
life-estate  in  such  land,  still,  as  George  W.  Parks,  Sr.,  died 
before  the  termination  of  his  mother^s  estate,  no  part  of  the 
estate  in  reversion  descended  from  him  to  his  son  George  W. 
Parks,  Jr.,  for  the  reason  that  George  W.  Parks,  Sr.,  was  not 
in  possession,  had  not  received  rents,  etc. ;  in  other  words^ 
that  he  had  no  seizin  of  such  estate,  and,  consequently,  did 
not  become  the  stock  or  terminus  of  an  inheritance.  This  was 
the  rule  of  the  common  law.  4  Kent  Com.  (12th  ed.)  p.  388, 
This  rule,  however,  was  founded  on  reasons  peculiar  to  the 
feudal  system,  which  required  the  conveyance  of  real  estate  to 
be  accompanied  by  livery  of  seizin.  In  the  transmission  of 
title  either  by  purchase  or  by  descent,  posvsession,  actual  by 
entry,  or  constructive  by  receiving  rents,  etc.,  was  necessary,, 
and  without  the  one  or  the  other  no  title  vested,  and,  conse- 
quently, none  descended.  ^  No  such  formality  is  required  by 
our  law,  and,  therefore,  no  such  rule  prevails  with  us.  The 
title  of  real  estate  vests  without  such  possession,  and  whoever 
dies  the  owner  of  an  estate  of  inheritance  becomes  the  stock 
of  descent,  and  such  estate  descends  to  his  heirs.  Bing.  Des.,. 
p.  50. 

The  estate  in  this  case  was  not  contingent,  but  vested,  and 
consequently,  when  George  W.  Parks,  Sr.,  died,  the  same  de- 
scended to  his  son,  from  whom,  at  his  death,  it  likewise  de- 
scended.    Bing.  Des.,  p.  52. 

The  appellants  also  insist  that  if  the  land  in  dispute  de- 
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scended  to  George  W.  Parks,  Jr.,  it  did  not  descend  from  him 
to  the  appellee  Penelope,  because  she  was  an  illegitimate  child 
of  his  mother  and  had  no  inheritable  blood. 

Om*  statute  provides  that  if  any  intestate  shall  die  with- 
oat  issue,  or  their  descendants,  alive,  and  without  brothers 
or  sisters,  the  estate  shall  go  to  the  father  and  mother,  or  if 
either  be  dead  to  the  survivor.  Sections  2469  and  2470, 
R.  8. 1881. 

If  the  mother  of  George  W.  Parks,  Jr.,  had  survived  him, 
she  would  have  inherited  from  him  the  land  in  dispute,  and 
the  appellee  Penelope  claims  that,  under  section  2474,  R. 
S.  1881,  she  inherits  through  her  mother  precisely  as  her 
mother  would  have  inherited  had  she  survived  her  son.  This 
section  is  in  these  words :  "  Illegitimate  children  shall  in- 
herit from  the  mother  as  if  they  were  legitimate,  and  through 
the  mother,  if  dead,  any  property  or  estate  which  she  would, 
if  living,  have  taken  by  gift,  devise,  or  descent  from. any 
other  person.''  This  section  supports  the  appellee's  claim. 
It  substitutes  the  illegitimate  child  or  children  for  the  mother, 
and  entitles  such  person  or  persons  by  inheritance  to  such 
property  as  the  mother  would  have  taken  had  she  survived 
the  decedent.  The  mother  would  have  taken  this  property 
bad  she  survived  her  son,  and  as  she  did  not,  the  appellee, 
her  illegitimate  daughter,  takes  it  through  her  by  virtue  of 
this  section  of  the  statute. 

This  disposes  of  all  the  questions  discussed,  and  as  no  er- 
ror appears  in  the  record,  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  affirmed,  at 
the  appellants'  costs. 

FUed  Jan.  28, 1885. 
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IS  ^1  Davis  v.  The  State. 

C&nciNAL  Law.— Gaming.— /ndtdm«nt — DufUaJty, — MoHaa  to  Quxah. — An 
indictmeDt  under  section  2079,  R.  S.  1881,  charged  that  one  D.,  on,  etc, 
"was  the  keeper,  manager  and  tenant  occupying  a  certain  building,  ♦  ♦ 
and  did  then  and  there  *  *  unlawfully  and  knowingly  permit  and 
suffer^'  certain  persons  "to  be  and  remain,  playing  and  gaming  therein 
at  the  unlawful  games  of  faro  and  poker,  *  *  for  money,  *  *  and  did 
then  and  there,  on,"  etc.,  "  unlawfully  keep  said  building  to  be  used  and 
occupied  for  gaming,  contrary,"  etc.    On  motion  to  quash, 

Hdd,  that  the  indictment  is  not  bad  for  duplicity. 

Same. — In  such  case,  where  the  offences  charged  were  committed  by  the 
same  person,  at  the  same  time,  and  as  a  part  of  the  same  transaction, 
and  subject  the  offender  to  the  same  punishment,  they  may  be  joined 
conjunctively  in  one  count  as  one  offence. 

From  the  Bartholomew'  Circuit  Court. 
M.  D,  Emig,  for  appellant. 

F.  T,  Hord,  Attorney  General,  W.  Dixon,  Prosecuting  At- 
torney, and  W.  B.  Hord,  for  the  State. 

ZoLLARS,  C.  J. — Appellant  contends  that  the  indictment  is 
bad  for  duplicity,  and  that,  therefore,  the  court  below  erred 
in  overruling  the  motion  to  quash.  The  prosecution  is  under 
section  2079,  R.  8.  1881,  which  provides  that  whoever  keeps 
a  building,  etc.,  to  be  used  or  occupied  for  gaming,  or  know- 
ingly permits  the  same  to  be  used  or  occupied  for  gaming,  or 
whoever,  being  the  owner  of  any  building,  etc.,  rents  the  same 
to  be  used  or  occupied  for  gaming,  shall  be  fined  not  more 
than  five  hundred  nor  less  than  ten  dollars. 

The  indictment  is  in  one  count.  That  portion  which  charges 
and  describes  the  offence  is  as  follows :  "  That  one  John  M. 
Davis,  *  *  on  the  1st  day  of  January,  A.  D.  1883,  and  on 
divers  other  days  and  times  between  that  day  and  the  mak- 
ing of  this  presentment,  was  the  keeper,  manager,  and  tenant 
occupying  a  certain  building,  *****  and  did  then  and 
there,  and  on  the  said  divers  otlier  days  and  times  between 
that  time  and  the  making  of  this  presentment,  unlawfully  and 
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knowingly  permit  and  suffer  George  Mitchell,  *  *  *  *  and 
divers  other  persons,  to  the  grand  jury  unknown,  to  be  and 
remain,  playing  and  gaming  therein  at  the  unlawful  games  of 
faro  and  poker,  *  *  *  for  money,  *  *  *  and  did  then  and 
there  on  said  1st  day  of  January,  A.  D.  1883,  and  on  said 
divers  other  times  and  days  between  said  time  and  the  mak- 
ing of  this  presentment,  unlawfully  keep  said  building  to  be 
used  and  occupied  for  gaming,  contrary,''  etc. 

The  argument  is  that  the  above  section  of  the  statute  de- 
fines three  separate  offences :  First.  The  keeping  of  a  build- 
ing to  be  used,  etc.,  for  gaming ;  Second,  Knowingly  permit- 
ting the  same  to  be  used,  etc.,  for  gaming ;  and,  Third.  The 
renting  of  a  building  by  the  owner  to  be  used  for  gaming. 
And  that  the  indictment  charges  two  of  these  offences  in  the 
same  count,  and  is,  therefore,  double. 

A  case  involving  a  statute  similar  to  that  involved  here, 
came  before  this  court  in  1850.  In  that  case,  the  indictment 
charged  in  the  same  count,  that  the  defendant  kept,  and  suf- 
fered his  house  to  be  used  for  gaming.  It  was  insisted  that 
the  indictment  was  bad,  because  it  charged  two  offences.  It 
was  held  that  it  charged  but  one  offence.  Dormer  v.  State,  2 
Ind.  308.  In  support  of  the  ruling,  the  court  cited  the  case 
of  State  V.  Slocum,  8  Blackf.  315,  where  it  was  held  that  an 
indictment  in  one  count,  charging  that  the  defendant  mali- 
ciously, etc.,  destroyed  and  injured,  and  caused  to  be  destroyed 
and  injured,  a  certain  mare,  etc.,  was  not  objectionable  for 
mnitifiu*iousness  or  uncertainty,  under  a  statute  which  pro- 
vided that  every  person  who  should  maliciously,  etc.,  destroy, 
etc.,  or  cause  to  be  destroyed,  etc.,  any  property  of  another, 
should  be  guilty,  etc. 

In  the  case  of  Sowle  v.  Staie,  11  Ind.  492,  a  statute,  in  all 
essentials  similar  to  the  present  statute,  was  involved.  The 
prosecution  was  upon  an  information.  After  setting  out  the 
statute,  the  court  said :  '^  The  first  branch  of  the  above  section 
contemplates  two  offences — first,  the  keeping  of  a  building, 
etc.,  for   gambling;  and  second,  suffering  gambling  in  his 
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building.  *  *  *  In  the  latter  case,"  {Dormer  v.  State,  svr- 
pro)  "  a  question  was  made  as  to  duplicity — ^the  indictment 
charging  that  the  defendant  kept,  and  suffered  his  house  to  be 
used,  for  gaming,  etc.  The  Court  held  that  the  indictment 
was  not  double,  which  was  undoubtedly  a  correct  ruling,  for 
the  obvious  reason  that,  if  the  defendant  kept  his  house  for 
gambling,  it  could  neither  add  to,  nor  diminish  from  the 
offence  that  he  suffered  it  to  be  used  for  the  purpose  for  which 
it  was  kept.  The  latter  was  merged  in  the  former.^'  The 
indictment  in  the  case  of  Crawford  v.  State,  33  Ind.  304, 
charged  that  the  defendant  unlawfully  kept  and  suffered  a 
certain  building,  etc.,  to  be  used  for  gaming,  and  then  and 
there  unlawfully  suffered  Michael  Beck,  James  A.  Stretch, 
etc.,  to  play  at  a  certain  game,  commonly  called  billiards,  lor 
money,  etc.  It  will  be  observed  that  this  indictment  was 
very  similar  to  the  one  before  us,  except  in  the  order  of 
statement.  It  was  claimed  there,  that  the  indictment  was- 
bad  for  duplicity.  The  court  said :  "  This  question  has  been 
settled  in  this  court  against  the  appellant,"  and  cited  the  cases 
of  Dormer  v.  Staie,  supra,  and  State  v.  Slocum,  supra.  The 
same  question,  under  the  same  statute,  and  upon  an  indict- 
ment in  all  respects  the  same  as  that  before  us,  except  in  the 
order  of  statement,  came  before  the  court  again  in  the  case 
of  Padgett  v.  State,  68  Ind.  46,  and  upon  the  authority  of  the 
case  of  Orawford  v.  State,  supra,  the  indictment  was  held 
suflScient.  In  the  later  case  of  State  v.  Pancake,  74  Ind.  15, 
the  indictment  charged  that  the  defendant  kept  a  house  for 
gaming,  by  permitting  certain  named  persons  to  gamble 
therein  for  money.  After  citing  what  was  said  in  the  case 
of  Sowle  V.  State,  supra,  about  the  statute  contemplating  two 
offences,  viz.,  the  keeping  of  a  building  for  gaming,  and  per- 
mitting gambling  therein,  it  was  held  that  the  indictment 
sufficiently  charged  the  keeping  of  the  building  for  gam- 
bling, without  aid  from  the  averments  which  followed  it,  and 
that  the  portion  in  relation  to  the  character  of  the  games- 
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played,  and  the  persons  who  played  them,  might  be  regarded 
as  snrplosage,  and  would  not  render  the  indictment  bad. 

The  indictment  in  that  case  is  not  so  similar  to  the  one  be- 
fore us  as  the  indictments  in  the  other  cases  cited,  for  the  reason 
that  the  word  "  by"  indicates  that  what  followed  it  was  in 
support  of  the  charge  that  the  house  was  kept  for  gambling. 
These  are  the  only  cases  that  we  have  found  in  our  search, 
in  which  the  question  here  involved  has  been  adjudicated 
by  this  court.  In  all  of  them  it  is  conceded,  and  in  some  of 
them  held,  that  the  section  of  the  statute  defines  the  offences 
of  keeping  a  house  for  gaming,  renting  a  house  for  gaming, 
and  permitting  gaming  in  such  a  house,  as  separate  offences, 
and  in  all  of  them  it  was  held  that  an  indictment,  charging 
in  one  count  two  of  the  offences,  is  not  bad  for  duplicity. 
None  of  them  give  a  very  satisfactory  reason  for  the  holding, 
unless,  perhaps,  the  case  of  SowU  v.  State,  supra,  and  the  case 
of  &ate  V.  Pancake,  supra,  which,  as  we  have  seen,  involved 
a  differently  framed  indictment. 

The  purpose  of  the  statute  is  to  suppress  gambling  houses. 
If  a  person  keeps  a  house  to  be  used  for  gaming,  he  violates 
♦he  statute,  and  may  be  convicted.  If  a  person  knowingly 
permits  his  house  to  be  occupied  or  used  for  gaming,  he,  that 
fer,  makes  it  a  gambling  house,  violates  the  statute,  and  may 
be  convicted.  In  this  sense,  the  offences  are  separate,  and 
may  be  separately  prosecuted.  And  yet,  in  another  sense, 
the  offences  constitute  the  one  offence  of  violating  the  stat- 
ute against  gambling  houses.  And  in  this  sense,  as  was  said 
in  the  case  of  Sowle  v.  Staie,  supra,  the  offence  of  permit- 
ting the  gambling  is  merged  in  the  offence  of  keeping  a 
gambling  house.  . 

Mr.  Bishop,  in  his  work  on  Criminal  Procedure,  vol.  1,  at 
section  436,  in  speaking  of  statutes  framed  like  that  under  * 
consideration,  says :  "  It  is  common  for  a  statute  to  declare, 
that,  if  a  person  does  this,  or  this,  or  this,  he  shall  be  punished 
In  a  way  pointed  out.  Now,  if,  in  a  single  transaction,  he  does 
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all  the  things,  he  violates  the  statute  but  once,  and  incurs  only 
one  penalty.  Yet  he  violates  it  equally  by  doing  one  of  the 
things.  Therefore,  an  indictment  upon  a  statute  of  this  kind 
may  allege,  in  a  single  count,  that  the  defendant  did  as 
many  of  the  forbidden  things  as  the  pleader  chooses,  employ- 
ing the  conjunction  and  where  the  statute  has '  or,'  and  it  will 
not  be  double,  and  it  will  be  established  at  the  trial  by  proof 
of  any  one  of  them.''  In  support  of  this  the  author  cites 
English  cases,  and  cases  by  the  Supreme  Courts  of  Massa- 
chusetts, Missouri,  Iowa,  New  Hampshire,  Texas,  West  Vir- 
ginia, Georgia,  Maine,  Wisconsin,  Alabama,  and  some  of  the 
United  States  Circuit  Courts, 

In  speaking  of  an  indictment  under  statutes  in  relation  to 
gaming  houses,  the  same  author,  at  section  493,  vol.  2,  of  the 
same  work,  says :  "  Nor  is  it  double  or  uncertain,  though  it 
alleges  that  the  defendant  kept  the  house  on  a  day  named,  and 
allowed  gaming  in  it  then  and  on  divers  days  and  times  be- 
fore and  after." 

In  the  case  of  Clifford  v.  Statey  29  Wis.  327,  it  was  held 
that  when  a  statute  makes  it  a  crime  to  do  any  one  of  several 
things  mentioned  diyundively,  all  of  which  are  punished 
alike,  it  is  a  general  rule  that  the  whole  may  be  charged  can- 
jundivdy  in  a  single  count  as  a  single  offence. 

In  the  case  of  Byrne  v.  Statey  12  Wis.  577,  it  was  said : 
''  The  rule  is  well  settled  that,  where  a  statute  makes  either 
of  two  or  more  distinct  acts  connected  with  the  same  general 
offence  and  subject  to  the  same  measure  and  kind  of  punish- 
ment, indictable  separately  as  distinct  crimes  when  each  shall 
have  been  committed  by  different  persons  or  at  different  times, 
they  may,  when  committed  by  the  same  person  at  the  same 
time,  be  coupled  in  one  count,  as  constituting  altogether  but 
♦  one  offence.  In  such  cases,  the  several  acts  are  considered  as 
so  many  steps  or  stages  in  the  same  aflair,  and  the  offender 
may  be  indicted  as  for  one  combined  act  in  violation  of  law ; 
and  proof  of  either  of  the  acts  mentioned  in  the  statute  and 
set  forth  in  the  indictment  will  sustain  a  conviction.  *    *  * 
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Tbere  can  be  no  doubt  that  the  receiving  and  sanctioning  the 
reception  of  a  vote,  under  the  circumstances  stated  in  the 
statute,  are  distinct  offences,  and  when  committed  separately 
maj  be  indicted  as  such,  but  the  indictment  is  not  double  or 
uncertain  because  both  are  joined  in  the  same  count  for  the 
reason  above  stated/'  See,  also,  State  v.  Oooster,  10  Iowa, 
453 ;  StcUe  v.  Myers,  10  Iowa,  448.  And,  to  the  same  effect  as 
the  Wisconsin  cases.  State  v.  Prescott,  33  N.  H.  212,  Mackey 
V.  SUxtCy  3  Ohio  St.  362,  State  v.  Fletcher,  18  Mo.  425,  Ckm- 
monwecUth  v.  TicUcheU,  4  Cush.  74. 

Francisco  v.  State,  4  Zab.  30.  In  this  case  it  was  said :  "An- 
other error  alleged  is,  that  the  indictment  charges  several  mis- 
demeanors in  a  single  count,  to  wit,  an  assault  and  battery  and 
&lse  imprisonment.  There  is  nothing  in  this.  The  assault, 
the  battery,  the  false  imprisonment,  though  in  themselves 
separately  considered  they  are  distinct  offences,  yet  collec- 
tively they  constitute  but  one  offence — the  seizure  and  forci- 
ble detention  of  a  person  illegally  and  against  his  will  is 
technically  such  an  offence." 

Our  own  cases  are  in  accord  with  the  general  doctrine  of 
the  above  authorities.  State  y.  Kuns,  5  Blackf.  314;  Dur- 
ham V.  State,  1  Blackf.  33;  State  v.  Hutzell,  53  Ind.  160. 

The  case  before  us  falls  clearly  within  the  doctrine  of  the 
above  authorities,  which,  in  our  judgment,  is  a  reasonable 
doctrine.  Here  the  indictment  charges  those  things  which 
are  in  violation  of  the  section  of  the  statute  against  gambling 
hooses ;  they  were  committed  by  the  same  person,  and  at  the 
same  time,  are  a  part  of  one  transaction,  and  subject  the  of- 
fender to  the  same  punishment,  and  are,  therefore,  properly 
joined  in  the  same  count. 

Appellant's  reliance  is  upon  the  case  of  Knopf  v.  State,  84 
Ind.  316.  All  that  was  held  in  that  case  is  that  separate  and 
distinct  offences,  created  by  separate  and  distinct  sections  of 
the  statute,  and  separate  statutes,  can  not  be  joined  in  the 
same  count  of  an  indictment,  and  that  such  an  indictment 
^  be  quashed  for  duplicity.     We  adhere  to  the  doctrine  or 
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that  case^  but  it  is  not  the  case  before  us.     The  two  cases  are 
clearly  and  readily  distinguishable.     We  conclude  that  the 
court  below  did  not  err  in  overruling  the  motion  to  quash  the 
indictment^  and,  therefore,  affirm  the  judgment,  with  costs. 
Filed  Feb.  13, 1885. 


No.  10,778. 

Cleveland,  Columbus,  Cincinnati  and  Indianapolis 
Railway  Company  t?.  Wynant. 

Neouoekce. — Sufficienqf  of  ComplainL — Demurrer. — MoHon. — ^In  an  action 
to  recover  damages  for  personal  injuries  caused,  as  alleged,  by  the  neg- 
ligence of  the  defendant,  a  general  charge  of  such  negligence  is  suffi- 
cient to  withstand  a  demurrer  to  the  complaint,  for  the  want  of  facts; 
and,  in  general,  objections  to  the  sufficiency  of  a  complaint,  on  the 
ground  that  its  allegations  in  regard  to  negligence  are  not  full,  clear  or 
explicit,  can  not  be  reached  by  a  demurrer  for  the  want  of  facts,  but 
Jf/Jg  j^  only  by  a  motion  to  make  the  complaint,  or  the  particular  allegation, 

more  certain  and  specific. 

166  149i  Pkaotice, — AUegotioM  aTid  Evidence, — McUerial  Varianee.—New  Trial — Error, 
Iq^     ^  — The  plaintiff  must  recover  upon  and  according  to  the  allegations  of 

167  340|  his  complaint,  or  not  at  all ;  and  where  he  obtains  a  verdict  upon  evi- 
^  .gj  dence  which  makes  or  tends  to  make  a  case  materially  different  from 
171     481U                  the  case  stated  in  his  complaint,  it  is  error  to  overrule  the  defendant's' 

motion  for  a  new  trial. 

From  the  Madison  Circuit  Court. 

H.  H.  Poppleton,  M.  S.  Robinson,  J.  W,  Lovett,  A.  C.  Har- 
ris and  W.  H.  GcUkins,  for  appellant. 

H.  D.  Thompson  and  T,  B.  Orr,  for  appellee. 

HowK,  J. — The  first  error  of  which  the  appellant  com- 
plains here  is  the  overruling  of  its  demurrer  to  each  para- 
graph of  appellee^s  complaint.  The  complaint  contained 
two  paragraphs.  In  the  first  paragraph,  the  appellee  alleged 
that  the  appellant  was  the  owner  of,  and  for  ten  years  last  past 
had  been  operating,  a  railroad  from  the  city  of  Cleveland,  in 
the  State  of  Ohio,  to  the  city  of  Indianapolis,  in  this  State, 
through  the  county  of  Madison^  and  that  its  railroad  passed 
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over  and  across  the  highway  leading  from  the  city  of  Ander- 
son to  the  town  of  Pendleton,  both  in  Madison  county ;  that, 
in  1867,  the  appellant  constructed  a  branch  railroad,  leading 
from  the  main  line  of  its  road  to  a  gravel  bank  in  said  county, 
of  the  length  of  about  one  mile,  and  had  owned  and  operated 
such  branch  railroad  continuously  since  its  construction,  which 
branch  crossed  the  aforesaid  highway  in  Madison  county; 
that,  on  March  22d,  1882,  the  appellant  placed  about  forty 
box  and  flat  cars  on  the  track  of  its  branch  railroad,  at  and 
near  its  crossing  of  the  above  described  highway,  one  of 
which  box  cars  the  appellant  then  placed  upon  and  partially 
across  su<?h  highway,  which  box  car  as  so  placed  by  appel- 
lant extended  twenty-four  feet  upon  the  highway,  and  to  the 
edge  of  the  part  of  the  highway  then  used  by  the  public  as 
their  route  of  travel,  and  then  and  there  unlawfully  permit- 
ted such  car  to  obstruct  the  highway  and  the  travel  thereon ; 
that,  on  the  day  last  named,  the  appellee  was  going  from  her 
home  in  said  county  to  the  city  of  Anderson,  in  a  two-horse 
^ring-wagon  drawn  by  two  quiet  and  gentle  horses;  that 
when  she  came  with  said  team  of  horses  to  the  crossing  of 
the  highway  by  such  branch  railroad,  the  appellant  by  care- 
lessly, negligently  and  unlawfully  permitting  said  box  car, 
in  its  then  condition,  to  remain  upon  such  highway  as  afore- 
said, caused  the  said  team  of  hbrses  and  each  of  them  to  become 
frightened  and  unmanageable,  and  to  run  away,  and  in  their 
fright  to  overturn  the  wagon  in  which  appellee  was  riding, 
and  threw  her  out  of  the  wagon,  thereby  breaking  her  arm 
and  greatly  injuring  her  body,  causing  her  great  bodily  and 
mental  pain  and  suffering,  etc.,  all  of  which  was  done  and 
caused  by  the  appellant,  without  appellee's  fault  or  negli- 
gence, to  her  damage  in  the  sum  of  $5,000,  for  which  she 
demands  judgment,  etc. 

In  the  second  paragraph  of  her  complaint,  the  appellee 
alleged  that,  on  March  22d,  1882,  the  appellant  being  the 
owner  of  a  railroad  and  the  cars  and  locomotives  proper  for 
Vol.  100.— 11 
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operating  the  same,  and  then  engaged  in  operating  the  same,, 
the  appellee  then  going  along  one  of  the  public  highways  of 
Madison  county,  in  a  two-horse  spring-wagon  drawn  by  two 
quiet  and  safe  horses ;  that  by  reason  of  the  negligence  and 
carelessness  of  the  appellant,  unlawfully  permitting  an  empty 
box  car  to  remain  on  the  track  of  its  railroad,  and  to  unlaw- 
fully remain  in  and  upon  such  highway  where  appellee  was 
compelled  to  travel,  and  by  reason  of  such  box  car  being  so 
in  the  highway  as  above  stated  and  "in  its  then  condition,'' 
the  said  horses  became  frightened  and  ran  away,  overturning- 
the  wagon  and  throwing  appellee  upon  the  ground  and  against 
a  fence,  by  reason  of  which  her  arm  was  broken,  and  she  was. 
otherwise  greatly  injured  and  caused  to  suffer  great  bodily 
and  mental  pain,  and  to  entirely  lose  the  use  of  her  arm ;  all 
of  which  was  caused  by  the  carelessness  and  negligence  of 
appellant,  without  any  fault  or  negligence  of  the  appellee,  by 
reason  of  which  she  silstained  damages  in  the  sum  of  $5,000,. 
for  which  sum  she  demanded  judgment,  etc. 

Appellant's  counsel  earnestly  insist,  in  argument,  that  the 
&cts  stated  in  each  of  these  paragraphs  of  complaint  are  insuffi- 
cient to  constitute  a  cause  of  action.  It  must  be  confessed  that 
the  facts  of  the  case  are  not  very  fully  or  accurately  stated  in 
either  paragraph,  and,  especially,  in  the  second  paragraph  of 
the  complaint.  But  it  must  be  borne  in  mind,  in  consider- 
ing this  question,  that  all  the  facts  well  pleaded,  whether 
fully  or  accurately  stated  or  not,  by  force  and  for  the  pur- 
poses of  the  demurrer,  are  admitted  to  be  true  precisely  as 
the  same  are  pleaded.  Thus  considering  the  objections  urged 
by  appellant's  counsel  to  appellee's  complaint,  in  the  case  in 
hand,  we  have  no  difficulty  in  reaching  the  conclusion  that 
none  of  them  are  well  taken,  as  to  either  paragraph  of  the 
complaint,  by  the  demurrers  thereto  for  the  want  of  sufficient 
&cts.  The  argument  of  counsel  is  chiefly  devoted  to  the  con- 
sideration of  the  alleged  insufficiency  of  the  facts  stated  in 
the  second  paragraph  of  complaint  to  constitute  a  cause  of 
action.     Counsel  say  of  this  paragraph,  that  its  allegations 


NOVEMBER  TERM,  1884.  163 

GleYeland,  Columbus,  Cincinnati  and  Indianapolis  B.  W.  Co.  v.  Wjnant. 

negative  the  idea  that  the  box  car  was  placed  in  and  upon 
the  highway  by  the  appellant.  We  find  no  such  negation  in 
the  paragraph.  It  simply  &ils  to  allege  how  or  by  whom 
the  car  was  placed  there,  and  it  can  hardly  be  said  that  this 
silence  of  the  paragraph  upon  the  subject  either  affirms  or 
negatives  the  idea  that  the  car  was  placed  there  by  the  ap- 
pellant. This  paragraph  substantially  charges  that  the  ap- 
pellant unlawfully  permitted  an  empty  box  car,  on  the  track 
of  its  railroad,  to  unlawfully  remain  in  and  upon  the  high- 
way where  appellee  was  compelled  to  travel,  etc.  That  is, 
without  any  statement  as  to  how  or  by  whom  the  car  was 
placed  there,  it  is  charged  that  the  appellant  unlawfully  per- 
mitted it  to  remain  in  and  upon  the  highway.  In  section. 
2170,  R.  S.  1881,  in  force  since  September  19th,  1881,  it  is 
made  a  criminal  offence  punishable  by  fine  to  permit  or  suffer 
a  railroad  train,  ^^  used  for  carrying  freight,'^  to  remain  stand- 
ing across  any  public  highway,  street  or  alley.  We  know 
that  box  cars  are  ordinarily  used  for  carrying  freight,  and 
when  it  was  charged  that  appellant  permitted  an  empty  box 
car  ta  unlawfully  remain  in  and  upon  the  public  highway, 
the  appellant  was  thereby  charged  with  the  violation  of  a 
positive  statute  prohibiting  the  wrongful  obstruction  of  a 
public  highway.  Section  1964,  R.  S.  1881.  The  act  of  the 
appellant  in  permitting  the  empty  box  car  to  remain  in  and 
upon  the  public  highway  was  an  unlawful  act,  and  it  was 
charged  in  effect  that  this  act  was  occasioned  by  the  appel- 
lant's negligence. 

It  is  settled  by  the  decisions  of  this  court,  that  a  general 
allegation  of  negligence  is  sufficient  to  withstand  a  demurrer 
to  the  complaint  for  the  want  of  facts ;  and  that,  under  such 
allegation,  the  facts  constituting  negligence  may  be  given  in 
evidence.  Indianapolis,  etc,,  R.  R.  Co.  v.  Keeley,  23  Ind.  133; 
Ohio,  etc.,  R.  W.  Co.  v.  Selby,  47  Ind.  471 ;.  Pittsburgh,  etc.,  R. 
R.  Co.  V-  Nelson,  51  Ind.  150.  So,  too,  it  has  been  repeat- 
edly held  by  this  court,  where  it  was  claimed  that  the  allega- 
tions of  the  complaint  in  regard  to  negligence  were  not  suffi- 
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ciently  full,  clear  and  explicit,  that  the  objection  could  not 
be  reached  by  a  demurrer  for  the  want  of  facts,  but  only  by 
a  motion  to  make  the  complaint,  or  the  particular  allegation 
thereof,  more  specific.  Cincinnati,  etc.,  R.  R.  Co.  v.  Chester, 
67  Ind.  297;  Hawley  v.  Williams,  90  Ind.  160;  Pennsylva- 
nia Co.  V.  Dean,  92  Ind.  459. 

Appellant's  counsel  further  insist  that  the  second  paragraph 
of  complaint  is  bad  on  demurrer,  because  "  it  is  not  even 
charged  therein  that  the  horses  took  fright  at  the  car.''  We 
think,  however,  that  the  paragraph  is  not  fairly  open  to  this 
objection.  The  allegation  of  the  paragraph,  on  this  point,  is 
that  by  reason  of  the  box  car  being  so  in  the  highway  as 
above  stated,  and  "  in  its  then  condition,"  the  horses  became 
frightened,  etc.  This  averment  is  somewhat  vague  and  un- 
certain, it  is  true ;  but  the  remedy  for  such  a  defect  in  plead- 
ing, as  we  have  already  said,  is  by  motion,  and  not  by  demurrer. 
The  phrase,  "  in  its  then  condition,"  is  a  meaningless  expres- 
sion and  adds  nothing  to  the  force  of  the  averment;  but,  re- 
jecting this  expression  as  mere  surplusage,  we  think  the 
allegation  shows  with  certainty,  sufficient  on  demurrer,  that 
the  pleader  intended  to  and  does  charge  that  the  horses  took 
fright  at  the  car. 

A  number  of  other  objections  are  urged  by  appellant's 
counsel  to  the  sufficiency  of  each  of  the  paragraphs  of  ap- 
pellee's complaint,  but,  as  to  these  objections,  it  is  enough  for 
us  to  say  that  none  of  them,  in  our  opinion,  are  properly  pre- 
sented for  our  decision  by  the  errors  assigned  upon  the  over- 
ruling of  the  demurrers  to  the  complaint.  We  need  not, 
therefore,  and  do  ifot  extend  this  opinion  in  the  separate  con- 
sideration of  these  objections.  While  we  can  not  commend 
either  of  the  paragraphs  of  complaint  as  a  model  of  good 
pleading,  yet  we  think  that  each  of  them  stated  facts  suffi- 
cient to  withstand  the  appellant's  demurrers.  Each  of  them 
stated,  substantially,  that  by  the  appellant's  negligence  in  per- 
mitting an  empty  box  car  to  unlawfully  remain  in  and  upon 
the  public  highway  mentioned,  the  appellee's  team  of  horses 
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became  frightened  at  such  box  car,  ran  away,  etc.  In  the  first 
paragraph  it  was  charged,  in  addition  to  what  we  have  last 
stated,  that  the  appellant  unlawfully j^/aced  the  box  car  in  and 
upon  the  highway,  and  this  was  the  material  difference  be- 
tween the  two  paragraphs. 

Appellant^s  counsel  very  earnestly  insist  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial,  upon  the  ground  that 
the  verdict  of  the  jury  was  not  sustained  by  sufficient  evi- 
dence. We  think  this  point  is  well  taken.  Of  course,  evi- 
dence tending  to  prove  the  appellant's  negligence  in  relation 
to  the  box  car,  as  charged  in  either  paragraph  of  the  com- 
plaint, is  not  alone  sufficient  to  entitle  the  appellee  to  recover 
damages  for  the  injuries  she  sustained.  It  must  be  shown 
also  by  the  evidence,  that  the  appellee's  injuries  were  occa- 
sioned not  only  by  the  appellant's  negligence  as  the  proxi- 
mate cause,  without  contributory  negligence  on  her  part,  but 
substantially  in  the  manner  alleged  in  the  complaint.  It  was 
charged  in  each  paragraph  of  complaint,  that  the  appellee's 
team  of  horses  became  frightened  at^the  empty  box  car,  neg- 
ligently and  unlawfully  suffered  by  appellant  to  remain  in  and 
upon  the  public  highway,  and  ran  away,  etc.  There  is  no 
evidence  in  the  record  tending  to  prove  that  appellee's  team 
became  frightened  at  the  car ;  on  the  contrary,  we  think  the 
evidence  utterly  refutes  the  charge  that  the  team  took  fright 
at  the  car.  It  was  shown  by  the  evidence  that  the  horses 
were  quiet  and  gentle,  and  so  much  accustomed  to  cars  and 
the  noise  of  railroad  trains  that  they  would  stand  quietly 
within  a  few  feet  of  a  swiftly  running  train.  The  appellee 
and  her  husband  were  together  at  the  time  the  team  ran  away, 
and  were  witnesses  on  the  trial  of  this  cause.  Neither  of  them 
testified,  nor  did  any  other  witness,  that  the  horses  became 
frightened  at  the  car.  Appellee  testified :  "  The  horses  got 
scared  at  the  noise  that  was  made.  I  could  not  tell  what  did 
it,  but  it  was  the  noise  that  scared  the  horses."  When  asked 
if  she  could  describe  the  noise,  her  answer  was :  "  No,  sir ;  it 
was  a  kind  of  racket,  enough  to  scare  horses."   Her  husband 
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testified  to  the  effect  that  the  horses  became  frightened  at  a 
noise  in  a  car  that  was  on  the  railroad  out  in  the  public  high- 
way. There  is  no  other  evidence  in  the  record  in  conflict  with 
that  of  the  appellee  and  her  husband.  We  are  of  opinion, 
therefore,  that  there  is  an  absolute  failure  of  evidence  to  sustain 
the  case  made  by  the  material  allegations  of  the  complaint. 

It  has  often  been  held  by  this  court  that  the  plaintiff  must 
recover  secundum  allegata  et  probaia,  or  not  at  all.  In  Board- 
man  v.  Griffin^  52  Ind.  101,  the  court  said :  "  It  would  be 
folly  to  require  the  plaintiff  to  state  his  cause  of  action,  and 
the  defendant  to  disclose  his  grounds  of  defence,  if,  on  the 
trial,  either  or  both  might  abandon  such  grounds  and  recover 
upon  others  which  are  substantially  different  from  those  al- 
leged." To  the  same  effect,  substantially,  are  the  following 
more  recent  cases :  Terry  v.  Shively,  64  Ind.  106 ;  Perry  v, 
Bamett,  65  Ind.  622;  Thomas  v.  Dale,  86  Ind.  435. 

A  new  trial  ought  to  have  been  granted  the  appellant  in 
the  case  in  hand,  because  the  evidence  did  not  tend  even  to 
sustain  the  verdict  on  every  material  point. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 
Filed  Jan.  29, 1885.    Petition  for  a  rehearing  overruled  March  17, 1885. 


No.  11,988. 

Miles,  Treasurer,  v.  Ray. 

Railroad. — Public  Aid. — Levy  of  Tax  Exceeding  Two  per  Cent,  %n  7\co  Tean, 
— Shrinkage  in  Value  of  Taxables. — Injunction. — Tender. — A  township  voted 
an  appropriation  of  $30,000  in  aid  of  a  railroad,  that  sum  being  less 
than  two  per  cent,  of  the  taxables  for  the  preceding  year,  1879.  In 
1880,  the  county  board  levied  a  tax  of  one  per  cent,  on  such  taxables, 
but,  owing  to  shrinkage  in  the  value  thereof,  this  levy  produced  less  than 
one-half  of  the  appropriation.  In  1881,  the  board  levied  the  entire  re- 
mainder of  the  appropriation,  which  required  1^^  per  cent. 
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Edd,  that  under  sections  4056  and  4057,  B.  S.  1881,  the  board  bad  no 
power  to  order  a  levy  exceeding  two  per  cent,  in  any  one  period  of  two 
years,  and  that  the  collection  of  the  excess  could  be  enjoined  by  paying 
or  tendering  the  part  of  the  tax  legally  due. 

Hddy  also,  that  if  a  levy  of  two  per  cent,  in  two  years  would  not  have  pro- 
duced the  required  amount,  by  reason  of  the  shrinkage,  an  additional 
levy  for  the  deficiency  might  have  been  ordered  in  the  succeeding  year. 

From  the  Fountain  Circuit  Court. 

i.  Nebeker  and  H.  H.  Dochterman,  for  appellant. 
G.  D.  Hurley  and  J5.  Crane,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee,  a  resident  freeholder  and 
taxpayer  of  Troy  township,  in  Fountain  county,  Indiana^ 
brought  this  suit  against  the  treasurer  of  said  county  to  pre- 
vent by  injunction  the  collection  of  a  tax  alleged  to  be  illegal. 

The  township  had  voted  an  appropriation  of  $30,000  in 
aid  of  a  railroad  to  be  constructed  through  the  township. 
This  amount  was  less  than  two  per  cent,  of  the  amount  of 
the  taxables  of  the  township  for  the  year  preceding,  which 
was  1879.  In  June,  1880,  the  county  board  ordered  that 
the  amount  voted  be  donated  to  the  railroad  company,  and 
also  ordered  a  levy  of  one  per  cent,  on  the  taxables  of  the 
township  for  the  current  year,  1880;  this  levy  was  duly  col- 
lected; it  produced  $12,286.45,  the  taxables  of  1880  being 
$1,228,646.  Owing  to  a  shrinkage  in  the  taxables,  the  levy 
of  one  per  cent,  did  not  produce  one-half  of  the  appropriation 
vot«l,  but  left  $17,713.55  to  be  subsequently  raised. 

The  taxables  of  said  township  for  1881  amounted  to  $1,- 
249,477,  and  the  county  board,  at  its  June  term,  1881,  instead 
of  levying  another  one  per  cent,  thereof,  which  would  have 
produced  $12,494.77,  ordered  a  levy  of  the  entire  remainder 
of  the  $30,000  voted,  viz.,  $17,713.55,  which  sum  was  regu- 
larly assessed  upon  the  taxables  of  said  township  for  1881^ 
and  was  placed  upon  the  duplicate. 

The  plaintiff  was  assessed  for  1881,  upon  $8,315,  which 
was  all  the  taxable  property  he  had.  It  required  a  levy  of 
Ij^  per  cent,  to  raise  said  sum  of  $17,713,55,  and  such  a 
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levy  was  made.  The  amount  of  it  upon  the  plaintifip's  taxable 
property  was  $118.57.  The  plaintiff,  being  ignorant  of  said 
illegality,  paid  the  first  half  of  said  taxes,  viz.,  $59.08,  and 
afterwards,  before  suit  brought,  tendered  to  said  treasurer 
$30.16  in  payment  of  the  remainder  of  the  amount  of  $1  on 
each  $100  worth  of  his  taxables,  which  the  treasurer  refused 
to  receive,  and  which  was  paid  into  court  for  his  use.  The 
plaintiff  refused  to  pay  the  -^^  of  one  per  cent.,  amounting 
to  $34.92,  and  this  amount  is  on  the  duplicate  in  the  hands 
of  said  treasurer  who  is  threatening  to  collect  it. 

Said  railroad  has  never  been  constructed  thr-ough  said  town- 
ship; no  work  has  been  done  on  the  last  two  miles  of  the 
proposed  line  in  said  township;  no  iron  has  been  laid  there 
and  no  train  of  cars  has  passed  through  the  township.  But^ 
under  the  orders  aforesaid  of  the  county  board,  there  has  been 
already  collected  in  said  township  the  sum  of  $30,125.75,  and 
said  county  board  has  paid  said  railroad  company  $31,085.51. 

The  complaint  avers  the  facts  as  aforesaid,  and  prays  that 
said  illegal  tax,  to  wit,  the  exce&s  above  one  per  cent,  of  the 
taxables  be  declared  null  and  void,  and  that  said  treasurer  be 
perpetually  enjoined  from  collecting  the  same. 

The  treasurer  filed  a  demurrer  to  the  complaint  for  want 
of  facts  sufficient;  the  demurrer  was  overruled ;  the  defendant 
refused  to  answer ;  judgment  was  rendered  for  the  plaintiff  on 
the  demurrer,  and  the  defendant  was  enjoined  pursuant  to  the 
prayer  of  the  complaint.    He  appealed.    He  assigns  as  errors : 

1.  Overruling  the  demurrer  to  the  complaint. 

2.  That  the  complaint  does  not  state  facts  sufficient. 

The  following  are  the  statutes  by  which  this  case  is  gov- 
erned: R.  S.  1881,  section  4056.  "  If  a  majority  of  the  votes 
cast  shall  be  in  favor  of  such  railroad  appropriation,  the  board 
of  county  commissioners,  at  its  ensuing  regular  June  session, 
shall  grant  the  prayer  of  said  petition,  and  shall  levy  a  special 
tax  of  at  least  one-half  of  the  amount  specified  in  said  pe- 
tition, but  not  exceeding  one  per  centum  upon  the  real  and 
personal  property  in  the  county  or  township,  as  the  case 


NOVEMBER  TERM,  1884.  169 

Miles,  Treasurer,  t-.  Ray. 

may  be,  liable  to  taxation  for  State  and  county  purposes. 
*  *  *  And  if  the  sum  so  levied  shall  not  be  equal  to 
the  amount  specified  in  said  petition,  then  the  residue  thereof 
shall  be  levied  by  said  board  of  county  commissioners  at  the 
June  session  of  the  following  year." 

Section  4057.  "  No  township  shall  be  authorized  by  the 
provisions  of  this  act  to  appropriate  to  railroad  purposes,  or 
to  raise  by  taxation  for  such  purpose,  to  exceed  two  per  centum 
upon  the  taxables  of  such  township,  as  said  taxables  shall  ap- 
pear upon  the  tax-duplicate  of  the  county,  in  any  one  period 
of  two  years." 

The  power  to  subject  property  to  taxation  in  aid  of  rail- 
road companies  can  be  exercised  only  in  strict  conformity  to, 
and  by  a  rigid  compliance  with  the  letter  and  spirit  of,  the  act 
conferring  the  authority.  The  act  should  be  strictly  construed 
in  favor  of  the  rights  of  property.  People  v.  Smith,  45  N. 
Y.  772 ;  Garrigua  v.  Board,  etc.,  39  Ind.  66 ;  Bronenberg  v. 
Board,  etc.,  41  Ind.  502 ;  Finney  v.  Lamb,  54  Ind.  1 ;  State, 
ex  rel,,  v.  Board,  etc.,  92  Ind.  133. 

The  demurrer  admitting  the  facts  stated  in  the  complaint, 
it  appears  that  the  county  board,  by  ordering  a  levy  of  more 
than  two  per  centum  upon  the  taxables  as  they  appeared  upon 
the  tax-duplicate  in  one  period  of  two  years,  failed  to  obey 
sections  4056  and  4057,  supra. 

The  tax  levied  in  1880,  being  limited  to  one  per  cent,  of 
the  taxables  of  the  preceding  year,  was  right,  but  when,  by 
reason  of  the  shrinkage  of  the  taxables  in  1880,  one  per  cent, 
thereof  did  not  produce  one-half  of  the  money  appropriated, 
the  board  in  1881  had  no  right  to  order  a  levy  of  the  entire 
remainder  of  the  appropriation,  because  that  would  require  a 
tax  of  l-j^  per  centum  of  the  taxables,  which,  added  to  the 
1  per  centum  of  the  previoas  year,  would  make  2^^  per 
centum  in  one  period  of  two  years,  and  this  is  exactly  what 
the  law  forbids.  Columbus,  etc.,  R.  W.  Co.  v.  Board,  etc.,  65 
Ind.  427 ;  Brocaw  v.  Board,  etc.,  73  Ind.  543 ;  Gavin  v. 
Board,  etc.,  81  Ind.  480. 
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The  county  board  in  1881  ought  to  have  ordered  a  tax  of 
one  per  cent.^  and  if  that  proved  to  be  insufficient^  owing  to 
a  shrinkage  of  the  taxables,  the  county  board  in  the  succeed- 
ing year  might  have  ordered  an  additional  levy  for  the  de- 
ficiency. This  was,  in  eflFect,  decided  in  Board,  etc.,  v.  State, 
ex  rel.,  86  Ind.  8.  This  court  there  said :  "  Not  more  than  two 
per  centum  of  the  taxable  property  of  a  township,  as  esti- 
mated by  the  tax-duplicate  of  the  preceding  year,  can  be  ap- 
propriated at  any  one  time  to  aid  in  the  construction  of  a 
railroad ;  nor  can  more  than  two  per  cent,  of  such  taxable 
property  be  levied  upon  the  property  of  the  township  within 
a  period  of  two  years."  But  when  an  appropriation  not  ex- 
ceeding two  per  cent,  has  been  lawfully  made,  it  becomes  a 
binding  obligation  upon  the  township,  from  which  it  is  not 
discharged  by  a  subsequent  destruction  or  shrinkage  in  value 
of  some  of  its  taxable  property.  This  construction  secures 
to  the  company  ultimately  the  full  amount  of  its  appropria- 
tion, and  at  the  same  time  protects  the  taxpayers  from  a  levy 
of  more  than  two  per  cent,  in  any  period  of  two  years. 

The  claim  of  the  appellant  that  where  the  first  levy  of  one 
per  cent,  fails  to  produce  one-half  the  amount  appropriated, 
the  county  board,  in  the  following  year,  may,  instead  of  levy- 
ing another  one  per  cent.,  levy  enough  to  produce  the  entire 
deficiency  without  regard  to  percentage  of  taxables,  and 
notwithstanding  that  such  levy  and  the  preceding  levy  of 
one  per  cent,  will  together  make  more  than  two  per  cent., 
can  not  be  sustained. 

The  treasurer  was  undertaking  to  collect  a  tax  which  was 
in  part  legal  and  in  part  illegal.  The  complaint  shows  that 
the  assessment  was  placed  upon  the  duplicate,  that  the  du- 
plicate was  in  the  treasurer's  hands,  and  that  he  was  threaten-, 
ing  to  collect  the  entire  tax.  An  injunction  is  the  proper 
remedy  in  such  a  case.     Pugh  v.  Irish,  43  Ind.  415. 

Where  a  part  of  the  tax  is  valid,  and  another  part  void, 
the  valid  part  must  be  paid  or  tendered  before  equitable  re- 
lief can  be  granted.     City  of  Delphi  v.  Bowen,  61  Ind.  29, 
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and  cases  there  cited.  The  complaint  here  shows  that  the 
plaintiff  has  paid  or  tendered  all  the  valid  part  of  the  tax, 
and  has  brought  the  amount  tendered  into  court  for  the  use 
of  the  defendant.  He  is  therefore  entitled  to  an  injunction 
as  to  the  residue. 

There  was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint.    The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 

Filed  Jan.  28, 1885. 


No.  10,696. 
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ment  changing  murder  in  the  first  degree,  there  may  be  a  conviction  for 

manslaughter  if  the  evidence  warrant  it. 

Same. — SdJ-Defence, — Life  may  be  taken  in  the  reasonable  and  lawful  ex- 
ercise of  the  right  of  self-defence.  This  right  must  be  exercised  hon- 
estly ;  a  party  can  not  provoke  an  assault  in  order  that  he  may  have 
an  apparent  excuse  for  the  killing. 

Same.— Jyu^rucfiofu. — An  instruction,  unobjectionable  as  far  as  it  goes,  will 
not  be  condemned,  as  an  available  error.  If,  in  such  case,  a  party  wishes 
further  instructions  he  must  ask  for  them. 

Same. — A  party  will  not  be  heard  to  complain  of  an  instruction  as  errone- 
ous which  is  more  favorable  to  him  than  he  has  a  right  to  ask. 

Same. — Protmoe  <^  Jury^^Kn  instruction  to  the  jury,  that  they  are  the 
judges  of  the  law,  that  the  court's  instructions  are  not  to  bind  their  con- 
sciences, bnt  merely  to  aid  and  assist  them  in  a  true  apprehension  of  the 
law,  and  its  proper  application  to  the  evidence,  is  not  erroneous. 

Same. —  Hamdeas  .Rror.— The  refusal  of  instructions,  the  substance  of 
which  is  embodied  in  charges  given,  is  not  an  available  error. 

Prom  the  Gibson  Circuit  Court. 

/.  E.  McOuUough,  J.  B.  Gamble,  J.  W.  Gordon,  R.  N. 
Lamb  and  8.  if,  Shepard,  for  appellant. 

F.  T.  Hord,  Attorney  General,  and  W.  B.  Hard,  for  the 
State. 
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ZoLLARS,  C.  J. — On  the  10th  day  of  February,  1881,  ap- 
pellant shot  and  killed  one  James  Ellis.  He  was  tried  upon 
an  indictment  charging  him  with  murder  in  the  first  degree, 
convicted  of  voluntary  manslaughter,  and  sentenced  to  the 
State's  prison  for  ten  years.  There  is  evidence  in  the  record 
showing,  or  tending  very  strongly  to  show,  the  following 
facts :  Appellant  is  a  strong,  vigorous  man  of  about  twenty- 
eight  years  of  age,  and  weighs  about  one  hundred  and  eighty- 
five  pounds.  The  deceased  weighed  about  one  hundred  and 
thirty-two  pounds,  and  was  ^  about  fifty  years  of  age.  These 
persons  had  some  difficulty,  and  a  personal  encounter  at  the 
October  election  in  1880,  in  which  appellant  struck  and 
knocked  the  deceased  from  the  sidewalk.  There  is  some 
testimony  that  subsequent  to  this  difficulty,  appellant  on  dif- 
ferent occasions  said  that  he  intended  to  kill  some  one,  but 
there  is  nothing  to  show,  with  anything  like  certainty,  that 
he  had  reference  to  the  deceased.  One  witness,  however,  tes-^ 
tified  that  he  had  a  conversation  with  appellant  a  short  time 
before  the  homicide,  in  which  appellant,  in  referring  to  the 
difficulty  with  Ellis  at  the  election,  said  that  if  he  had  had 
his  "pop"  with  him,  he  would  have  killed  him — that  he  had 
his  "  pop  "  now.  There  is  evidence  also,  that  subsequent  to 
this  difficulty  appellant  said  that  if  the  deceased  came  in  his 
way,  he  would  "  pop"  him  again,  and  that  the  deceased  said 
that  he  had  had  a  difficulty  with  appellant  that  should  at  some 
time  be  settled.  On  the  day  of  the  homicide,  the  parties  met 
in  a  saloon  in  Hazleton,  Gibson  county.  At  first  there  was 
no  manifestations  of  ill  feeling  on  the  part  of  either.  They 
indulged  in  drinking,  treating  each  other  and  those  present. 
Appellant  knocked  a  pipe  from  the  mouth  of  the  deceased^ 
apparently  in  a  playful  manner  and  without  ill  feeling.  Sub- 
sequent to  this,  the  deceased  tripped  appellant  so  that  he  fell. 
Upon  getting  up,  the  deceased  brushed  the  dust  from  his 
clothes,  saying  that  it  was  all  in  fun.  Appellant  responded 
that  it  was  on  the  bills,  and  must  be  played.  There  is  evi- 
dence that  prior  to  this,  the  deceased  said  to  appellant  that 
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he,  appellant,  had  broken  his  jaw  once,  but  could  not  do  it 
again,  and  that  subsequently  there  was  further  drinking. 
Still  subsequent  to  this,  appellant,  for  some  cause,  not  very 
clearly  shown  by  the 'evidence,  took  off  his  coat  and  vest, 
laid  them  upon  the  counter,  and  his  revolver  upon  them; 
said  that  he  could  whip  the«deceased  upon  less  ground  than 
he  stood  upon,  and  insisted  that  they  should  go  from  the 
room  and  fight  it  out.  At  this  time,  appellant  was  angry, 
and  cursing  and  swearing  in  a  violent  manner.  The  de- 
ceased did  not  seem  to  be  angry,  and  said  that  appellant  was 
a  larger  man  than  he,  and  that  he  did  not  want  to  fight. 
After  appellant  was  induced  to  put  his  clothes  on,  he  contin- 
ued cursing  the  deceased,  and  finally  struck  him,  as  some  of 
the  witnesses  stated.  He  continued  cursing  until  the  de- 
ceased said :  "  Cal,  you  ought  not  to  serve  me  that  way,  you 
are  a  bigger  man  than  I  am ;  I  am  not  able  to  fight  you ; 
Cal  don't  curse  me,  I  will  take  it  from  no  man,"  etc.  Shortly 
after  this,  the  deceased  went  to  a  back  room,  returned  with 
a  heavy  quart  bottle  filled  with  beer  and  struck  appellant 
with  it  upon  the  head,  breaking  the  bottle  and  inflicting  a 
wound.  At  this  time,  one  of  the  witnesses  was  standing  be- 
tween appellant  and  the  deceased.  If  it  was  his  purpose  to 
keep  them  separated,  he  did  not  succeed,  for  immediately 
after  the  blow,  appellant  seized  Ellis  and  fired  his  revolver. 
Afticr  the  shot,  the  revolver  was  knocked  from  his  hand  by 
a  bystander.  A  severe  fight  followed.  Ellis  died  from  the 
effects  of  the  shot  in  a  few  minutes  after  they  were  separated. 
Appellant  was  arrested  on  the  same  day  of  the  homicide,  and, 
when  asked  why  he  shot  Ellis,  said :  "  Damn  him,  I  ought 
to  have  shot  him  ten  years  ago." 

It  must  be  clear  that  we  can  not  reverse  the  judgment  on 
the  weight  of  the  evidence.  Indeed,  had  the  conviction  been 
for  a  higher  grade  of  crime,  with  the  corresponding  severer 
penalty,  we  could  not  reverse  the  judgment  upon  the  evi- 
dence in  the  record.  There  is  scarcely  plausible  ground  here, 
in  our  judgment,  for  a  claim  that  the  shooting  was  in  self- 
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defence.  From  the  first,  appellant  was  the  aggressor.  By 
abuse  and  assault,  he  goaded  the  decea^d  into  an  assault  upon 
him.  The  evidence  is  conclusive  that  the  deceased  had  no 
weapon  except  the  beer  bottle.  When  that  was  broken,  his 
weapon  was  gone.  The  blow  with  it  inflicted  a  wound  upon 
appellant,  but  in  no  material  way  disabled  him.  He  was  a 
young,  stalwart  man.  The  deceased  was  confessedly  his  in- 
ferior in  physical  strength.  When  his  weapon  was  broken,with- 
out  serioas  injury  to  appellant,  the  latter  must  have  known,  and 
without  doubt  did  know,  that  he  was  in  no  danger  of  any 
serious  injury.  The  shooting  on  his  part  is  utterly  without 
any  kind  of  justification.  That  the  jury  in  their  leniency  ac- 
quitted him  of  malice,  is  no  reason  at  all  why  we  should  ex- 
tend the  leniency  to  an  absolute  acquittal,  or  shut  our  eyes  to 
the  whole  evidence  in  the  case,  when  asked  to  review  the 
case  upon  the  evidence. 

Many  objections  are  urged  to  the  instructions  given  by  the 
court,  and  to  the  action  of  the  court  in  refusing  those  asked 
by  appellant.  To  these  we  give  our  attention  in  the  order 
discussed. 

In  the  first  and  second  instructions,  the  court  properly 
charged  the  jury  as  to  the  crimes  of  murder  in  the  first  and 
second  degree,  and  manslaughter,  and  also  as  to  the  presump- 
tion of  innocence  and  the  rule  as  to  reasonable  doubt. 

After  having  charged  the  jury  in  the  third  instruction,  that 
the  State  must  prove  beyond  a  reasonable  doubt  that  the 
killing  was  unlawful,  etc.,  the  instruction  closed  as  follows : 
"  This  involves  an  inquiry  into  the  rules  of  law  in  relation 
to  the  right  of  self-defence,  the  manner  of  its  exercise,  and 
the  testimony  in  the  case  tending  to  prove  or  disprove  such 
a  state  of  facts  existing  at  the  time  of  the  alleged  killing  as 
authorized  a  right  to  resort  to  the  use  of  a  pistol  by  the  defend- 
ant in  the  alleged  defence  of  his  person."  As  we  understand 
counsel,  the  objections  to  this  portion  of  the  instruction  are, 
that  it  tended  to  confuse  and  mislead  the  jury,  and  that  from 
it  the  jury  would  understand  that  the  facts  proven  must  be 
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such  as  to  authorize  the  use  of  the  pistol  without  reference  to 
appearances,  or  the.  belief  on  the  part  of  appellant  that  he 
was  in  danger  of  great  bodily  harm.  We  think  that  neither 
of  these  objections  is  tenable.  This  portion  of  the  instruc- 
tion did  not  attempt  to  lay  down  rules  upon  the  subject  of 
self-defence,  but  simply  directed  the  minds  of  the  jury  to 
matters  about  which  they  should  make  inquiry. 

The  objection  urged  to  the  fourth  instruction  is  that  it  is 
"scarcely  relevant.'^  We  think  it  was,  and  that  it  was  so 
&Torable  to  appellant  that  he  has  no  ground  to  complain  of 
it  The  substance  of  it  was  that  life  may  be  taken  in  the 
reasonable  and  lawful  exercise  of  the  right  of  self-defence. 

The  first  portion  of  the  fifth  instruction  was  that  where  a 
person  being  without  fault,  and  in  a  place  where  he  has  a 
right  to  be,  is  violently  assaulted,  he  may,  without  retreating,, 
repel  force  by  force,  and  if  in  the  reasonable  exercise  of  his 
right  of  self-defence  his  assailant  is  killed,  he  is  excusable. 

No  objection  is  urged  against  this  portion  of  the  instruc- 
tion. After  charging  the  jury  in  the  subsequent  portion  of 
the  instruction,  that  a  party  is  not  justifiable  in  resorting  to 
force  on  his  mere  passion,  or  fear,  and  that  in  any  case  the 
force  used  must  be  such  as  under  the  circumstances  appears 
reasonably  necessary  to  prevent  the  anticipated  injury,  the  in- 
struction closes  as  follows :  "  If,  however,  the  assault  be  of 
such  a  character,  and  so  imminent  as  to  warrant  the  party  as- 
sailed, considering  his  situation  and  the  apparent  surround- 
ings, reasonably  to  believe  that  he  is  in  danger  of  loss  of  life, 
or  great  bodily  harm,  and  he  does  so  believe,  he  may  use, 
without  delay,  such  means  as  may  be  at  hand  and  reasonably 
necessary  to  repel  the  apprehended  attack,  and  if  death  fol- 
lows as  the  result  thereof,  he  will  not  be  guilty  of  an  unlaw- 
ful homicide ;  and  if  in  such  case  the  danger  appear  to  be  real, 
and  is  believed  by  him  to  be  so,  the  fact,  if  such  be  the  case, 
that  the  danger  was  not  real,  but  only  apparent,  and  that  in 
fiict  he  was  in  no  danger,  such  fact  would  not  render  hint 
guilty." 
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There  are  some  portions  of  the  instruction  that,  when  taken 
from  their  connection  and  subjected  to  a  critical  examination, 
are  apparently  not  in  entire  harmony  with  that  quoted.  These 
the  learned  counsel  have  singled  out  and  made  a  violent  assault 
upon  them.  As  was  once  said  by  this  court,  it  is  good  militarj- 
tactics  to  divide  the  enemy's  forces  and  defeat  and  overthrow 
the  separate  fractions,  as  a  means  of  defeating  and  overthrow- 
ing the  whole,  but  it  is  not  proper  to  adopt  such  tactics  in  the 
examination  of  an  instruction.  As  said  in  the  case  of  Mo- 
DermoU  v.  State,  89  Ind.  187,  "  The  instruction  should  not 
be  thus  dissected  and  separated.  It  must  be  considered  as  a 
whole.  If  an  instruction  may  be  thus  separated  into  frac- 
tional parts,  so  that  one  portion  may  not  limit  and  qualify,  or 
extend  and  explain  another  portion,  it  will  be  difficult,  if  not 
impossible,  to  form  an  instruction  that  will  stand  such  an 
examination  and  criticism.  In  thus  separating  into  parts,  the 
sense  may  be  twisted  and  tortured  so  that  the  most  correct 
may  appear  to  be  the  most  faulty  instruction.'*  See,  also, 
Nicolea  v.  OalveH,  96  Ind.  316;  Wright  v.  Famler,  90  Ind. 
492;  Story  v.  State,  99  Ind.  413.  The  portion  of  the  instruc- 
tion last  above  set  out  is  really  a  summing  up  of  the  instruc- 
tion, and  states  the  rule  favorably  to  appellant. 

In  the  sixth  instruction,  the  court  charged  the  jury  that  the 
right  of  self-defence  is  allowed  to  the  citizen  as  a  shield,  and 
not  as  a  sword,  and  that  in  the  exercise  of  the  right  a  pJirty 
must  act  honestly;  that  a  person  assaulted  may  exercise  a 
reasonable  degree  of  force  to  repel  the  attack,  but  must  not 
provoke  an  attack  in  order  that  he  may  have  an  apparent  ex- 
cuse for  killing  the  adversary.  In  a  figurative  sense,  the 
right  of  self-defence  is  a  shield.  Its  purpose  is  to  shield  and 
protect  one's  person  from  death  or  great  bodily  harm.  In  its 
exercise,  the  assailant  may  be  killed,  yet  the  killing  is  to  shield 
and  protect  one's  own  person.  The  statement  by  the  court 
could  in  no  way  improperly  influence  the  jury  against  appel- 
lant. There  was  evidence  tending  to  show  that  appellant 
provoked  the  assault  by  the  deceased.     It  was  to  this  feature 
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of  the  case  that  the  court  directed  the  instruction.  As  pre- 
liminary to  the  statement  of  the  rule  in  such  cases,  it  was  said 
that  the  right  of  self-defence  is  a  shield,  and  not  a  sword,  and 
that  the  party  assaulted  may  use  a  reasonable  degree  of  force 
to  repel  the  attack.  As  to  what  might,  in  any  case,  be  the  use 
of  a  reasonable  degree  of  force,  was  not  particularly  stated, 
because  that  was  not  the  purpose  of  the  instruction.  Clearly, 
it  can  not  be  contended  that  a  party  may  use  an  unreasonable 
degree  of  force.  As  to  what  may  be  reasonable  will  depend 
upon  the  circumstances  of  each  case.  It  was  not  necessary  in 
this  instruction  for  the  court  to'  go  into  that  question  in  de- 
tail, because,  as  we  have  said,  the  purpose  of  the  instruction 
was  to.  guide  the  jury  upon  another  feature  of  the  case.  It 
is  proper  to  say  here  that  in  another  charge  the  court  instructed 
specifically  and  properly  upon  this  point.  We  can  discover 
nothing  in  the  instruction  that  is  erroneous,  or  that  might  in 
any  possible  way  mislead  the  jury. 

The  eighth  instruction  was  a  summing  up  and  statement 
of  the  theories  of  the  State  and  the  defence.  The  only  com- 
plaint is  that  the  instruction  closed  without  the  statement  of 
any  rules  of  law  as  applicable  to  the  theory  upon  either  side, 
and  the  evidence  claimed  to  be  in  support  thereof.  An  in- 
struction of  the  nature  of  this,  unobjectionable  as  far  as  it 
goes,  will  not  be  condemned,  as  an  available  error,  because  it 
goes  no  further.  If  appellant  wished  the  law  declared  upon 
the  statements  made  by  the  court,  it  was  his  duty  to  have 
submitted  and  asked  such  instructions  as  he  wished  to  have 
given.  Powers  v.  State,  87  Ind.  144;  Simpkins  v.  Srnith,  94 
Ind.  470;  Oarver  v.  Carver,  97  Ind.  497. 

No  objection  is  made  to  the  ninth  instruction,  except  that 
it  might  tend  to  mislead  the  jury  by  confusing  them.  We  can 
not  extend  this  opinion  to  set  out  all  of  the  many  instructions, 
and  discuss  at  length  the  many  objections  urged  against  them. 
Ve  have  read  the  ninth  and  find  nothing  in  it  to  confuse  or 
mislead  the  jury.  The  instruction  was  favorable  to  appellant. 
Vol.  ^00.— 12 
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The  eleventh  instruction  was  upon  the  subject  of  declara- 
tions made  by  appellant  before  the  homicide.  If  the  State^ 
instead  of  appellant,  were  complaining,  the  complaint  would 
challenge  careful  attention.  This  instruction,  doubtless,  went 
far  to  weaken  the  evidence  of  such  declarations,  and  proba- 
bly contributed  to  the  acquittal  of  appellant  upon  the  charge 
of  malice.  Very  clearly,  there  is  nothing  here  of  which  he 
can,  with  reason,  complain. 

Of  the  objections  to  the  twelfth  and  thirteenth  instructions^ 
it  is  sufficient  to  say  that  they  are  unsubstantial. 

The  fourteenth  instruction  was  mainly  upon  the  question 
of  self-defence.  After  a  pretty  full  statement  upon  the  sub- 
ject, the  jury  were  instructed,  in  substance,  that  if  appellant 
provoked  an  assault  by  the  deceased  as  an  excuse  for  the 
shooting,  he  was  guilty  of  an  unlawful  killing.  The  jury- 
were  further  charged  in  this  instruction,  substantially,  that  al- 
though there  might  have  been  premeditated  malice,  yet,  if 
the  shooting  followed  an  assault  by  the  deceased,  it  should  be 
made  clearly  to  appear  that  the  killing  was  prompted  by  the 
malice,  in  order  to  repel  the  conclusion  that  it  was  due  to 
the  assault.  No  fault  can  be  found  with  this  by  appellant* 
Whether  the  State  might  properly  complain,  we  do  not  decide. 
It  amounted  to  saying  to  the  jury,  that  the  killing  was  pre- 
sumed to  have  been  in  self-defence.  These  portions  of  the 
instruction  are  objected  to  as  foreign  to  the  subject  upon  which 
the  court  was  charging.  We  think  not.  In  stating  the  gen- 
eral rules  of  self-defence,  it  was  proper  to  guard  them  against 
a  misapplication  by  the  jury,  and  yet  give  to  the  defendant 
the  full  benefit  of  them.  It  may  be  that  the  instruction  is 
not  in  the  most  appropriate  form  and  language,  but  we  are 
satisfied  that  there  was  nothing  in  it  prejudicial  to  appellant. 
The  verdict  of  the  jury,  convicting  appellant  of  voluntary 
manslaughter  only,  is  proof  of  this. 

The  substance  of  the  sixteenth  instruction  was  that  under 
the  indictment,  charging  murder  in  the  first  degree,  there 
might  be  a  conviction  for  manslaughter,  if  the  Evidence  war— 
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ranted  it.  This  is  clearly  the  law.  Powers  v.  State,  supra; 
Carrick  v.  Staie,  18  Ind.  409/  Dukes  v.  State,  11  Ind.  557; 
Moon  V.  StaU,  3  Ind,  438. 

The  seventeenth  instruction  defines,  again,  murder  in  the 
firsthand  second  degree,  and  voluntary  manslaughter.  To 
that  portion  of  the  instruction  which  relates  to  premeditated 
malice,  we  see  no  valid  objection.  It  is  suflBcient  to  say  here 
too,  that  as  the  jury  acquitted  appellant  of  all  malice,  what- 
ever the  court  may  have  said  upon  that  subject  was  harmless 
to  appellant.  Worley  v.  Moore,  97  Ind.  15;  Stockton  v.  Stock- 
ton, 73  Ind.  510.  If  the  case  were  one  proper  for  a  charge 
upon  involuntary  manslaughter,  and  appellant  wished  a  charge 
upon  that  subject,  he  should  have  asked  it.  Powers  v.  State, 
supra;  Simpkins  v.  Smith,  supra. 

In  the  nineteenth  instruction,  the  court  charged  the  jury 
that,  under  the  constitution,  they  were  the  judges  of  the  law, 
and  that  all  that  was  said  to  them  in  the  way  of  instructions, 
was  not  for  the  purpose  of  binding  their  consciences,  but 
merely  to  aid  and  assist  them  in  a  true  apprehension  of  the 
law  and  its  proper  application  to  the  evidence.  We  see  no 
valid  objection  to  this  instruction. 

The  instructions  to  the  jury  must  be  for  some  purpose,  and 
while  the  jury  are  the  judges  of  the  law,  and  their  consciences 
are  not  bound  by  the  court's  instructions,  yet  the  purpose  of 
instructions  is  to  aid  the  jury  in  the  determination  of  what 
the  law  is,  or  there  is  no  purpose  at  all,  and  the  giving  of  in- 
structions is  a  mere  idle  ceremony,  although  the  statute  re- 
quires the  court  to  instruct  the  jury. 

We  turn  now  to  the  instructions  asked  by  appellant  and 
refused  by  the  court.  It  is  well  settled  that  the  refusal  of 
instructions,  the  substance  of  which  has  been  given  by  the 
court  in  other  instructions,  is  not  an  available  error.  Cbn- 
radt  V.  Clauve,  93  Ind.  476  (47  Am.  R.  388) ;  Nicoles  v. 
Calvert,  supra,  and  authorities  there  cited. 

In  the  fifth  instruction  requested  by  appellant,  the  court 
was  asked  to  charge  the  jury,  that  if  the  evidence  established 
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an  old  grudge,  or  hostile  declarations,  on  the  part  of  appellant 
against  the  deceased,  the  jury  might  consider  them  as  evidence 
of  premeditated  malice,  and  convict  appellant  of  murder  in 
the  first  degree.  In  the  first  place,  the  court  had,  in  more  than 
one  instruction,  charged  the  jury  properly  upon  these  subjects. 
In  the  second  place,  we  are  unable  to  understand  why  appel- 
lant should  complain  of  the  refusal  of  an  instruction  that 
would  have  put  his  life  in  jeopardy ;  and,  in  the  third  place, 
the  jury  acquitted  him  of  malice. 

In  the  sixth  instruction  refused,  the  court  was  asked  to 
charge  the  jury  that  if  upon  the  whole  evidence  they  had  a 
reasonable  doubt  as  to  whether  a  grudge  existed  on  the  part 
of  appellant,  or  that  he  made  hostile  declarations  in  relation 
to  the  deceased,  then  they  ought  to  reject  all  of  the  evidence 
upon  these  points,  and  allow  it  to  have  no  weight  in  deter- 
mining the  guilt  or  innocence  of  appellant.  The  court  had 
fully  charged  the  jury  upon  the  subject-matter  of  the  instruc- 
tion refused. 

In  the  tenth  and  eleventh  instructions  given,  the  jury  were 
charged  that  evidence  of  previous  difficulties,  ill-will,  and 
hostile  declarations  on  the  part  of  appellant,  was  admitted  for 
the  sole  purpose  of  proving  malice ;  that  this  was  the  only 
office  of  the  testimony,  and  that  "  if  such  proof  be  not  sat- 
is&ctorily  made  out,  the  testimony  should  go  for  nothing.'' 
Other  portions  of  the  court's  instructions  made  it  plain  to  the 
jury  that  the  evidence  upon  these  points  was  to  be  consid- 
ered only  in  relation  to  the  question  of  malice.  The  verdict 
shows  that  the  jury  did  not  consider  it  even  for  this  purpose. 

The  seventh  and  eighth  instructions  refused  were  upon  the 
weight  to  be  given  to  testimony  of  hostile  declarations  on  the 
part  of  appellant,  and  upon  the  question  of  reasonable  doubt. 
The  court  had  fully  charged  upon  these  subjects,  and  more 
strongly  in  favor  of  appellant  than  he  had  a  right  to  demand. 

The  ninth  instruction  refused  was  upon  the  subject  of  self- 
defence,  and  was  fully  covered  by  the  court's  instructions. 

We  need  not  extend  this  opinion  to  decide  as  to  whether  or 
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not  the  instructions  refused  state  the  law  correctly.  As  they 
were^  all  covered  by  the  court's  instructions,  we  express  no 
opinion  upon  them. 

Upon  the  whole  case  we  are  well  satisfied  that  no  error  in- 
tervened, on  account  of  which  the  judgment  should  be  re- 
versed.   The  judgment  is,  therefore,  affirmed,  with  costs. 

FUed  Jan.  29, 1885. 


No.  10,163. 

The  Indiana  Car  Company  v.  Parker. 

Maotee  and  Servant. — Fellow  Servant. — LiMlity  of  Magter,— General  Rule. 
—M  a  general  rule,  the  common  master  is  not  liable  to  a  servant  for  an 
iDJary  caused  by  the  negligence  of  a  fellow  servant  engaged  in  the  same 
line  of  employment. 

Same.—  Who  are  Fellow  ASerranfe.— Servants  serving  a  common  master  in  the 
same  line  of  employment  are  fellow  servants,  although  some  may  be 
snperior  to  others. 

Same. — AlUr  Ego. —  When  Master  is  Liable. — Where  a  non-resident  cor- 
poration entrusts  to  a  superior  resident  officer,  or  agent,  the  duty  of  su- 
perintending the  machinery  of  its  factory  and  of  managing  its  business,  it 
is  responsible  to  a  servant  who  suffers  an  injury  from  unsafe  or  defective 
machinery  upon  which  the  servant  is  employed,  under  the  control  and 
direction  of  such  officer  or  agent. 

Same. — Agent  Eepresenting  Master. — Delegation  of  Master* a  Duties. — Where  the 
master  delegates  to  an  agent  the  performance  of  duties  which  the  law 
devolves  upon  him,  the  agent  stands  as  the  representative  of  the  master, 
and  a  servant  may  maintain  an  action  for  injuries  caused  by  the  negli- 
gence of  the  agent  in  matters  in  which  he  performs  the  duties  of  the 
master  and  is  his  representative. 

Same.— i>ii<y  </  Master  to  Provide  Safe  and  Suitable  Machinery.— It  is  the  duty 
of  the  master  to  use  ordinary  care  and  diligence  to  provide  safe  and  suit- 
able machinery  for  use  by  the  servants  whom  he  employs  to  work  upon  iU 

Same. — Duty  to  Keep  Machinery  in  Safe  Condition. — The  master's  duty  does. 
not  end  with  providing  safe  and  suitable  machinery,  but  he  is  also  bound 
to  exercise  a  reasonable  supervision  over  it,  and  to  exercise  ordinary  care 
in  keeping  it  in  safe  condition  for  use  by  his  servants,  and  this  duty  he 
can  not  ijd  himself  of  by  casting  it  upon  an  agent. 

Same. — Degree  of  Care  Required  of  Master. — It  is  only  ordinary  care  that  is 
reqaired  of  the  master,  but  ordinary  care  requires  that  he  should  take 
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'i^  ^1  notice  of  the  liability  of  a  rope  to  become  worn  and  unsafe  from  age 
and  use. 

Same. — Measure  of  Damages. — In  computing  damages,  it  is  proper  to  take 
into  consideration  the  pain  and  suffering  endured  by  the  injured  servant, 
the  expenses  incurred  for  medical  attention,  the  permanent  effect  of  the 
injury,  and  its  effect  upon  the  ability  of  the  injured  person  to  earn 
money,  or  to  pursue  his  trade  or  profession. 

Same. — Excessive  Damages. —  VerdicL — The  appellate  court  will  not  interfere 
with  the  verdict  of  the  jury  in  such  a  case  as  this  on  the  ground  that  the 
damages  are  excessive,  unless  they  are  such  as  to  induce  the  belief  that 
the  jury  acted  from  partiality,  prejudice  or  corruption. 

Same. — Contributory  Negligence. — Where  the  evidence  upon  the  question  of 
contributory  negligence  is  conflicting,  or  the  inferences  to  be  drawn  from 
it  are  doubtful  or  not  clear,  the  court  will  not  decide,  as  a  matter  of 
law,  whether  there  was  or  was  not  contributory  negligence,  but  will, 
under  proper  instructions,  leave  the  question  to  the  jury  as  one  of  fact. 

Same. — Obeying  Directions  of  Vice-Princi}xd, — A  servant  can  not,  as  matter 
of  law,  be  deemed  guilty  of  contributory  negligence  because  he  changes 
from  one  part  of  the  machinery  to  another  in  the  shop  where  he  is  em- 
ployed, in  obedience  to  the  directions  of  the  agent  set  over  him  by  the 
master. 

Evidence. — Exhibition  of  Injured  Hand  to  Jury. — It  was  not  a  material  er- 
ror to  permit  the  plaintiff  in  the  course  of  his  testimony  to  exhibit  his 
injured  hand  to  the  jury. 

From  the  Henty  Circuit  Court. 

W.  D.  Foulkcy  J.  L.  Rupe,  J.  H.  Mdlett  and  E.  H.  Bundy, 
for  appellant. 

W.  F.  Medsker,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  alleges  that 
he  was  employed  by  the  appellant ;  that  while  engaged  in  the 
discharge  of  the  duties  of  his  employment,  he  received  an 
injury,  and  that  this  injury  was  caused  by  the  fault  and  neg- 
ligence of  the  appellant  in  providing  unsafe  and  defective 
machinery. 

In  a  very  able  and  elaborate  brief,  counsel  for  appellant 
argue  that  the  appellee  is  not  entitled  to  recover  because  the 
negligence  which  caused  the  injury  was  that  of  a  fellow  ser- 
vant, the  foreman  of  the  shop  in  which  the  appellee  was  em- 
ployed ;  and  that  for  such  negligence  the  employer  is  not  liable. 
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We  concur  with  counsel  in  the  statement  of  the  general  prin- 
ciple, that  a  foreman  is  a  fellow  servant  of  those  working  with 
him,  and  that  for  the  foreman's  negligence  in  the  discharge 
of  his  duties  as  foreman,  the  master  is  not  responsible  to  a 
fellow  servant.  The  overwhelming  weight  of  authority  sus- 
tains this  general  doctrine,  and  our  own  court  has  been  one 
among  its  staunchest  supporters,  as  a  long  line  of  decisions 
attest.  Ohio,  etc.,  R.  R.  Oo.  v.  Tindall,  13  Ind.  366 ;  Wilstm 
V.  Madison,  etc.,  R.  R.  Co.,  18  Ind.  226 ;  Slattery  v.  Toledo, 
etc.,  R.  R.  Co.,  23  Ind.  81 ;  Ohio,  etc.,  R.  R.  Go.  v.  Hawr 
mersley,  28  Ind.  371 ;  Columbus,  etc.,  R.  W.  Co.  v.  Arnold,  31 
Ind.  174;  Sullivan  v.  Toledo,  etc.,  R.  W.  Co.,  58  Ind.  26; 
Gorndey  v.  Ohio,  etc.,  R.  W.  Co.,  72  Ind.  31 ;  Robertson  v. 
Terre  Haute,  etc.,  R.  R.  Co.,  78  Ind.  77 ;  Boyce  v.  Fitzpatrick, 
80  Ind.  526 ;  Drinkout  v.  Eagle  Machine  Works,  90  Ind.  423. 

In  a  recent  case,  Railroad  Co.  v.  Ross,  31  Alb.  L.  J.  61,  the 
Supreme  Court  of  the  United  States,  by  a  divided  court,  four 
of  the  judges  dissenting,  laid  down  a  somewhat  different  doc- 
trine, but,  as  said  by  a  reviewer :  "  It  is  probable  that  a  doc- 
trine approved  by  Chief  Justice  Shaw  and  uniformly  fol- 
lowed by  every  State,  except  three  or  four,  will  hold  its  own 
against  a  bare  majority  decision  of  the  Federal  court."  31 
Alb.  L.'j.  81. 

In  Columbus,  etc.,  R.  W.  Co.  v.  Arnold,  supra,  the  principle 
was  applied  to  a  case  where  the  servant  injured  was  a  fire- 
man on  a  locomotive,  and  the  person  guilty  of  negligence  was 
a  master  mechanic.  That  case  is  an  extreme  one,  and  does, 
perhaps,  carry  the  doctrine  beyond  its  limits. 

In  Robertson  v.  Terre  Haute,  etc.,  R.  R.  Co.,  supra,  the  ser- 
vant injured  was  a  brakeman,  and  the  agent  guilty  of  negli- 
gence was  a  train  dispatcher;  and  in  Drinkout  v.  Eagle  Ma- 
-chine  Works,  supra,  the  servant  who  received  the  injury  was 
employed  as  a  laborer  in  the  shop  of  which  the  agent,  guilty 
of  negligence,  was  a  foreman. 

In  Brazil,  etc..  Coal  Oo.  v.  Cain,  98  Ind.  282,  the  principle 
was  applied  to  the  case  of  a  "bank  boss"  in  a  coal  mine. 
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whose  duties  were  the  same  as  those  of  a  foreman.  We 
shall  find  abundant  authority  to  the  same  effect  outside  of  our 
own  reports. 

In  Wilson  v.  Merry,  1  L.  R.,  1  Scotch  &  Divorce  App. 
326,  it  was  held  by  the  House  of  Lords  that  a  servant  em- 
ployed as  a  miner  could  not  recover  against  the  owner  of  the 
mine  for  injuries  caused  by  the  negligence  of  the  manager. 
Decisions  involving  similar  principles  will  be  found  in  Brown 
V.  Accringtony  etc,  Co,,  3  H.  &  C.  511 ;  Wigmore  v.  Jay,  o- 
Exch.  352 ;  Searle  v.  Lindsay,  11  C.  B.  N.  S.  428 ;  Howells  v. 
Landore,  etc.,  Co.,  L.  R.,  10  Q.  B.  62  (11  Moak's  Eng.  R.  153)  ; 
Allen  V.  New  Gas  Co.,  L.  R.,  1  Exch.  Div.  251. 

In  Albro  v.  Agawam,  6  Cush.  75,  the  agent  guilty  of  negli- 
gence was  the  superintendent  of  a  fectory,  and  the  servant 
injured  was  a  person  employed  in  running  one  of  the  spin- 
ning machines,  and  it  was  held  that  the  relation  was  that  of 
fellow  servants.  Northcoate  v.  Bachelder,  111  Mass.  322,  and 
Zeigler  v.  Day,  123  Mass.  152,  assert  a  like  doctrine. 

In  the  case  of  Hard  v.  Vermont,  etc.,  R.  R.  Co.,  32  Vt. 
473,  the  injured  servant  was  an  engineer,  and  the  person 
guilty  of  negligence  a  master  mechanic  in  charge  of  the  loco- 
motives, and  it  was  held  that  the  principal  could  not  be  made 
answerable.  Brown  v.  Winona,  etc.,  R.  R.  Co.,  27  Minn. 
162,  S.  C,  38  Am.  R.  285,  decides  that  the  relation  of  fel- 
low servants  exists  although  one  is  the  overseer  or  foreman. 
It  is,  however,  held  in  Iowa  that  the  fact  that  the  superior 
agent  has  charge  of  the  subordinate  ones  does  not  change  the 
relation  from  that  of  fellow  servants,  unless  the  superior  has 
authority  to  hire  and  discharge  subordinate  servants.  Peterson 
v.  Whitebreast,  etc.,  Co.,  50  Iowa,  673;  S.  C,  32  Am.  R.  143. 

In  Blake  v.  Maine  Central  R.  R.  Co.,  70  Maine,  60,  the  re- 
mark of  the  judge  in  Mc Andrew  v.  Burn,  39  N.  J.  115,  S.  C.^ 
35  Am.  R.  297,  that  "A  fellow  servant  I  take  to  be  any  one 
who  serves  and  is  controlled  by  the  same  master,"  was  approv- 
ingly quoted,  and  it  was  held  that  the  principle  applied,  al- 
though one  servant  was  subordinate  to  the  other.     The  Su- 
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preme  Court  of  Pennsylvania  has  held,  in  several  eases,  that 
the  fact  that  one  of  the  agents  was  a  foreman  having  control  of 
the  other  does  not  change  the  rule,  and  that  they  are,  never- 
theless, fellow  servants  of  a  common  master.  Lehigh  Valley 
Ooal  Cb.  V.  Jones,  86  Pa.  St.  433 ;  Delaware^  etc.,  Canal  Co. 
v.  Carroll,  89  Pa.  St.  374;  Keystone,  etc.,  Co.  v.  Newberry,  96 
Pa.  St.  246;  S.  C,  42  Am.  R.  543.  This  is  the  doctrine  of 
the  Court  of  Appeals  of  New  York.  Wright  v.  New  York 
Central  R.  R.  Co.,  25  N.  Y.  562;  Crispin  v.  BabbUt,  81  N. 
Y.  516;  S.  C,  37  Am.  R.  521. 

The  cases  relied  on  by  the  appellant  do  not  conflict  with 
the  views  expressed  in  the  cases  cited  by  us.  Rogers  v.  Over- 
ton,  87  Ind.  410,  was  not  an  action  against  the  master,  but 
was  an  action  by  one  fellow  servant  against  another,  and  is, 
of  course,  not  at  all  in  point.  *  Boyce  v.  Fitzpatrick,  supra, 
affirms,  in  express  terms,  the  general  principle  of  the  cases 
cited  by  us,  but  decides  that  the  master  is  liable  for  a 
negligent  feilure  to  provide  safe  machinery.  Indiana  M^^g 
Co.  V.  Millican,  87  Ind.  87,  belongs  to  a  class  of  cases  es- 
sentially different  from  the  present,-  for  it  decides,  what  is  not 
here  immediately  involved,  that  a  master  is  responsible  if  he 
negligently  employs  an  incompetent  servant,  and  thus  causes 
injury  to  another  servant.  The  decision  in  Mitchell  v.  Rob- 
irison,  80  Ind.  281,  directly  affirms  the  general  doctrine  as  we 
have  stated  it  in  the  early  part  of  this  opinion,  but  declares 
that  where  the  agent  stands  in  the  place  of  an  absent  master, 
the  master  is  liable  for  his  negligence  in  performing  duties 
which  the  law  requires  of  the  master.  There  is,  therefore, 
no  conflict  in  our  cases,  and  they  have  a  full  and  firm  support 
from  the  decisions  of  other  courts. 

The  rules  which  these  decisions  so  firmly  establish  as  the 
law  of  this  State  may  be  thus  stated : 

First.  The  master  is  not  liable  to  a  servant  for  injuries  re- 
sulting from  the  negligence  of  a  fellow  ser^'ant  engaged  in 
the  same  general  line  of  duty,  where  the  negligent  act  is  per- 
formed in  the  capacity  of  servant. 
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Second.  Servants  engaged  in  the  same  general  line  of  duty 
are  fellow  servants  although  one  may  be  a  superior,  and  the 
others  may  be  subordinate  servants,  under  his  immediate  di- 
rection and  control. 

The  facts  which  it  is  necessary  to  consider  in  connection 
with  the  rules  of  law  stated  are  these :  The  appellant  is  a 
foreign  corporation,  with  its  chief  officers  and  agents  in  an- 
other State;  it  owned  and  operated  a  car  manufactory  at 
Cambridge  City,  in  this  State ;  this  factory  was  under  the 
general  control  and  management  of  John  McCric ;  the  wood 
shop  in  which  the  appellee  was  injured,  and  where  he  was 
employed,  was  under  the  immediate  control  of  John  Higgin- 
son,  as  foreman. 

It  is  obvious  that  the  rules  of  law  will  preclude  the 
appellee  from  recovering  upon  the  ground  that  the  fore- 
man, in  the  discharge  of  his  duties  as  foreman,"  was  guilty 
of  negligence.  While  Higginson  was  acting  merely  as  fore- 
man, and  not  discharging  a  duty  owing  by  the  master  to  its 
servants,  he  was  the  fellow  servant  of  the  appellee.  The  duties 
of  his  position  as  foreman  did  not  make  him  anything  more 
than  a  co-employee,  with  a' higher  rank  and  greater  authority 
than  the  appellee,  and  so  long  as  he  kept  within  the  line  of 
his  duties  as  foreman,  he  was  a  fellow  servant,  serving  a  com- 
mon master.  If  the  negligence  which  caused  the  injury  oc- 
curred while  Higginson  was  engaged  in  the  performance  of 
the  duties  imposed  upon  him  as  an  employee  in  the  same  gen- 
eral line  of  service  with  the  appellee,  the  employer  is  not 
liable,  because  the  liability  to  injury  from  the  negligence  of 
a  fellow  servant  is  one  of  the  risks  of  the  service  which  the 
servant  assumes  in  entering  upon  it.  The  servant  does  not 
assume  any  risk  arising  from  a  breach  of  duty  by  the  master, 
but  does  assume  the  risk  of  a  breach  of  duty  by  his  co-ser- 
vants. It  is  clear  that  counsel's  theory,  that  the  appellee 
is  entitled  to  recover  on  the  ground  that  the  foreman  was 
guilty  of  negligence  in  the  performance  of  his  duty  as  fore- 
man, can  not  be  maintained,  and  if  there  is  no  other  ground 
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upon  which  the  appellee  can  plant  his  right  to  a  recovery,  this 
appeal  must  be  sustained. 

It  is  the  duty  of  the  master  to  provide  suitable  and  safe 
machinery,  reasonably  well  adapted  to  perform  the  work  to 
which  it  is  devoted,  without  endangering  the  lives  or  limbs  of 
those  employed  to  operate  it.  The  master  is  not  bound  to  use 
the  highest  care,  nor  to  secure  the  latest  and  most  improved 
machinery,  but  he  is  bound  to  use  care,  skill  and  prudence  in 
selecting  and  maintaining  machinery  and  appliances,  and  for 
a  negh'gent  omission  of  this  duty  he  is  answerable  to  a  ser- 
vant injured  by  the  omission.  Umback  v.  Lake  Shore ,  etc.,  R. 
ir.  Co.,  83  Ind.  191,  vide  p.  193;  Boyce  v.  Fitzpatrick, 
mipra;  Lake  Shore,  etc,  R,  W,  Co,  v.  McCormick,  74  Ind. 
440;  Lawless  v.  Connecticut  River  R.  R.  Co.,  136  Mass.  1; 
Trask  v.  California,  etc,  R.  R.  Co.,  63  Cal.  96 ;  Payne  v. 
Reese,  100  Pa.  St.  301 ;  Hough  v.  Railway  Co.,  100  U.  S.  213 ; 
Railroad  Co.  v.  Fort,  17  Wall.  553;  Ford  v.  Fitchburg  R. 
R.  Co.,  110  Mass.  241 ;  S.  C,  14  Am.  R.  598;  Paierson  v. 
Wallace,  1  Macq.  748;  Corcoran  v.  Holbrook,  59  N.  Y.  517; 
S.  C,  17  Am.  R.  369;  Ellis  v.  New  York,  etc,  R.  R.  Co.,  95 
N.  Y.  546 ;  Wilson  v.  Willimantic,  etc.,  Co.,  50  Conn.  433 ;. 
S.  C,  47  Am.  R.  653,  vide  p.  655 ;  Vosburgh  v.  Lake  Shore, 
etc,  R.  W.  Co.,  94  N.  Y.  374  ;  S.  C,  46  Am.  R.  148 ;  Wood 
Master  and  Servant,  686 ;  2  Thomp.  Neg.  972 ;  Whart.  Neg., 
section  211. 

The  duty  which  the  master  owes  to  the  servant  is  one  which 
he  can  not  rid  himself  of  by  casting  it  upon  an  agent,  officer 
or  servant  employed  by  him.  The  distinction  between  a  neg- 
ligent performance  of  duty  by  an  agent  or  servant^  and  the 
negligent  omission  of  duty  by  the  master  himself,  is  an  im- 
portant one.  Where  the  duty  is  one  owing  by  the  master, 
and  he  entrusts  its  performance  to  an  agent,  the  agent^s  neg- 
ligence is  that  of  the  master.  As  the  master  is  charged  with 
the  imperative  duty  of  providing  safe  and  suitable  appliances, 
this  duty  he  must  perform,  and  if  he  entrusts  it  to  an  agent, 
and  the  agent  performs  it  in  his  place,  the  agent^s  act  is  that 
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of  the  master.  In  authorizing  an  agent  to  perform  such  an 
acty  the  principal  is^  in  legal  contemplation^  himself  acting 
when  the  agent  acts,  for  he  who  acts  by  an  agent  acts  by  him- 
self. This  principle  does  not  conflict  with  any  of  the  general 
rules  we  have  stated,  for  the  agent  assumes,  by  authority,  the 
master^s  place,  and  does  what  the  law  commands  the  master 
to  do.  He  is  for  the  occasion,  and  in  the  eyes  of  the  law,  the 
master.  If  it  be  true  that  the  agent's  act  is  the  master's  act, 
then  it  must  be  true  that  the  negligence  involved  in  the  act 
is  that  of  the  master  himself.  The  rule  which  absolves  the 
master  from  liability  for  the  negligence  of  the  fellow  servant 
has  no  application  whatever  where  the  agent  stands  in  the 
master's  place.  The  reason  of  the  rule  fails,  and  where  the 
reason  fails,  so  does  the  rule  itself.  The  reasons  which  sup- 
port the  rule  are  that  servants  take  the  risks  of  the  employ- 
ment upon  which  they  enter,  and  that  public  policy  requires 
that  fellow  servants  should  "  each  be  an  observer  of  the  con- 
duct of  the  other."  Farwell  v.  Boston,  etc,,  R,  R,  Cb.,  4  Met.. 
(Mass.)  49. 

The  first  of  these  reasons  completely  fails  when  it  is  brought 
to  mind  that  the  servant  does  not  assume  the  risk  arising 
from  unsafe  and  unsuitable  machinery  and  appliances.  The 
second  as  surely  and  completely  fails  when  we  affirm,  as  un- 
der all  the  authorities  affirm  we  must,  that  the  duty  to  pro- 
vide safe  appliances  rests  upon  the  master,  and  not  on  any 
servant,  for,  surely,  servants  are  not  bound  to  be  observe rs^ 
of  the  master's  conduct.  It  is,  therefore,  not  at  all  difficult 
to  clearly  discriminate  and  broadly  mark  the  difference  be- 
tween a  case  where  it  is  the  master's  duty,  as  master,  that  is 
neglected,  and  a  case  where  it  is  the  fellow  servant's  duty,  as 
servant,  that  is  negligently  performed.  A  servant  has  a  right, 
himself  exercising  ordinary  care,  to  rely  upon  his  master's 
care  and  diligence.  He  is  not  bound  to  watch  his  master  a& 
he  is  his  fellow  servant.  The  rights  are  reciprocal,  the  master 
has  his  duty  as  the  servant  has  his.  When  the  master's  duty  is 
negligently  done,  he  it  is  who  is  guilty  of  a  breach  of  duty^ 
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although  he  acted  through  the  medium  of  an  agent.  If  the 
master  were  permitted  to  escape  Kis  duty  by  shifting  it  to  an 
agent,  the  practical  result  would  be  his  entire  absolution  from 
the  duty  which  the  law  imposes.  The  law  will  not  permit 
this  result,  for  it  will  not  permit  a  duty  to  be  evaded,  but 
will  require  performance  by  the  person  upon  whom  it  has 
fixed  it.  A  different  rule  from  that  stated  would,  in  such 
a  case  as  this,  wholly  relieve  the  master  from  obligation 
to  his  servants,  for  here  the  foreign  corporation  acted  by  its 
agents,  and  none  of  its  chief  officers  were  ever  at  the  factory 
in  Cambridge  City.  If  it  can  not  be  held  responsible  for  the 
negligence  of  these  agents  in  selecting,  arranging  and  main- 
taining this  machinery,  the  result  will  be  that  it  is  wholly 
absolved  from  its  duty  to  its  agents  and  servants. 

It  is  clear  upon  principle  that  where  the  duty  rests  directly 
on  the  master,  and  he  authorizes  an  agent  or  servant  to  per- 
form that  duty,  he  is  bound  to  answer  to  a  servant  injured 
by  the  negligent  performance  of  the  duty,  nor  are  authorities 
wanting.  In  one  of  our  text-books  it  is  said :  "  It  is  im- 
portant at  this  point  to  remember  that  the  master  is  liable 
w^here  the  negligence  of  the  offending  servant  was  as  to  a 
duty  assumed  by  the  master  as  to  working  place  and  ma- 
chinery. A  master,  as  we  have  already  seen^  is  bound  when 
employing  a  servant  to  provide  for  the  servant  a  safe  work- 
ing place  and  machinery.  It  may  be  that  the  persons  by 
whom  out-buildings  and  machinery  are  constructed  are  ser- 
vants of  the  common  master,  but  this  does  not  relieve  him 
from  his  obligation  to  make  buildings  and  machinery  ade- 
quate for  working  use.  Were  it  otherwise,  the  duty  before 
us,  one  of  the  most  important  of  those  owed  by  capital  to  la- 
bor, could  be  evaded  by  the  capitalist  employing  only  his  own 
servants  in  the  construction  of  his  buildings  and  machinery." 
Wharton  Neg.,  section  232. 

In  a  thoughtful  essay  upon  this  general  subject.  Judge 
CooLEY  says :  "  We  have  seen  that  in  some  cases  the  master 
is  charged  with  a  duty  to  those  serving  him  which  he  can  not 
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divest  himself  of  by  any  .delegation  to  others.  He  is  charged 
with  such  a  duty  as  regards. the  safety  of  his  premises^  the  suit- 
ableness of  the  tools,  implements,  machinery  or  materials  he 
procures  or  employs,  and  the  servants  he  engages  or  makes 
use  of.  Whoever  is  permitted  to  exercise  the  master's  au- 
thority in  respect  to  these  matters  is  charged  with  the  mas- 
ter's duty,  and  the  latter  is  responsible  for  a  want  of  proper 
caution  on  the  part  of  the  agent,  as  for  his  own  personal  neg- 
ligence."   2  Southern  Law  Rev.,  N.  S.  114,  see  page  123. 

In  Mullan  v.  Philadelphia,  etc.,  Cb.,  78  Pa.  St.  25,  S.  C, 
21  Am.  R.  2,  the  court  said :  "  In  this  case  there  was  some 
evidence  that  the  entire  duty  of  providing  the  appliances  for 
loading  and  unloading  the  vessels  of  the  defendants,  had  been 
entrusted  to  the  discretion  of  Corcoran.  And  just  to  the  ex- 
tent to  which  the  proof  went  in  fixing  upon  him  the  responsi- 
bility for  the  selection  of  the  rigging  and  for  adjusting  and 
working  it,  did  the  same  proof  tend  to  establish  the  fact  conten- 
ded for  by  the  plaintiff,  that  Corcoran  was  clothed,  as  to  these 
duties,  with  the  ultimate  power  and  authority  of  the  defend- 
ants." It  was  held  in  the  case  of  Gunier  v.  Granitemlle  M^f'ff 
Co.,  18  S.  C.  262,  S.  C,  44  Am.  R.  573,  that  where  a  superin- 
tendent was  employed  to  secure  and  keep  the  machinery  of  a 
factory  in  repair,  and  by  his  negligence  in  the  performance 
of  that  duty  caused  an  injury  to  a  servant  in  the  same  general 
line  of  employment,  the  master  was  responsible.  The  court 
said :  "  So,  too,  it  is  conceded  to  be  the  duty  of  the  master  to 
provide  suitable  machinery  for  the  use  of  his  operatives;  and 
if  he  delegates  this  duty  to  another,  he  is  responsible  to  his 
servant  for  any  injury  caused  by  the  negligence  of  any  person 
to  whom  the  performance  of  this  duty  has  been  entrusted." 
In  Orispin  v.  BahhtU,  81  N.  Y.  516,  S.  C,  37  Am.  R.  523, 
the  court  stated  the  general  principle,  that  "  The  liability  of 
the  master  does  not  depend  upon  the  grade  or  rank  of  the 
employee  whose  negligence  causes  the  injury,"  and  theji  pro- 
ceeded thus:  "On  the  same  principle,  however  low  the  grade 
or  rank  of  the  employee,  the  master  is  liable  for   injuries 
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caused  by  him  to  another  servant,  if  they  result  from  the 
omission  of  some  duty  of  the  master,  which  he  has  confided 
to  such  inferior  employee.  On  this  principle  Flike  v.  Boston^ 
etc.,  i2.  R.  Oo.,  53  N.  Y.  549,  was  decided.  Church,  C.  J., 
says,  at  p.  553 :  *  The  true  rule,  I  apprehend,  is  to  hold  the 
corporation  liable  for  negligence  or  want  of  proper  care  in 
respect  to  such  acts  and  duties  as  it  is  required  to  perform  and 
discharge  as  master  or  principal,  without  regard  to  the  rank 
or  title  of  the  agent  entrusted  with  their  performance.  As  to 
such  acts,  the  agent  occupies  the  place  of  the  corporation,  and 
the  latter  should  be  deemed  present,  and  consequently  liable 
for  the  manner  in  which  they  are  performed.^ "  In  Mc- 
Oosker  V.  Long  Island  R,  R.  Co.,  84  N.  Y.  77,  the  same  prin- 
ciple is  recognized  and  enforced.  The  rule  is  thus  expressed 
by  another  court :  "  The  duties  are  the  duties  of  the  master^ 
and  he  can  not  evade  the  responsibilities  which  are  incident 
and  cling  to  them  by  delegation  to  another.  When  the  master 
appoints  some  other  person  to  perform  these  duties,  then  the 
appointee  represents  the  master,  and  though  in  their  per- 
formance he  may  be  and  is  a  servant  to  the  master,  yet  in 
those  respects  he  is  not  a  co-servant,  a  co-laborer,  a  co-em- 
ployee, in  the  common  acceptation  of  those  terms."  Brothers 
V.  Cartter,  52  Mo.  372;  S.  C,  14  Am.  R.  424. 

In  another  case  it  was  said :  "As  to  the  acts  which  a  master 
or  principal  is  bound  as  such  to  perform  toward  his  employees, 
if  he  delegates  the  performance  of  them  to  an  agent,  the  agent 
occupies  the  place  of  the  master,  and  the  latter  is  deemed 
present,  and  liable  for  the  manner  in  which  they  are  performed." 
Corcoran  v.  Holbrook,  59  N.  Y.  617 ;  S.  C,  17  Am.  R.  369. 

Speaking  of  the  duty  of  the  master  to  the  servant,  the  Su- 
preme Court  of  the  United  States  said  :  "  Its  duty  in  that  re- 
spect to  its  employes  is  discharged  when,  but  only  when,  its 
agents  whose  business  it  is  to  supply  such  instrumentalities 
exercise  due  care  as  well  in  their  purchase  originally,  as  in 
keeping  and  maintaining  them  in  such  condition  as  to  be 
reasonably  and  adequately  safe  for  use  by  employees."  Hough 
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V.  Railway  Co.,  100  U.  S.  213,  218.  Wabash,  etc.,  R.  W.  Co. 
V.  McDanieh,  107  U.  S.  454. 

One  of  the  first  of  the  American  courts  to  adopt  and  de- 
velop the  doctrine  that  a  master  is  not  liable  to  a  servant 
for  the  negligence  of  a  fellow  servant,  and  a  court  that  has 
with  as  much  sternness  as  any  in  the  land  enforced  the  doc- 
trine, says :  "  The  agents  who  are  charged  with  the  duty  of 
supplying  safe  machinery  are  not,  in  the  true  sense  of  the  rule 
relied  on,  to  be  regarded  as  fellow  servants  of  those  who  are 
engaged  in  operating  it.  They  are  charged  with  the  master's 
duty  to  his  servant.  They  are  employed  in  distinct  and  in- 
dependent departments  of  service,  and  there  is  no  difficulty 
in  distinguishing  them,  even  when  the  same  person  renders 
service  by  turns  in  each,  as  the  convenience  of  the  master  may 
require.^'  Ford  v.  Fitchburg  R.  R.  Co.,  110  Mass.  240;  S. 
C,  14  Am.  R.  598.  The  general  principle,  that  where  the 
master  entrusts  to  a  servant  a  duty  which  he  himself  owes  to 
those  employed  by  him,  he  is  liable  for  a  negligent  discharge 
of  that  duty,  is  also  involved,  and  necessarily  decided,  in  the 
cases  ofMitcheU  v.  Robinson,  80  Ind.  281,  S.  C,  41  Am.  R.  81 2, 
and  Ohio,  etc.,  R.  R.  Co.  v.  Collam,  73  Ind.  261,  vide  p.  273. 

The  duty  of  the  employer  to  provide  safe  machinery  and 
appliances  is  a  continuing  one.  Thompson  says :  "  But  the 
master  does  not  discharge  his  duty  in  this  regard  by  provid- 
ing proper  and  safe  machinery,  or  fit  servants,  in  the  first 
instance,  and  then  remaining  passive.  '  It  is  a  duty  to  be 
affirmatively  and  positively  fulfilled  and  performed.'  He  must 
supervise,  examine,  and  test  his  machines  as  often  as  custom 
and  experience  require.''  2  Thompson  Neg.  984.  In  sup- 
port of  this  doctrine  the  author  cites  Warner  v.  Frie,  etc.,  R. 
W.  Co.,  39  N.  Y.468 ;  King  v.  New  York  Central,  etc.,  R.  R. 
Co.,  4  Hun,  769 ;  Shanny  v.  Androscoggin  Mills,  66  Maine, 
420;  Lansing  v.  New  York  Central  R.  R.  Co.,  49  N.  Y.  521 ; 
Snow  v.  Housatonic  R.  R.  Co.,  8  Allen,  441 ;  Letcis  v.  St. 
Louis,  etc.,  R.  R.  Co.,  59  Mo.  495 ;  Chicago,  etc.,  R.  R.  Co. 
V.  Swett,  45  111.  197;  Illinois  Cmtral  R.  R.  Co.  v.  Welch,  52 
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111.  183;  Goheenv.  Texas,  etc.,  R.  W.  Co.,  3  Cent.  L.  J.  382. 
This  is  the  doctrine  of  the  Supreme  Court  of  the  United 
States,  as  appears  from  the  decision  in  Hough  v.  Railway 
Co.,  supra. 

In  Gunter  v.  Graniteville,  etc.,  Co.,  supra,  it  was  said :  "  It  is 
well  settled  that  it  is  the  duty  of  the  master  to  provide  suitable 
and  safe  machinery  and  appliances  for  the  use  of  his  operatives ; 
And,  we  think,  it  is  also  settled  that  his  duty  does  not  stop 
there,  but  that  it  is  likewise  his  duty  to  keep  such  machinery 
in  proper  repair  and  in  safe  working  order,  and  if  these  duties, 
or  either  of  them,  are  negligently  performed,  and  one  of  the 
servants  thereby  sustains  an  injury,  the  master  is  liable,  even 
though  he  may  have  entrusted  the  performance  of  such  duties 
to  subordinates,  by  whatever  name  they  may  be  called."  In 
support  of  this  doctrine  the  court  refers  to  the  cases  of  Cor- 
coran V.  Holbrook,  59  N.  Y.  517;  S.  C,  17  Am.  K.  369; 
Brann  v.  Chicago,  etc.,  R.  R.  Co.,  53  Iowa,  595 ;  S.  C,  36  Am. 
B.  243;  Fuller  v.  Jewdt,  80  N.  Y.  46;  S.  C,  36  Am.  R.  575. 
The  rule  is  supported  by  sound  principle.  The  duty  of  the 
master  is  not  at  an  end  when  he  first  equips  his  factory  or  mill, 
but  continues  as  long  as  there  are  operatives  who  are  entitled 
to  assume  that  he  will  use  due  care  to  provide  safe  machinery 
and  appliances.  It  would  overthrow  the  rule,  that  the  risks 
which  a  servant  assumes  are  only  such  as  are  incident  to  the 
use  of  machinery  selected  and  maintained  by  the  master  with 
proper  care,  to  deny  the  validity  of  our  conclusion. 

Ordinary  care  requires  that  a  master  shall  take  notice  of  the 
liability  of  the  parts  of  the  machinery  to  decay  from  age,  or 
-wear  out  by  use.  City  of  Indianapolis  v.  Scott,  72  Ind.  196 ; 
Board,  etc.,  v.  Legg,  93  Ind.  523 ;  Board,  etc.,  v.  Bacon,  96 
Ind.  31 ;  Rapho  v.  Moore,  68  Pa.  St.  404.  It  certainly  needs 
no  argument  to  prove  that  a  factory  owner  must  know  that 
a  rope,  or  materials  of  a  similar  character,  will  wear  out,  and 
that  he  has  no  right  to  assume  that  wear  and  use  will  not 
weaken  or  impair  them.  Ordinary  prudence,  therefore,  re- 
VoL.  100.— 13 
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quires  that  he  should  take  notice  of  the  liability  of  such 
things  to  wear  out,  and  make  provision  for  such  contingen- 
cies. Reason  and  experience  unite  in  affirming  that  tfn  owner 
does  not  exercise  even  ordinary  care,  who  gives  no  attention 
to  the  effect  upon  ropes,  belts,  timbers  or  the  like,  which  is 
produced  by  the  wear  of  continued  use.  It  would  be  unrea- 
sonable to  assert  that  an  owner  might  entirely  disregard  the 
tendency  of  parts  of  his  machinery  to  wear  out,  and  intrench 
himself  from  liability  on  the  ground  that  at  the  outset  he  had 
provided  safe  machinery  and  appliances. 

We  have  ascertained  the  general  principles  which  rule  such 
cases  as  this,  and  it  remains  to  ascertain  whether  they  were 
correctly  applied  to  the  facts  of  this  case.  The  appellee,  on 
the  morning  that  he  was  injured,  received  an  order  from  Hig- 
ginson,  the  foreman  under  whose  immediate  control  he  was, 
to  run  what  was  called  the  cut-off  saw ;  this  saw  was  a  cir- 
cular one,  and  worked  through  a  groove  in  a  table.  The  rope 
which  held  the  saw  back  from  the  table,  and  in  a  great  meas- 
ure controlled  its  operation,  broke,  and  the  breaking  of  this 
rope  caused  the  injury.  The  evidence  shows  that  the  rope 
was  unsuitable,  defective  and  unsafe,  and  there  is* also  evidence 
tending  strongly  to  show  that  the  foreman  had  notice  of  its 
condition  prior  to  the  morning  the  injury  occurred.  One  of 
the  appellee^s  fingers  was  cut  off,  another  was  badly  injured, 
his  thumb  was  also  much  injured,  his  hand  was  split  open  to 
the  wrist,  his  wrist  and  hand  rendered  stiff,  and  its  service- 
ableness  much  impaired.  He  was  confined  to  his  bed  for  some- 
time, abscesses  formed,  several  bones  were  extracted,  and  he 
suffered  great  pain.  He  expended  for  medicine  and  surgical 
attention  $144. 

The  court  did  not  err  in  instructing  the  jury  that  the  ap- 
pellant was  responsible  for  the  negligence  of  an  agent  ap- 
pointed by  it  to  act  in  its  place  in  purchasing  and  maintain- 
ing machinery  upon  which  the  duties  of  the  appellee  required 
liim  to  work.  Nor  did  the  court  err  in  refusing  the  instruc- 
tions asked  by  the  appellant,  asserting  that  if  the  appellant 
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had  employed  a  competent  superintendent,  it  was  not  liable 
although  the  machinery  was  unsafe.  It  was  the  duty  of  the 
corporation  to  provide  and  maintain^  so  far  at  least  as  ordi- 
nary diligence  could  do,  machinery  safe  and  suitable  for  the 
purposes  for  which  it  was  used,  and  the  court  was  right  in  in- 
structing the  jury  to  that  effect.  We  do  not  think  the  appel- 
lant has  just  reason  to  complain  of  the  ninth  instruction,  which 
informs  the  jury  that  if  the  exercise  of  ordinary  diligence  on 
the  part  of  the  defendant  would  have  apprised  it  of  the  de- 
fective condition  of  the  rope,  and  it  negligently  allowed  the 
rope  to  become  worn  and  insecure,  the  plaintiff,  if  free  from  con- 
tributory negligence,  would  be  entitled  to  recover.  This  in- 
struction, taken,  as  it  must  be,  in  connection  with  the  others, 
was  at  least  as  favorable  to  the  appellant  as  it  had  a  right  to 
ask.  The  doubt  is,  whether,  under  the  authorities,  the  master 
is  not  held  to  more  than  ordinary  diligence  in  such  matters ; 
but,  however  this  may  be,  the  least  degree  of  diligence  to 
which  he  is  held  by  any  case  is  ordinary  diligence. 

In  computing  damages  in  such  a  case  as  this,  it  is  proper  to 
consider  the  pain  and  suffering  endured  by  the  injured  per- 
son, the  expenses  incurred  for  medical  attention,  the  character 
of  the  injury,  whether  temporary  or  permanent,  and  its  effect 
upon  the  ability  of  the  person  injured  to  earn  money  or  pur- 
sue his  trade  or  profession.  City  of  Indianapolis  v.  Gaston,  58 
Ind.  224;  Wright  v.  Compton,  53  Ind.  337;  Cox  v.  Vander- 
Meed,  21  Ind.  164;  Taber  v.  Hutson,  5  Ind.  322  ;  Fisher  v. 
Hamilton,  49  Ind.  341.  In  this  class  of  cases,  exemplary  dam- 
ages can  not  be  awarded,  but  full  compensatory  damages  may 
be  given.  It  is  said  in  a  text-book  of  excellent  repute,  that, 
"In  an  action  for  negligent  injury  to  the  person  of  the  plain- 
tiff, he  may  recover  the  expense  of  his  cure,  the  value  of 
the  time  lost  by  him  during  his  cure,  and  a  fair  compensation 
for  the  physical  and  mental  suffering  caused  by  the  injury,  as 
well  as  for  any  permanent  reduction  of  his  power  to  earn 
money."  Shear.A  Redf.  Neg.,  section  606.  The  court  approved 
an  instruction  substantially  like  the  one  now  before  us  in  Pitts- 
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burgh,  etc,,  R,  W.  Co.  v.  Sportier,  85  Ind.  165^  and  in  (My  of 
Huntington  v.  Breen,  77  Ind.  29.  In  City  of  Indianapolis  v. 
Scott,  72  Ind.  196^  an  instruction  in  almost  the  exact  lan- 
guage of  the  one  under  immediate  mention  was  approved. 

We  think  the  complaint  suflBciently  shows  that  the  appel- 
lee suffered  special  damages,  for  it  describes  the  injury  and 
avers  that  the  "  plaintiff  ^s  right  hand  has  been  permanently 
injured  and  ruined,  and  rendered  unfit  for  use  and  labor.^* 

It  is  a  settled  rule  of  law  that  courts  will  not  disturb  a  ver- 
dict on  the  ground  of  excessive  damages  unless  they  are,  as 
said  by  Chancellor  Kent,  so  "  outrageous  as  to  strike  every  one 
with  the  enormity  and  injustice  of  them,  and  so  as  to  induce 
the  court  to  believe  that  the  jury  must  have  acted  from  prej- 
udice, partiality  or  corruption."  Coleman  v.  Southwick,  9 
Johns.  45.  This  doctrine  has  often  been  enforced  by  this 
court.  Ohio,  etc.,  R.  R.  Co.  v.  Collam,  supra;  Yaier  v. 
Mullen,  23  Ind.  562 ;  Alexander  v.  Thomas,  25  Ind.  268 ; 
Reeves  v.  State,  37  Ind.  441 ;  Hoax/land  v.  Moore,  2  Blackf. 
167 ;  Ouard  v.  Risk,  11  Ind.  156.  In  a  recent  text-book  a 
like  doctrine  is  laid  down,  and  many  authorities  cited.  Hayne 
ITew  Trials,  section  95. 

Judgment  affirmed. 
FiledFeb.il/l885. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — An  able  brief  has  been  filed  on  the  petition 
for  rehearing,  but  the  principal  questions  decided  are  not 
again  discussed,  counsel  saying :  '^  The  view  taken  in  the 
opinion,  however,  has  such  strong  reasons  to  support  it  that 
we  shall  not  ask  the  court  to  reconsider  it.^^ 

Ninety-five  reasons  were  stated  in  the  motion  for  a  new 
trial,  and  it  is  now  complained  that  we  did  not  consider  all 
of  the  questions  presented.  We  did  decide  all  of  the  main 
questions  and  such  as  counsel  fully  argued,  but  it  is  perhaps 
true  that  we  did  not  expressly  decide  some  minor  ones,  al- 
though those  decided  really  rule  the  case. 
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The  question  upon  the  evidence  as  to  whether  Parker  was 
or  was  not  guilty  of  contributory  negligence  was  one  of  fact 
for  the  jury,  and  not  of  law  for  the  court,  and  as  there  was 
evidence  satisfactorily  supporting  the  verdict,  we  must  leave 
it  undisturbed.  There  are,  no  doubt,  cases  where  the  court 
will  determine  the  question  of  contributory  negligence,  but 
this  is  not  one  of  them.  Whether  Parker  could  have  seen 
the  defect,  and  whether  it  was  such  as  ordinary  prudence  and 
vigilance  would  have  enabled  him  to  guard  against,  were  ques- 
tions of  fact.  Descriptions  of  the  defect  were  given  by  the 
witnesses,  and  it  is  impossible  for  the  court  to  say,  as  matter 
of  law,  that  he  could  by  exercising  ordinary  prudence  have 
seen  it  and  avoided  injury.  It  certainly  was  not  one  open 
to  observation,  and,  besides  this,  one  of  the  superior  agents 
of  the  corporation,  its  chief  representative  in  fact,  had  or- 
dered him  to  work  upon  the  machinery,  and  we  can  not 
perceive  any  reason  for  taking  the  case  from  the  jury.  Baker- 
V.  Allegheny  Valley  R.  R.  Co.,  95  Pa.  St.  211 ;  S.  C,  40  Am. 
R.  634.  It  is  quite  clear  that  it  would  have  been  error  for 
the  trial  court  to  have  instructed  the  jury  to  find  for  the 
appellant,  and  it  follows  that  this  court  can  not  interfere. 
(My  of  Indianapolis  v.  Gaston,  68  Ind.  224 ;  Pennsylvania 
Co.  V.  Hensil,  70  Ind.  569 ;  S.  C,  36  Am.  R.  188 ;  Louisville,, 
etc.,  R.  W.  Co.  V.  Richardson,  66  Ind.  46;  8.  C,  32  Am.  R.. 
94;  Gty  of  Washington  v.  ^all,  86  Ind.  462,  p.  469;  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Buck,  96  Ind.  346 ;  Pennsylvania  R. 
R.  Co.  V.  White,  88  Pa.  St.  327;'  Willard  v.  Pinard,  44  Vt. 
34;  Robson  v.  Northeastern  R.  W.  Co.,  L.  R.,  10  Q.  B.  Div.. 
271;  Curtis  v.  DetroU,  etc.,R.  R.  Co.,  27  Wis.  158;  Hutch. 
Car.  615.  In  such  cases  as  this  the  question  must,  under 
proper  instructions,  be  left  to  the  jury  as  one  of  fact. 

We  recognize  and  approve  the  general  rule,  that  a  servant 
who  continues  in  the  master's  employment  with  full  knowl- 
edge of  the  risk  can  not  recover  for  injuries  received.  CTm- 
back  V.  Lake  Shore,  etc.,  R.  W.  Co.,  83  Ind.  191 ;  Lake  Shore, 
etc.,  R.  W.  Co.  V.  McCormick,  74  Ind.  440.     But  that  rule 
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does  not  apply  here.  There  is  no  such  evidence  as  warrants 
the  assumption  that  the  appellee  knew  of  the  defective  con- 
dition of  the  machinery,  or  that  it  was  such  as  to  subject  him 
to  any  extraordinary  risks.  The  jury  by  their  general  ver- 
dict, and  also  in  answer  to  interrogatories,  explicitly  negative 
the  existence  of  knowledge.  It  would  be  a  palpable  viola- 
tion of  long  settled  rules  to  set  aside  the  conclusion  of  the 
jury  upon  the  evidence  as  it  comes  to  us. 

A  single  interrogatory  is  selected  by  appellant,  and  upon 
that  a  judgment  is  demanded.  This  demand  can  not  be 
heeded,  for  the  answer  is  not  such  as  controls,  and  it  is  only 
where  the  single  answer  is  of  controlling  force  that  the  gen- 
eral verdict  will  be  set  aside.  This  has  been  again  and  again 
decided.  Grand  Rapids,  etc.,  R.  R.  Co.  v.  3IeAnnally,  98 
Ind.  412,  vide  pp.  417,  418,  and  cases  cited ;  Hereth  v.  Hereth, 
ante,  p.  35.  Besides,  it  has  been  very  frequently  decided 
that  answers  to  interrogatories  will  not  control  the  general 
verdict,  unless  there  is  an  irreconcilable  conflict,  and  here 
there  is  no  such  conflict.  But  if  we  are  wrong  in  applying 
these  rules,  still  the  appellant  can  not  succeed,  for  all  that  ap- 
pears in  the  answer  is  that  one  of  the  superior  agents  of  the 
corporation,  the  one  in  charge  of  the  shop  where  appellee 
worked,  had  knowledge  of  the  defect,  and  it  is  quite  clear 
that  his  knowledge  would  not  conclude  the  appellee.  Atla^s 
Engine  Works  v.  Randall,  post,  p.  293.  Even  if  Higginson,  the 
foreman,  had  been  a  mere  fellow  servant  in  the  same  line  of 
employment  with  Parker,  instead  of  a  foreman  having  full 
authority  over  him,  it  is  doubtful  whether  knowledge  on  the 
part  of  Higginson  would  have  concluded  Parker. 

We  do  not  think  it  can  be  said  as  a  matter  of  law  that  a 
workman  is  guilty  of  negligence  who  changes  from  one  part 
of  his  work  to  another  at  the  command  of  the  agent  set  over 
him  by  the  master.  Rogers  v.  Overton,  87  Ind.  410.  Here 
there  was  no  change  from  one  shop  to  another,  no  change  from 
one  branch  of  business  to  another,  but  only  a  change  in  the 
same  shop  from  one  piece  of  machinery  to  another,  and  we 
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€aii  perceive  no  reason  for  holding  the  servant  guilty  of  con- 
tributory negligence  in  making  such  a  change  pursuant  to  the 
orders  of  his  superior.  It  would  be  unreasonable  to  require 
servants  to  disobey  the  orders  of  a  superior  agent  under  such 
circumstances.  A  prudent  man  has  a  right,  within  reasonable 
limits,  to  rely  upon  the  ability  and  skill  of  the  agent  in  whose 
charge  the  common  master  has  placed  him,  and  is  not  bound, 
at  his  peril,  to  set  his  own  judgment  above  that  of  his  superior. 
AtlcLs  Engine  Works  v. Randall,  supra;  Rogers  v.  Overton,  supra. 
There  may,  perhaps,  be  cases  where  it  would  be  contributory 
negligence  to  change  positions,  as,  for  instance,  where  the 
change  is  made  to  a  branch  of  business  with  which  the  ser- 
vant is  unacquainted ;  but  this  is  not  such  a  case,  for  here  the 
superior  agent  had  authority  to  give  orders,  had  charge  of  the 
branch  of  business  in  which  the  servant  was  employed,  and 
the  change  did  not  take  the  servant  out  of  the  line  of  his  em- 
ployment. DowKng  v.  Allen,  74  Mo.  13;  S.  C,  41  Am.  R. 
298 ;  Cbn€  v.  Delaware,  etc.,  R.  R.  Co,,  81  N.  Y.  206  ;  S.  C, 
37  Am.  R.  491 ;  Cowles  v.  Richmond,  etc.,  R.  R.  Co.,  84  N. 
C.  309 ;  S.  C,  37  Am.  R.  620 ;  Ryan  v.  Bagaley,  50  Mich. 
179 ;  S.  C,  45  Am.  R.  35;  Corcoran  v.  Holbrook,  59  N.  Y. 
517 ;  S.  C,  17  Am.  R.  369;  Luebke  v.  Chicago,  etc.,  R.  W. 
Co.,  59  Wis.  127;  S.  C.,48  Am.  R.483;  Manufacturing  Co. 
V.  Morrissey,  40  Ohio  St  148;  S.  C,  48  Am.  R.  669. 

In  the  course  of  his  testimony,  and  in  explaining  the  char- 
acter of  his  injury,  the  appellee  exhibited  his  injured  hand  to 
the  jury.  There  was  no  substantial  error  in  permitting  this 
to  be  done.  Wharton  says :  "  Injury  to  the  person  may  also 
be  proved  by  inspection.  Thus  in  an  action  to  recover  dam- 
ages for  an  injury  to  a  limb,  the  injured  limb  may  be  exhib- 
ited on  trial.^'  Whart.  Crim.  Ev.,  section  312.  A  great 
number  of  interesting  cases  are  collected  by  him,  all  holding 
such  evidence  admissible.  One  among  the  most  remarkable 
and  amusing  cases  of  this  general  character  is  that  of  Thur- 
man  v.  Bertram,  20  Alb.  L.  J.  151,  where  a  baby  elephant 
was  brought  into  one  of  the  English  courts.     In  his  work  on 
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Trial  Evidence,  p.  599,  Abbott  says:  "The  injured  member 
may  be  exhibited  to  the  jury."  An  English  author  says  that 
evidence  aflTorded  by  inspection  is  of  the  highest  character. 
1  Taylor  Ev.,  p.  513.  By  another  English  writer  the  same  view 
is  taken.  Best  Princ.Ev.  199.  There  has  been  much  dis- 
cussion as  to  whether  a  person  accused  of  crime  can  be  com- 
pelled to  submit  his  person  to  the  inspection  of  the  jury,  but 
it  is  agreed  on  all  hands  that  instruments  with  which  a  crime 
was  committed,  the  clothing  of  the  accused  or  of  the  deceased^ 
wounds  and  marks  on  their  person,  may  be  given  in  evidence. 
15  Cent.  L.  J,  2  and  209;  22  Alb.  L.  J.  145;  Rogers  Exp. 
Tes.,  p.  104. 

Our  own  decisions  have,  in  a  great  variety  of  cases,  recog- 
nized the  right  to  submit  to  the  jury  persons  and  things  for 
inspection.  Fleming  v.  States  11  Ind.  234 ;  Story  v.  State,  99 
Ind.  413 ;  Short  v.  StaU,  63  Ind.  376;  McDond  v.  StcUe,  90 
Ind.  320,  vide  p.  328 ;  Beavers  v.  State,  58  Ind.  530.  Per- 
haps the  most  numerous  class  of  cases  in  which  the  right  of 
the  jury  to  inspect  a  thing  has  been  discussed  is  that  in  which 
the  genuineness  of  written  instruments  has  been  involved,  and 
it  has  been  uniformly  held  that  it  is  competent  for  the  jury 
to  make  such  inspections,  and  that  they  may  be  aided  by  mag- 
nifying glasses.     Lawson  Exp.  and  Opinion  Ev.  415. 

The  case  of  Steph&nson  v.  State,  28  Ind.  272,  does  not  touch 
the  question  here  involved  as  is  evident  from  the  statement 
of  the  court,  for  that  statement  shows  that  no  evidence  at  all 
was  offered,  the  trial  judge  holding  that  as  the  defendant  wai* 
in  court  there  was  no  necessity  for  any  evidence  as  he  could 
determine  the  defendant's  age  from  his  appearance.  The 
case  of  Ihinger  v.  State,  53  Ind.  251,  decides  that  an  instruc- 
tion given  by  the  court  was  erroneous  for  the  reason  that  it 
made  the  case  turn  entirely  upon  the  personal  appearance  of 
the  party  rather  than  upon  the  testimony  of  the  witnesses. 
The  decision  in  Robinius  v.  State,  63  Ind.  235,  does  go  farther 
and  holds  that  the  court  trying  the  case  has  no  right  to  take 
into  account  the  personal  appearance  of  the  accused  in  de- 
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termining  the  question  of  his  age.  Conceding  the  corrects 
ness  of  this  decision,  although  it  has  been  strongly  assailed 
as  requiring  a  judge  to  disregard  the  evidence  of  his  own 
sena^,  still  there  is  a  distinction  between  such  a  case  and  the 
present,  for  where  age  is  the  material  question,  as  it  was  in 
the  case  cited,  the  decision  upon  inspection  really  determines 
the  whole  case ;  while,  in  such  a  case  as  the  present,,  the  in- 
spection of  the  wounded  member  simply  illustrates  and  makes 
clear  the  testimony  of  the  party  and  assists  in  determining 
the  character  of  one  of  the  facts  in  the  case.  There  is  still 
another  distinguishing  feature,  and  that  is  this,  in  the  present 
case  the  question  is  not  as  to  the  effect  of  the  exhibition  of 
the  wounded  hand ;  while  in  the  case  cited  the  question  was 
entirely  as  to  the  force  and  effect  of  the  inspection  of  the 
person  of  the  accused. 

All  that  we  are  now  required  to  decide  is,  whether  it  was 
substantial  error  to  allow  the  appellee  to  exhibit  to  the  jury 
in  the  course  of  his  testimony  his  wounded  hand ;  we  are 
not  required  to  determine  whether  the  result  of  such  an  ex- 
hibition can  be  deemed  evidence  in  the  strict  sense  of  the 
term,  or  what  force  and  effect  should  be  ascribed  to  it,  if  re- 
garded as  evidence. 

Petition  overruled  April  28, 1885. 
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CbiminaIi  Law. — Misamdud,  of  Jury.—Separalion  without  Leave, — Supreme  145   673 

Court, — tinder  section  1842,  R.  S,  1881,  the  misconduct  of  a  jury  in  sep-  147   37fl| 

arating  without  leave  of  the  court,  after  retiring  to  deliberate  on  their  too  soil 

verdict,  is  the  second  statutory  cause  for  a  new  trial  in  criminal  cases ;  1®2 ?5| 

but  where  a  new  trial  is  refused  for  this  cause,  and  it  appears  that  the 
jury  had  leave  of  the  court  to  separate  after  they  had  agreed  upon  their 
verdict,  and  that  they  had  agreed  upon  their  verdict  and  reduced  it  ta 
writing,  and  sealed  up  the  same  before  they  separated,  and  that  such  ver- 
dict was  complete  in  every  respect,  except  tliat  it  was  not  signed  by  the 
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foreman  of  the  jury,  then  it  is  the  duty  of  the  Supreme  Court,  under  sec- 
tion 1891,  R.  S.  1881,  to  disregard  the  supposed  error  of  the  court  below 
in  overruling  the  motion  for  a  new  trial  for  this  cause,  when,  in  the 
opinion  of  the  Supreme  Court,  the  error,  if  any,  is  purely  technical  and 
does  not  prejudice  the  substantial  rights  of  the  defendant. 

Sake. — Swearing  Bailiff. —Misconduct  of  Jury. — Bailiff^ 8  I^etence  m  Jury 
Room, — Trial, —  Weight  of  Evidence,— Supreme  CourL — It  is  sufficient  if  the 
jury  trying  a  criminal  cause  are  placed  in  charge  of  a  bailiff,  who  has 
been  sworn  to  act  as  such  bailiff  for  the  term.  Ordinarily,  the  bailiff's 
presence  in  the  jury  room,  during  the  deliberations  of  the  jury  on  their 
verdict,  is  such  misconduct  of  the  jury  as  will  constitute  sufficient  cause 
for  a  new  trial ;  but  where  the  question  of  such  misconduct  is  tried  be- 
low upon  affidavits  and  counter-affidavits,  and  the  court  decides  in 
effect  that  the  defendant  was  not  injured  or  harmed  thereby,  the  Su- 
preme Court  will  not  disturb  such  decision  on  the  weight  of  the  evidence. 

€ame. — Evidence, — Supreme  Court, — In  criminal  as  in  civil  causes,  unless 
there  is  an  absolute  failure  of  evidence  on  some  material  point,  the  Su- 
preme Court  will  not  reverse  the  judgment  on  the  evidence. 

From  the  Kosciusko  Circuit  Court. 

J.  8,  Frazer,  W.  D.  Frazer  and  8.  J.  North,  for  appellant. 
J^.  r.  Hard,  Attorney  General,  J.  8.  Widaman  and   W.  B. 
Hord,  for  the. State. 

HowK,  J, — ^This  was  a  prosecution  upon  affidavit  against 
the  appellant,  for  an  alleged  attempt  to  provoke  one  Harlan 
E.  King  to  commit  an  assault  and  battery  upon  him,  the  ap- 
pellant. The  prosecution  was  commenced  before  a  justice  of 
the  peace  of  Kosciusko  county,  and  from  the  justice's  judg- 
ment against  him  the  defendant  appealed  to  the  court  below. 
There  the  issues  joined  were  tried  by  a  jury,  and  a  verdict 
was  returned  finding  the  appellant  guilty,  as  charged  in  the 
affidavit,  and  assessing  his  punishment  at  a  fine  in  the  sum  of 
one  cent.  Over  appellant's  motions  to  set  aside  the  verdict 
and  for  a  new  trial  of  the  cause,  the  court  rendered  judgment 
against  him  for  the  fine  assessed  and  costs. 

The  first  error  of  which  complaint  is  made  by  appellant  in 
this  court  is  the  overruling  of  his  motion  to  set  aside  the  ver- 
dict, because  the  jury  had  separated  for  a  period  of  seven 
hours  without  permission  of  the  court,  and  without  his  knowl- 
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edge  or  consent,  before  agreeing  upon  and  sealing  up  their 
verdict.  It  is  shown  by  the  record  that  when  the  jury  retired 
to  deliberate  upon  their  verdict,  by  the  agreement  of  the  par- 
ties, they  were  instructed  that  when  they  agreed  upon  a  ver- 
dict they  might  seal  up  the  same  and  separate,  and  return  it 
into  court  the  next  morning.  On  the  convening  of  court  the 
next  morning,  the  foreman  of  the  jury  handed  to  the  court  a 
paper  writing,  purporting  to  be  their  verdict,  complete  in 
every  respect  except  that  it  was  not  signed  by  their  foreman. 
Thereupon  the  court  directed  the  jury  to  retire  to  their  room 
for  further  deliberation,  to  which  action  the  appellant  then 
and  there  objected,  for  the  reason  that  the  jury  had  then  been 
separated  for  a  period  of  seven  hours,  and  had  been  mingling 
with  the  public  during  that  time,  which  objection  was  over- 
ruled by  the  court,  and  the  appellant  then  and  there  excepted. 
The  jury  retired,  and  in  a  short  time  returned  into  court  the 
same  paper  writing,  and  in  the  same  words  as  before,  with  the 
addition  of  the  name  of  their  foreman. 

The  alleged  misconduct  of  the  jury  in  having  ''  separated 
without  leave  of  the  court,  after  retiring  to  deliberate  upon 
their  verdict,"  of  which  the  appellant  complains  as  error,  is 
the  second  statutory  ^use  for  a  new  trial  in  criminal  cases. 
Section  1842,  R.  8.  1881.  It  w^as  not  properly  assignable  here 
as  an  independent  error ;  but  as  it  was  assigned  as  cause  for 
a  new  trial,  in  appellant's  motion  therefor,  and  as  error  is 
assigned  here  upon  the  overruling  of  the  motion  for  a  new 
trial,  the  matter  complained  of  is  thereby  properly  presented 
for  our  decision.  The  criminal  code  provides,  in  section  1842, 
^upra,  that  "  The  court  shall  grant  a  new  trial  to  the  defend- 
ant for  the  following  causes,  or  any  of  them  ;***** 
Second.  When  the  jury  has  separated  without  leave  of  the 
court,  after  retiring  to  deliberate  upon  their  verdict.^'  This 
section  of  the  criminal  code  has  specific  application,  of  course, 
to  what  the  trial  court  shall  do  in  the  cases  enumerated  there- 
in. When  the  action  of  that  court,  in  any  of  the  cases  spec- 
ified, is  brought  before  this  court  upon  appeal,  section  1891,  R. 
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S.  1881,  of  the  criminal  code,  prescribes  our  action,  as  follows  r 
"  In  the  consideration  of  the  questions  which  are  presented 
upon  an  appeal^  the  Supreme  Court  shall  not  regard  technical 
errors  or  defects  or  exceptions  to  any  decision  or  action  of  the 
court  below,  which  did  not,  in  the  opinion  of  the  Supreme 
Court,  prejudice  the  substantial  rights  of  the  defendant/' 

Now,  if  it  be  conceded  that  under  the  instructions  of  the 
court  the  jury  had  no  leave  of  the  court  to  separate,  after 
they  had  agreed  upon  their  verdict  and  reduced  it  to  writing,, 
until  it  had  been  signed  by  their  foreman,  still,  upon  the  facts^ 
shown  by  the  record  and  heretofore  stated,  and  conceding,, 
without  deciding,  that  the  action  of  the  trial  court  thereon 
was  erroneous,  we  would  be  bound  to  disregard  such  error ; 
for  we  are  clearly  of  the  opinion  that  the  error,  if  such  it  may- 
be called,  was  purely  technical  and  did  not  prejudice  the  sub- 
stantial rights  of  the  appellant.  Moore  Crim.  L.,  sections 
310,  417  and  419;  Jarrell  v.  State,  58  Ind.  293. 

The  next  error  assigned  upon  the  record  is  that  the  court 
erred  in  permitting  the  prosecuting  attorney,  when  stating 
the  case  to  the  jury,  to  say  that  the  defendant  had  been  con- 
victed before  a  justice  of  the  peace,  and  had  appealed  there- 
from. There  is  no  substance  in  this  assignment  of  error.  In 
the  statement  of  the  case  to  the  jury,  the  State's  attorney  had 
the  right  to  tell  them  how  and  where  the  case  originated,  and 
how  it  had  found  its  way  into  the  circuit  court.  But,  even 
if  the  action  of  the  court  were  erroneous,  it  would  be  our 
duty,  under  section  1891,  above  quoted,  to  disregard  the  er- 
ror, because,  in  our  opinion,  it  did  not  prejudice  the  substan-- 
tial  rights  of  the  defendant.  Shepherd  v.  State,  64  Ind.  43 ; 
Ckymba  v.  State,  75  Ind.  215 ;  Morrison  v.  State,  76  Ind.  335. 

It  is  claimed  by  appellant's  counsel  that  the  court  erred  in 
sending  the  jury  out,  after  their  separation,  when  it  was  shown 
that  their  verdict  was  not  signed  by  their  foreman,  to  delib- 
erate upon  their  verdict.  It  appears  from  the  record,  we  think, 
that  the  substantial  rights  of  the  appellant  were  not  preju- 
diced by  this  action  of  the  court;  for  the  record  shows,  as  we 
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have  seen,  that  the  jury  afterwards  returned  into  court  the 
same  verdict,  in  the  same  words,  with  the  addition  only  of 
the  name  of  their  foreman. 

Appellant's  counsel  also  insist  that  the  court  erred  in  placing 
the  j  ury ,  when  they  retired  for  deliberation,  in  charge  of  a  bailiff 
who  was  not  sworn  as  such  for  that  jury.  It  appears  from  the 
record  that  the  oiBcer  in  question  had  been  sworn  as  bailiff  of 
the  jury  for  the  term,  and  this  would  seem  to  be  suiBcient.  Sec- 
tion 1828,  R.  S.  1881 ;  Hittner  v.  State,  19  Ind.  48.  At  most 
the  error,  if  such  it  be,  was  technical  and  did  not,  in  our  opin- 
ion, prejudice  the  substantial  rights  of  the  defendant.  The  affi- 
davits in  the  record  show  that  the  bailiff  of  the  jury  performed 
his  duties  as  such,  in  the  manner  required  by  the  statute. 

It  is  claimed  by  appellant^s  counsel  that  a  new  trial  ought 
to  have  been  granted  for  alleged  misconduct  of  the  jury  in 
permitting  their  bailiff  to  be  present  in  the  jury  room,  at  and 
during  their  deliberation.  Upon  this  question  affidavits  and 
counter-affidavits  were  filed,  and  it  was  decided  in  favor  of 
the  State.  We  can  not  disturb  this  decision  on  the  weight  of 
the  evidence.  Holloway  v.  StaiCy  53  Ind.  554;  Weaver  v. 
Slate,  83  Ind.  289;  Doles  v.  State,  97  Ind.  555. 

It  is  insisted,  also,  that  the  verdict  of  the  jury  was  not  sus- 
tained by  the  evidence.  There  is  evidence  in  the  record  tend- 
ing to  sustain  the  verdict  of  the  jury  on  every  material  point. 
In  such  case,  this  court  will  not,  even  in  a  criminal  cause,  dis- 
turb the  verdict  or  reverse  the  judgment  merely  on  the  weight 
or  sufficiency  of  the  evidence.  Cox  v.  State,  49  Ind.  568 ; 
Long  V.  State,  95  Ind.  481;  Doles  v.  State,  supra.  It  is 
claimed  that  the  venue  of  the  cause  was  not  shown  by  the 
evidence,  but  in  this,  we  think,  counsel  are  mistaken.  Whit'- 
ney  v.  State,  35  Ind.  503 ;  Cluck  v.  State,  40  Ind.  263 ;  Luck 
V.  State,  96  Ind.  16.  The  evidence  in  the  record  and  the 
course  of  the  trial  were  sufficient,  we  think,  to  authorize  the 
jury  to  find  that  the  offence  was  committed  in  Kosciusko 
county ;  and  in  such  case,  where  there  is  no  evidence  to  the 
contrary,  and  the  verdict  has  met  the  approval  of  the  trial 
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court,  we  ought  not  to  disturb  the  verdict,  on  such  a  technical 
objection,  upon  the  mere  weight  or  sufficiency  of  the  evidence. 

It  was  in  the  discretion  of  the  trial  court,  whether  or  not 
it  would  permit  appellant  to  cross-examine  persons  whose 
counter-affidavits  were  filed  by  the  State  against  the  motion 
for  a  new  trial,  or  give  him  time  imtil  the  next  day  to  file 
additional  affidavits  in  support  of  such  motion.  The  record 
fiuls  to  show  that  the  court  abused  its  discretion,  in  either  of 
these  particulars. 

The  judgment  is  affirmed,  with  costs. 
Filed  Jan.  31, 1885. 


-2061  No.  10,721. 

2061  City  of  New  Albany  et  al.  v.  White. 


PSACTICE. — Striking  out  Headings. — New  Trial. — That  a  pleading  or  part 
thereof  has  been  erroneously  struck  out,  is  not  cause  for  a  new  trial ;  such 
ruling  can  only  be  presented  to  the  Supreme  Court  by  an  assignment  of 
error  founded  thereon. 

lNJXWcriOK.—(%.—iSifreete.— Where  a  city  is  about  to  take  land  for  a 
street  wrongfully,  under  color  of  right,  without  assessment  and  tender 
of  compensation,  the  owner  may  have  injunction. 

From  the  Floyd  Circuit  Court. 

J.  V.  Kelso  and  J,  IT.  StoUenhurg,  for  appellants. 
A.  Dowling,  for  appellee. 

CoLERiCK,  C. — This  action  was  instituted  by  the  appellee 
against  the  appellants,  to  enjoin  them  from  entering  upon 
certain  land,  alleged  to  be  owned  and  occupied  by  the  appel- 
lee, and  removing  therefrom  the  fences,  trees  and  improve- 
ments thereon,  and  using  the  same  for  a  street. 

It  was  averred  in  the  complaint,  that  the  appellee  was  then, 
and  for  more  than  eight  years  prior  thereto  had  been,  the 
owner  in  fee  simple  of  the  following  described  real  estate 
in  the  city  of  New  Albany,  Indiana,  to  wit :  All  that  part 
of  out-lot  C,  north  of  Upper  Elm  street,  which  begins  at  a 
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point  on  the  line  of  said  street  five  feet  eastward  from  the 
southwest  corner  of  said  out-lot ;  thence  eastward  along  the 
line  of  said  street  twenty-five  feet ;  thence,  at  right  angles, 
northward  two  hundred  feet  to  an  alley ;  thence,  at  right  an- 
gles, westward  along  the  line  of  said  alley  twenty-five  feet, 
and  thence,  at  right  angles,  southward  two  hundred  feet^ 
more  or  less,  to  the  place  of  beginning;  that  he  had  ex- 
pended large  sums  of  money  in  grading  said  land,  and  had 
caused  it  to  be  enclosed  with  substantial  fences,  and  set  in 
grass,  and  had  planted,  and  was  then  cultivating,  therein  a 
large  number  of  valuable  fruit-bearing  trees;  that  he  was 
also  the  owner  and  in  the  possession  of  other  real  estate  imme- 
diately adjacent  to  said  land,  on  the  eastern  side  thereof,  front- 
ing one  hundred  and  twenty-two  and  a  half  feet  on  said 
Upper  Elm  street  and  extending  back  northward  therefrom 
two  hundred  feet,  on  which  a  large  and  valuable  brick  build- 
ing, used  and  occupied  as  a  family  residence,  and  divers  out- 
building, sheds  and  other  improvements  were  located,  the 
convenient  use  and  value  of  which  greatly  depended  upon 
and  were  largely  increased  by  the  land  first  described,  which 
was  embraced  in  the  enclosure  upon  which  said  buildings 
were  erected ;  that  the  city  of  New  Albany  and  its  co-ap- 
pellant Carpenter,  the  marshal  of  said  city,  were  then  threat- 
ening to  enter  upon  the  land  first  described,  and  remove 
therefrom  said  fences  and  improvements,  and  cut  down  said 
fruit  trees ;  that  in  pursuance  of  said  wrongful  and  unlawful 
design,  the  common  council  of  said  city,  at  a  regular  meeting 
thereof,  held  on  the  7th  day  of  March,  1879,  adopted  a  reso- 
lution and  passed  an  order  directing  and  requiring  said  Car- 
penter, as  such  marshal,  to  perform  the  acts  so  threatened, 
and  throw  open  the  appellee's  said  enclosure,  and  that  said 
marshal  had  notified  the  appellee  that  he  would  thereafter, 
on  a  day  named,  proceed  to  execute  said  order,  and  that  ap- 
pellee believed  that  said  marshal  would  execute  the  same  un- 
less he  was  restrained  by  the  court  from  so  doing. 

It  was  further  averred  that  no  proceedings  had  been  taken* 
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by  the  city  to  condemn  or  appropriate  said  land,  as  or  for  a 
street  or  other  public  highway,  and  that  no  assessment  of 
benefits  and  damages  had  been  made  by  the  city  commis- 
sioners, as  provided  by  the  statute  in  such  cases,  and  that  no 
license  to  enter  upon  and  appropriate  said  land  had  ever  been 
granted  to  said  city  by  the  appellee  or  his  grantors,  and  that 
the  proceedings  of  the  city  were  wrongful,  unlawful  and 
without  authority,  and  that  said  land  and  the  improvements 
thereon,  were  reasonably  worth  $7,000,  and  that  said  land 
was  necessary  to  the  convenient  use  and  enjoyment  of  said 
residence,  and  that  the  opening  of  said  enclosure  and  the  re- 
moval of  said  fences  and  the  use  of  said  land  by  the  city  as 
a  street  or  highway  would  cause  irreparable  damage  to  said 
premises  and  to  the  appellee.  Wherefore  he  prayed  that  the 
appellants  be  enjoined  from  doing  said  acts,  etc. 

To  this  complaint  an  answer,  in  four  paragraphs,  was  filed. 
The  first  paragraph  was  a  general  denial.  On  motion  of  the 
appellee  a  part  of  the  third  paragraph  was  stricken  out,  on 
the  ground  that  the  matters  therein  stated  were  immaterial, 
and,  if  material,  might  be  proved  under  the  first  paragraph. 
Separate  demurrers  to  the  several  paragraphs,  except  the  first, 
were  then  overruled,  and  thereupon  a  reply  was  filed. 

The  issues,  so  formed,  were  tried  by  the  court,  resulting, 
over  a  motion  for  a  new  trial,  in  a  finding  and  judgment  in 
favor  of  the  appellee. 

The  errors  assigned  are :  1st.  That  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial.  2d.  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  only  causes  specified  in  support  of  the  motion  for  a  new 
trial,  urged  in  this  court,  are,  that  the  finding  of  the  court  was 
not  sustained  by  sufficient  evidence,  and  that  the  court  erred 
in  sustaining  the  motion  to  strike  out  a  part  of  the  third  par- 
agraph of  the  answer,  above  referred  to. 

The  evidence  is  set  forth  in  the  record.  It  is  conflicting, 
but  tends  to  sustain  the  finding  of  the  court,  and,  therefore, 
it  is  unnecessary,  and  would  be  useless  in  this  action,  for  us 
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to  consider  and  determine  the  many  interesting  and  impor- 
tant questions  arising  out  of  the  weight  of  the  evidence,  which 
have  been  presented  and  ably  argued  by  counsel,  as  we  can 
not,  under  the  long  and  well  established  practice  of  this  court, 
disturb  the  finding  of  the  court  on  the  weight  of  the  evidence. 

The  ruling  of  the  court  on  the  motion  to  strike  out  a  part 
of  the  third  paragraph  of  the  answer  constituted  no  cause  for 
a  new  trial.  See  Chase  v.  Arctic  Ditchers ,  43  Ind.  74;  Dau- 
benspeck  v.  Daubenspeck,  44  Ind.  320;  Tucker  v.  Call,  45  Ind. 
31 ;  Hamilton  v.  Elkins,  46  Ind.  213.  Such  a  question  can 
be  presented  to  this  court  for  review  only  by  an  assignment 
of  error  founded  on  the  ruling.  Reed  v.  Spayde,  56  Ind.  394 ; 
Cotes  V.  Thayer,  93  Ind.  156.  As  stated  in  Heed  v.  Spayde, 
-supra, "  The  question  is  not  properly  presented.  If  an  error 
was  committed  it  was  not  an  *  error  of  law  occurring  at  the 
trial.'  It  is  obvious  that  a  new  trial  would  not  correct  such 
an  error;  for  after  a  new  trial  was  granted,  the  error  would 
stand  in  the  record  the  same  as  before."  In  this  case  the  rul- 
ing complained  of  has  not  been  presented  to  this  court  by  an 
assignment  of  error  founded  thereon,  and,  therefore,  its  cor- 
rectness is  not  properly  before  us  for  consideration.  No  error 
was  committed  in  overruling  the  motion  for  a  new  trial. 

The  only  objection  urged  by  the  appellants  to  the  suffi- 
oiency  of  the  complaint  is,  that  it  does  not  present  a  case  for 
an  injunction.  We  think  otherwise.  An  injunction  is  the 
proper  remedy  to  prevent  the  making  of  a  permanent  location 
of  a  street  or  other  highway,  on  the  land  of  an  individual, 
under  color  and  claim  of  right,  before  just  compensation  has 
been  assessed  and  tendered  therefor.  See  Hilliard  Inj.  641 ; 
Bidener  v.  Norristovm,  etc..  Turnpike  Co.,  23  Ind.  623 ;  Kyle  v. 
Board,  etc.,  94  Ind.  115.  And  to  same  effect,  Erwin  v.  Fulk, 
94  Ind.  235.  In  High  on  Injunctions  (2d  ed.),  section  578, 
it  is  said :  "  The  preventive  jurisdiction  of  courts  of  equity 
by  the  writ  of  injunction  is  frequently  invoked  to  restrain  the 
opening  of  streets  and  highways  because  of  the  refusal  or 
Vol.  100.— 14 
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omission  of  the  public  authorities  to  make  proper  compensa- 
tion to  property  owners  for  damages  incurred  in  taking  their 
land  for  public  use.  And  the  principle  is  well  established  in 
cases  of  streets  and  highways,  as  in  cases  of  railroads,  that 
the  failure  to  make  or  tender  due  compensation  to  the  owner 
of  land  for  damages  incurred  by  taking  his  land  for  the  pur- 
poses of  a  road  or  street,  will  justify  relief  by  injunction  at 
the  suit  of  the  property  owner  until  his  damages  are  properly 
adjusted,  or  until  just  compensation  is  made  therefor.  In  such 
cases  the  jurisdiction  is  exercised  for  the  prevention  of  irrep- 
arable injury  which  would  necessarily  result  from  the  prose- 
cution of  such  public  works  without  just  compensation  being 
first  made  to  the  property  owner,  the  ordinary  legal  remedies 
being  regarded  as  inadequate  to  afford  satisfactory  relief.'' 

The  complaint  was  sufficient. 

As  there  is  no  error  in  the  record  the  judgment  ought  to  be 
affirmed. 

Per  Curiam. — ^The  judgment  of  the  court  below  is  af- 
firmed at  the  costs  of  the  appellants. 

Filed  Dec  13, 1884.    Petition  for  a  rehearing  overruled  April  25,  1885.. 
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City. — Pbwer  over  Streets. — Railroad  Tracks, — Running  of  Trains.— Security 
of  Citizens. — Nonr-Exercise  of  Legidative  Power. — Liability  for  Personal  In- 
jury.— Under  section  3161,  R.  8.  1881,  the  common  council  of  an  incor- 
100  2101  porated  city  has  exclusive  power  over  the  streets,  highways  and  alleys 

155     2b\  within  such  city,  and  may  grant  a  railroad  company  the  right  and 

privilege  to  lay  down  and  use  railroad  tracks  over,  along  or  across  such 
streets,  highways  or  alleys.  Under  the  forty-second  clause  of  section 
3106,  R.  S.  1881,  such  common  council  may  provide,  by  ordinance,  for 
the  security  of  citizens  and  others  from  the  running  of  trains  through 
the  city,  and,  to  that  end,  may  require  such  railroad  company  to  pro- 
vide and  use  suitable  safeguards  at  the  intersections  of  streets,  highways 
or  alleys,  or  elsewhere,  within  such  city ;  but  such  city  is  not  liable  in 
damages  for  injuries  to  persons  or  property,  which  may  result  from  the 
non-exercise  of  such  legislative  power  by  its  common  counciL 
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Railboad. — Negligence. — Proximate  Cause. — Intervening  Agency. — Sufficiency 
of  Complaint. — In  an  action  to  recover  damages  for  the  death  of  the  plain- 
tiff's testator,  caused,  as  alleged,  by  the  defendants'  negligence,  there  ia 
no  error  in  sustaining  a  demurrer  to  the  complaint,  where  it  appears,  upon 
its  face,  that  such  negligence  was  not  the  proximate  cause  of  such  death, 
but  that  it  resulted  directly  from  the  act  of  an  intervening  agency,  over 
which  the  railway  company  defendant  had  no  control. 

From  the  Marion  Superior  Court. 
K  B,  Taylor  J  F.  Rand  and  E.  Taylor^  for  appellant. 
C.  8.  Denny,  T.  A.  Hendricks,  A.  W.  Hendricks,  C.  Ba- 
ker, O.  B.  Hard,  A.  Baker  and  E.  Daniels,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellant,  Rosina  Kist- 
ner,  executrix  of  the  last  will  of  John  G.  Kistner,  deceased^ 
against  the  appellees,  the  City  of  Indianapolis  and  the  Union 
Railway  Company  of  Indianapolis,  to  recover  damages  for 
the  death  of  her  testator,  caused,  as  alleged,  by  the  wrongful 
acts  or  omissions  of  the  appellees,  and  each  of  them.  The 
appellant^s  complaint  was  in  three  paragraphs,  to  each  of 
which  the  separate  demurrers  of  the  appellees,  who  severed 
in  their  defence,  were  sustained  by  the  court  at  special  term. 
The  appellant  excepted  to  these  rulings  of  the  court,  and,  de- 
clining to  amend  or  plead  further,  judgment  was  rendered 
against  her  for  the  appellees'  costs.  On  appeal  this  judgment 
was  affirmed  by  the  general  term,  and  from  the  judgment  of 
affirmance  this  appeal  is  now  here  prosecuted. 

By  a  proper  assignment  of  error,  the  appellant  has  brought 
before  this  court  for  decision  the  question  of  the  sufficiency  of  the 
facts  stated  in  each  paragraph  of  her  complaint  to  constitute  a. 
cause  of  action  in  her  favor  and  against  each  of  the  appellees.. 

In  the  first  paragraph  of  her  complaint,  the  appellant  al- 
leged that  each  of  the  appellees  was  a  corporation  organized 
and  acting  under  the  laws  of  this  State;  that  there  was,  and 
had  been,  in  the  city  of  Indianapolis,  since  its  original  sur- 
vey, a  public  street  called  "  Illinois  street,^'  which  had  been 
and  was  used  for  travel  and  passage  as  a  public  street ;  that 
Illinois  street  ran  north  and  south  through  the  city  of  In- 
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dianapolis,  and  on  and  adjoining  such  street^  on  the  east  side 
thereof,  and  between  two  streets  of  such  city  called  Louisiana 
street  and  McNabb  street,  which  ran  east  and  west  at  right 
angles  with  Illinois  street,  the  appellee,  the  Union  Railway 
Company,  owned  the  building  and  premises  known  as  and 
called  the  "  Union  Depot,^'  and  seven  railroad  tracks  con- 
nected therewith ;  that  five  of  such  railroad  tracks  were  laid 
down  in  and  ran  through  such  Union  Depot  from  east  to  west, 
and  extended  entirely  across  Illinois  and  its  west  sidewalk, 
and  two  of  such  railroad  tracks  were  laid  down  in  and  ran 
along  Louisiana  street,  and  across  Illinois  street  and  its  west 
sidewalk,  nearly  parallel  with  the  other  five  tracks  and 
immediately  north  of  and  only  a  few  feet  from  the  most  north- 
erly of  such  five  tracks,  and  that  the  distance  from  the  north 
edge  of  the  most  northerly  of  the  seven  tracks,  to  the  south 
edge  of  the  most  southerly  of  the  same,  did  not  exceed  two 
hundred  feet;  that  the  seven  railroad  tracks  were  laid  down 
and  owned  by  the  appellee,  the  Union  Railway  Company,  to 
which  company  the  appellee,  the  city  of  Indianapolis,  granted 
and  gave  the  right  to  use  and  occupy  the  said  part  of  Illinois 
street  for,  with  and  by  such  railroad  tracks,  and  to  maintain 
and  use  the  same  for  running  trains  out  of,  into  and  from  such 
depot  by  steam  locomotives;  that  such  grant  was  made  by  the 
city  of  Indianapolis  to  the  Union  Railway  Company  more 
than  ten  years  prior  to  the  filing  of  this  complaint,  and  im- 
mediately thereafter  the  company  laid  down  the  railroad  tracks, 
and  had  since  maintained  and  used  the  same  for  running  trains 
of  cars  into,  through  and  from  the  Union  Depot  by  means  of 
locomotives  propelled  by  steam  ;  that  the  city  of  Indianapo- 
lis knew,  when  it  made  such  grant  and  gave  such  permission 
to  occupy  such  street  with  and  lay  the  railroad  tracks  in  and 
across  Illinois  street,  that  it  would  make  the  crossing  dan- 
gerous and  liable  to  accident;  that  the  seven  tracks  were  used 
by  fourteen  railroad  companies  in  connection  with  the  Union 
Depot,  by  license  of  the  Union  Railway  Company,  which 
fourteen  companies  pay  the  Union  Railway  Company  toll  or 
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rent  for  the  use  of  the  depot  and  its  tracks,  and  trains  of  cars 
drawn  by  locomotives,  propelled  by  steam,  were  and  had  been 
passing  and  repassing  on  and  over  the  seven  tracks,  or  some 
of  them,  across  said  part  of  Illinois  street  and  the  west  side- 
walk thereof,  every  hour  in  the  day  and  night  for  ten  years,  and 
sometimes  trains  were  passing  on  each- track  at  the  same  time. 
Appellant  further  alleged  that  it  was  the  duty  of  the  city 
of  Indianapolis  when  it  made  such  grant  to  the  Union  Rail- 
way Company  of  the  right  to  occupy  Illinois  street  with  its 
railroad  tracks,  and  to  use  the  same  in  connection  with  its 
depot  for  the  purposes  aforesaid,  to  provide  for  the  proper 
care  and  protection  of  such  street  and  sidewalk,  at  the  cross- 
ing of  the  railroad  tracks,  and  to  require  that  the  Union  Rail- 
way Company  should  provide  for  and  maintain  the  proper  and 
suitable  protection  and  safeguards,  so  that  the  passage  of  ve- 
hicles and  passengers  on,  along  and  over  the  part  of  Illinois 
street  and  sidewalk  used,  occupied  and  crossed  by  the  seven 
railroad  tracks,  would  be  safe  and  convenient  for  travel  and 
passage,  and  kept  in  that  condition,  and  to  see  that  the  Union 
Railway  Company  suitably  and  properly  protected  and  pro- 
vided for  the  safe  passage  over  and  use  of  such  part  of  Illi- 
nois street  and  sidewalk  by  the  citizens  of  the  city  and  the 
public  generally,  having  occasion  or  need  to  pass  on,  along 
or  over  the  same ;  and  in  case  of  the  failure  of  the  Union 
Railway  Company  so  to  do,  or  if  the  city  of  Indianapolis 
failed  to  compel  such  company  to  make  and  keep  up  such  pro- 
tection and  safeguards,  it  was  then  the  duty  of  such  city  to 
make,  keep  up  and  continue  such  provisions  for  the  protec- 
tion of  said  crossings;  but  the  appellant  averred  that  the  city 
of  Indianapolis  had  wholly  disregarded  its  duty  in  that  be- 
half, and  did  not  require  the  Union  Railway  Company  to  put 
and  properly  keep  up  suitable  guards,  and  provide  for  their 
maintenance  and  use,  so  as  to  protect  travellers  along  such 
street  and  across  such  railroad  tracks  from  harm,  and  had 
never  taken  any  steps  to  compel  such  company  so  to  do ;  that 
the  Union  Railway  Company  had  never  put  up,  nor  kept  and 
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maintained,  proper  or  sufficient  guards  upon,  nor  on  either 
side  of,  such  seven  tracks,  nor  made  suitable  or  any  provision, 
nor  kept  up,  maintained  and  used  the  same,  for  the  protec- 
tion of  travellers  on  or  along  and  across  the  part  of  Illinois 
street  and  sidewalk,  across  such  railroad  tracks,  although  it 
was  the  duty  of  such  company  so  to  do,  without  order  from 
'Or  compulsion  by  the  city  of  Indianapolis;  and  that  the 
Union  Railway  Company  knew  that  the  crossing  was  dan- 
gerous, and  accidents  were  liable  to  happen  at  any  hour  of 
the  day  or  night,  and  that  it  was  necessary  the  crossing  should 
be  protected  and  guarded  to  prevent  accidents  from  the  use 
of  such  tracks. 

The  appellant  then  alleged,  at  great  length  and  with  some 
repetition,  the  duty  of  the  city  of  Indianapolis  to  provide 
and  maintain  proper  and  suitable  safeguards  for  the  protec- 
tion of  all  persons  passing  to  and  fro  on  Illinois  street  and 
its  sidewalk,  in  vehicles  or  on  foot,  over  the  crossing  of  the 
seven  railroad  tracks,  the  knowledge  of  the  city  that  the 
crossing  was  very  dangerous,  and  that  accidents  were  liable 
to  occur  there  at  any  time,  and  the  total  failure  of  the  city, 
with  such  knowledge,  to  provide  or  maintain  any  safeguards 
or  protection  at  such  crossing,  and  that  no  guards  or  protec- 
tion of  any  kind  had  ever  been  provided  or  used  to  protect 
from  harm  or  injury  travellers  or  passengers,  on  foot  or  in 
vehicles,  upon  such  part  of  Illinois  street  and  sidewalk, 
across  such  railroad  tracks,  although  such  provision  and  pro- 
tection were  of  the  first  necessity;  that  the  street  and  side- 
walk, where  the  same  were  crossed  by  the  seven  railroad 
tracks,  were  in  the  central  and  most  populous  portion  of  the 
city  of  Indianapolis,  and  were  much  used  by  citizens  of  the 
city  and  other  persons  who  had  no  convenient  way  of  avoid- 
ing or  going  around  such  crossing;  that  such  crossing  might 
have  been  protected  and  rendered  sufficiently  safe  for  persons 
using  the  same  and  passing  along  and  over  the  street  and 
sidewalk,  by  placing  movable  bars  or  safety-gates  or  guards 
across  such  street  and  sidewalk  just  north  and  south  of  the 
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seven  railroad  tracks,  and  providing  a  watchman  to  operate 
the  same  and  close  such  bars  or  guards  when  trains  of  cars 
were  passing  on  and  over  any  of  such  tracks  across  such 
street  and  sidewalk ;  that  it  was  proper,  necessary  and  usual 
on  streets  in  cities,  where  crossings  by  railroad  tracks  were 
located,  to  put  up,  keep  in  order  and  use  such  bars  or  gates, 
or  other  sufficient  safeguards,  to  prevent  injury  to  and  pro- 
tect from  harm  persons  passing  along  and  over  such  cross- 
ings, and  to  prevent  trains  of  cars  from  coming  in  contact 
with  such  persons,  and  also  to  prevent  vehicles,  drawn  by 
horses,  from  being  driven  upon  and  over  such  crossings  when 
trains  or  locomotives  were  moving  on  or  over  such  crossing 
on  any  track  on  and  crossing  such  street  or  sidewalk,  and 
from  coming  in  contact  with  or  injuring  persons  passing  on 
and  over  such  crossing  at  such  times,  and  especially  to  pre- 
vent the  occurrence  of  accidents  and  injuries  such  as  the  one 
thereinafter  mentioned ;  and  it  was  the  duty  of  the  appellees 
to  put  up,  keep  and  maintain  such  sufficient  barriers  or  other 
safeguards,  and  to  have  the  same  constantly  kept  in  place  and 
used  for  the  purposes  aforesaid,  at  the  crossings  of  the  seven 
tracks  on  and  over  Illinois  street  and  its  sidewalk. 

The  appellant  further  alleged  that  the  appellees  and  each 
of  them  were  guilty  of  gross  neglect,  the  city  in  permitting 
the  seven  tracks  to  be  used  by  the  Union  Railway  Company, 
without  being  protected  by  such  movable  bars,  safety-gates 
or  other  safe  and  suitable  protection,  and  the  Union  Railway 
Company  in  using  such  tracks  and  permitting  them  to  be 
used  by  other  railroad  companies  without  being  protected  by 
such  movable  bars,  gates  or  other  sufficient  safeguards ;  and 
no  protection  or  proper  safeguard  of  any  kind  had  been  made, 
provided  or  used  at  such  crossing  to  prevent  injury  to  per- 
sons passing  along  and  across  such  seven  tracks. 

The  appellant  further  alleged  that,  on  April  19th,  1881^ 
her  testator,  John  G.  Kistner,  was  a  citizen  of  the  city  of 
Indianapolis,  and  in  full  life,  and  was  engaged  in  business  at 
Uo.  83  on  South  Illinois  street,  in  such  city,  a  short  distance 
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north  of  the  crossing  of  such  street  and  its  west  sidewalk  by 
the  seven  railway  tracks  aforesaid,  and  he  resided  south  of 
such  crossing  of  such  street  and  sidewalk,  at  No.  836  on 
South  Meridian  street,  and  his  most  direct  route  in  passing 
between  his  dwelling-house  and  store  was  along  Illinois  street 
and  across  the  part  thereof  crossed  by  such  seven  railroad 
tracks;  that  on  the  evening  of  April  19th,  1881,  the  appel- 
lant's testator,  John  G.  Kistner,  started  from  his  store  to  go 
to  his  dwelling-house,  walking  on  and  along  the  west  side- 
walk of  Illinois  street  across  such  seven  tracks,  and  the  side- 
walk across  such  tracks  was  at  the  time  clear  and  unobstructed 
by  trains,  cars  or  locomotives,  or  other  vehicles  of  any  kind ; 
that  soon  after  he  had  started  across  such  tracks,  but  while 
he  had  sufficient  time  to  pass  across  the  tracks  upon  which 
the  train,  thereinafter  named,  was  backing,  if  not  wrongfully 
interfered  with  or  prevented,  before  any  trains,  locomotives 
or  cars  would  reach  such  west  sidewalk,  a  train  of  the  In- 
dianapolis, Decatur  and  Springfield  Railway  Company,  one 
of  the  companies  that  had  the  right  to  and  did  use  the  seven 
tracks  aforesaid,  commenced  backing  out  of  the  Union  Depot 
on  one  of  such  tracks,  and  John  G.  Kistner  had  passed  south 
of  the  track  such  train  was  backing  upon  and  was  entirely 
clear  of  and  free  from  any  danger  from  such  train  if  not  wrong- 
ftiUy  interfered  with ;  that  aft«r  such  train  had  commenced 
backing  as  aforesaid,  a  wagon  and  team  belonging  to  the  firm  - 
of  Archdeacon  &  Co.,  driven  by  one  of  their  employees  along 
Illinois  street  from  the  part  thereof  south  of  the  seven  tracks^ 
were  driven  north  upon  and  commenced  crossing  the  seven 
tracks,  and  when  such  employee  had  got  within  a  short  dis- 
tance of  and  was  approaching  the  track  on  which  such  train 
was  backing,  he  found  that  the  train  had  moved  so  far  back 
that  he  could  not  pass  it  without  making  a  circuit  and  driv- 
ing ftirther  west  near  to  and  upon  the  west  sidewalk  of  the  part 
of  Illinois  street  crossed  by  the  seven  tracks ;  and  to  pre- 
serve his  own  life  and  the  lives  of  his  team  and  save  his 
wagon  from  destruction,  it  was  necessary  that  such  driver 
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should;  and  he  then  and  there  did^  make  a  circuit  and  drive 
the  team  and  wagon  further  west  and  near  to  and  upon  such 
west  sidewalk  and  around  and  abreast  of  the  backing  train ; 
and,  in  so  doing,  the  wheels  of  the  wagon  struck  the  said 
John  G.  Kistner  and  knocked  and  threw  him  down  under 
the  wheels  of  such  moving  train,  which  was  bkcking  at  the 
time  as  aforesaid,  and  the  wheels  of  the  cars  of  such  moving 
train  passed  over  and  crushed  the  body  of  the  aforesaid  John 
G.  Kistner,  who  was  then  and  there  and  thereby  instantly 
killed.  The  appellant  then  averred  that  her  testator,  John 
G.  Kistner,  was  so  deprived  of  his  life  by  and  through  the 
gross  negligence  of  the  appellees  and  each  of  them,  in  failing  to 
provide,  maintain  and  use  the  proper,  suitable  and  necessary 
safeguards  for  the  crossing  of  the  seven  railroad  tracks  over 
and  across  Illinois  street  and  the  sidewalk  thereof,  and  with- 
out any  negligence  on  his  part;  and  that  he  left  surviving 
him  the  appellant,  his  widow,  and  eight  children,  as  his 
heirs  at  law,  for  whose  use  this  suit  was  brought.  Where- 
fore, etc. 

The  "  material  difference ''  between  the  three  paragraphs  of 
appellant's  complaint  is  thus  stated  by  her  counsel :  "  The  first 
charges  that  the  act  which  resulted  in  the  death  of  John  G, 
Kistner  occurred  without  the  fault  of  Archdeacon  &  Co. ; 
while  the  others  show  that  the  proximate  cause  of  his  death 
was  the  negligence  of  Archdeacon  &  Co.,  but  charge  that  such 
negligence  was  of  a  character  which  the  defendants  ought  to 
have  provided  against,  and,  failing  to  do  so,  are  liable  for  all 
the  consequences."  This,  we  think,  is  a  fair  and  correct  state- 
ment of  the  difference  between  the  three  paragraphs  of  com- 
plaint, and,  as  we  have  given  a  full  summary  of  the  facts  al- 
leged in  the  first  paragraph,  it  is  unnecessary  for  us  to  state 
the  substance  even  of  the  other  two  paragraphs  in  this  opinion. 

We  have  given  appellant's  counsel  the  benefit  of  a  full 
statement  of  the  facts  alleged  in  the  first  paragraph  of  the 
complaint,  and  whatever  may  be  said  of  the  suflSciency  of 
any  paragraph  of  the  complaint,  it  must  be  conceded,  as  it 
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seems  to  us,  that  the  learned  counsel  have  made  the  very  best 
possible  use  of  the  facts  at  their  disposal  in  their  statement  of 
the  appellant's  case.  If  counsel  were  right  in  their  state- 
ment of  the  legal  duties  of  each  of  the  appellees  in  the  sev- 
eral paragraphs  of  the  complaint,  it  might  be  difficult,  if  not 
impossible,  to  avoid  the  conclusion  that  each  paragraph  stated 
iacts  sufficient  to  constitute  a  cause  of  action.  But  here,  as 
it  seems  to  us,  lies  the  fundamental  difficulty  in  each  para- 
graph of  the  complaint,  as  against  each  of  the  appellees  :  the 
appellant  has  misapprehended,  or,  at  least,  misstated,  the  legal 
duties  of  each  appellee,  and  especially  so  of  the  city  of  In- 
dianapolis. In  each  paragraph  of  the  complaint  it  is  stated 
that  each  appellee  is  a  corporation,  organized  under  the  laws 
of  this  State.  But,  of  course,  the  city  of  Indianapolis  is  a 
municipal  corporation,  organized  under  and  governed  by  the 
general  laws  of  this  State  for  the  incorporation  of  cities ;  while 
the  Union  Railway  Company  is  a  corporation  organized  under 
and  governed  by  other  and  entirely  different  statutes  of  this 
State.  As  to  each  of  the  appellees,  however,  it  may  be  prop- 
erly said  that  the  rights,  powers  and  duties  of  each  corpora- 
tion are,  in  the  main,  such  as  are  expressed  in,  or  clearly  im- 
plied from,  the  law  of  its  creation.  Every  corporation  is  the 
mere  creature  of  the  statute  under  which  it  is  incorporated, 
and,  as  a  general  rule,  the  rights  it  possesses,  the  powers  it 
may  exercise  and  the  duties  enjoined  upon  it  are  to  be  found 
in  or  gathered  from  the  statutory  provisions  which  constitute 
the  law  of  its  being. 

Does  the  appellant's  complaint,  or  any  paragraph  thereof, 
state  a  cause  of  action  against  the  appellee,  the  City  of  Indiana- 
polis ?  There  can  be  no  doubt  in  regard  to  the  power  of  the  city 
of  Indianapolis  over  the  streets  of  such  city,  and  over  Illinois 
street  and  its  sidewalk  at  the  place  where  the  appellant's  tes- 
tator lost  his  life.  *  The  power  of  the  city  over  the  streets, 
highways  and  alleys  within  its  corporate  limits  is  an  "  exclu- 
sive power.''  Section  3161,  R.  S.  1881.  Nor  can  it  be 
doubted  that  the  city  had  the  power  to  grant  its  co-appellee. 
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the  Union  Railway  Co.,  the  right  and  privilege  to  lay  down 
and  use  the  seven  railroad  tracks,  leading  from  the  Union 
Depot  over  and  across  Illinois  street  and  the  sidewalk  thereof, 
within  the  city ;  nor  that,  in  the  exercise  of  such  power,  the 
city  might  have  made  such  grant  upon  the  express  condition 
that  its  co-appellee  should  erect,  maintain  and  use  movable 
bars,  safety-gates  or  other  suitable  safeguards  for  the  protec- 
tion of  persons  and  property  passing  over  and  along  Illinois 
street  and  its  sidewalk  at  the  crossing  thereof  by  the  seven 
railroad  tracks.  In  the  forty-second  clause  of  section  3106, 
R.  S.  1881,  it  is  enacted  that  the  common  council  of  the  city 
shall  have  the  power  to  "provide,  by  ordinance,  for  security 
of  citizens  and  others  from  the  running  of  trains  through  any 
city,  and  to  require  railroad  corporations  to  observe  the  same/' 
We  think  therefore  that  the  power  of  the  city  of  Indianapolis 
to  have  compelled  the  Union  Railway  Co.  to  erect,  maintain 
and  use  such  proper  and  suitable  safeguards,  as  seemed  best 
to  the  city,  at  the  place  where  the  seven  railroad  tracks  crossed 
Illinois  street  and  its  sidewalk,  is  clear  and  unquestionable. 

But  this  power  of  the  city  is  clearly,  we  think,  a  legislative 
or  governmental  power,  conferred  upon  the  city  authorities 
and  to  be  exercised  or  not  in  their  discretion.  It  will  not  do 
to  say  that,  for  the  non-exercise  of  this  power,  the  city  of 
Indianapolis  can  or  ought  to  be  held  liable  in  damages  to  the 
appellant  for  the  death  of  her  testator.  The  case  in  hand 
as  against  the  city  can  not  be  distinguished  in  principle  from 
Brinkmeyer  v.  The  City  of  Evansinlle,  29  Ind.  187,  which  was 
a  suit  against  the  city  to  recover  damages  caused  as  alleged 
by  the  failure  of  the  city  authorities  to  exercise  the  power 
conferred  upon  the  corporation  to  provide  water  and  efficient 
engines  and  apparatus  for  the  extinguishment  of  fires.  The 
court  there  said :  "A  municipal  corporation  is,  for  the  purposes 
of  its  creation,  a  government  possessing  to  a  limited  extent 
sovereign  powers,  which,  in  their  nature,  are  either  legislative 
or  judicial,  and  may  be  denominated  governmental  or  public. 
The  extent  to  which  it  may  be  proper  to  exercise  such  powers. 
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as  well  as  the  mode  of  their  exercise,  by  the  corporation,, 
within  the  limits  prescribed  by  the  law  creating  them,  Ave,  of 
necessity,  entrusted  to  the  judgment,  discretion  and  will  of 
the  properly  constituted  authorities,  to  whom  they  are  dele- 
gated. And  being  public  and  sovereign  in  their  nature,  the 
corporation  is  not  liable  to  be  sued,  either  for  a  failure  to 
exercise  them,  or  for  errors  committed  in  their  exercise."  The 
doctrine  of  the  case  cited,  upon  the  point  under  consideration^ 
has  never  been  questioned  in  this  court  so  far  as  we  are  ad- 
vised, but  it  has  been  expressly  approved  and  followed  in  the 
following  more  recent  cases :  Faulkner  v.  The  City  of  Aurora, 
85  Ind.  130;  Robimon  v.  The  City  of  Evansville,  87  Ind- 
334;  City  of  LafayeUe  v.  Timberlakey  88  Ind.  330. 

The  cases  cited  are  decisive  of  the  appellant^s  case  against 
the  city  of  Indianapolis,  as  stated  in  each  paragraph  of  her 
complaint,  against  her  and  in  favor  of  such  city.  It  is  true 
that  it  is  alleged  in  each  paragraph  of  complaint,  that  it  was- 
the  duty  of  the  city  of  Indianapolis  to  provide  and  maintain 
proper  safeguards  for  the  protection  of  citizens  and  other  per- 
sons passing  on  and  along  Illinois  street  and  its  sidewalk  over 
and  across  the  seven  railroad  tracks.  But  appellant's  coun- 
sel have  referred  us  to  no  provision  of  the  statute,  and  we 
know  of  none,  which  imposed  any  such  duty  upon  the  city. 
Our  conclusion  is  that  the  court  committed  no  error  in  sus- 
staining  the  separate  demurrer  of  the  city  of  Indianapolis  to 
each  paragraph  of  the  complaint. 

We  are  of  opinion,  also,  that  no  error  was  committed  by 
the  court  in  sustaining  the  separate  demurrers  of  the  appellee, 
the  Union  Railway  Company,  to  each  paragraph  of  appel- 
lant's complaint.  It  clearly  appears  from  the  facts  alleged  in 
each  paragraph,  that  the  proximate  cause  of  the  death  of  ap- 
pellant's testator  was  the  act  of  the  driver  of  the  wagon  of 
Archdeacon  &  Co.,  whether  such  act  was  negligent  or  other- 
wise, and,  of  course,  that  the  negligence  of  the  Union  Rail- 
way Company,  alleged  in  each  paragraph,  was  not  the  proxi- 
mate cause  of  such  death.     The  intervening  agency  here  was 
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SO  direct  and  positive  in  its  nature  and  effect  that  the  death 
of  the  testator  can  not  be  attributed,  we  think,  to  the  alleged 
negligence  of  the  Union  Railway  Company.  Here  lies  the 
difference,  as  it  seems  to  us,  between  the  case  at  bar  and  the 
cases  of  Billman  v.  Indianapolis,  etc.,  R,  R.  (Jo.,  76  Ind.  166, 
and  (My  of  Orawfordaville  v.  Smith,  79  Ind.  308,  cited  and  re- 
lied upon  by  the  appellant.  Those  cases  are  not  in  point  here, 
iind  are  not  in  conflict  with  what  we  now  decide. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  13, 1885. 


No.  11,254. 

The  Eyansville  and  Terre  Haute  Railroad  Com- 
pany V.  Griffin. 

Negligence. — Aetionable  when. — An  action  for  negligence  will  only  lie 
where  the  defendant  was  under  some  duty  to  the  plaintiff  which  he  has 
omitted  to  perform. 

8ame. — Where  one  merely  permits  others,  for  their  own  accommodation, 
to  pass  over  his  lands,  he  is  under  no  legal  duty  to  keep  them  free  from 
pitfalls  or  obstructions  which  may  result  in  injury.  Aliiery  if  he  invite 
or  induce  such  passage. 

Same. — Pleading, — Oonirilmiory  Negligenee, — A  complaint  for  negligence  re- 
sulting in  injury,  in  which  it  fairly  appears  that  the  plaintiff  needlessly 
took  the  risk  of  probable  danger,  does  not  sufficiently  negative  contrib- 
utory negligence  by  the  averment  that  the  injury  occurred  "  without  any 
negligence  on  the  part  of  the  plaintiff." 

From  the  Posey  Circuit  Court. 

A.  Iglehart,  J.  E.  Iglehart  and  E.  Taylor,  for  appellant. 

W.  P.  Edson,  for  appellee. 

Mitchell,  J. — The  complaint  in  this  case  charges  that  the 
Evansville  and  Terre  Haute  Eailroad  Company  was  "  pos- 


l  '^  of  a  certain  piece  of  ground  lying  in  the  western 
part  of  the  city  of  Mount  Vernon;  which  was  uninclosed  and 
which  was  traversed  by  a  foot-path  leading  from  the  public 
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street  to  a  house  situate  on  another  piece  of  uninclosed 
ground  adjoining  it,  and  which  was  also  in  the  possession  of 
the  railroad  company.  The  complaint  then  avers,  "  that 
there  was  no  public  street,  alley  or  way  leading  from  the 
streets  and  alleys  of  said  city  to  said  house,  and  that  the  said 
path  was  the  usual  way  of  passing  to  and  from  said  house ; 
that  the  defendants,  being  so  as  aforesaid  possessed  of  said 
piece  of  ground,  wrongfully  permitted  a  deep  well  which  was. 
thereon  and  near  said  path  to  be  and  remain  open,  uninclosed, 
unguarded  and  unsafe  to  persons,  lawfully  passing  along  said 
path,  whereby,  on  the  9th  day  of  December,  1882,  shortly 
after  it  became  dark,  the  plaintiff,  who  was  a  shoemaker  at 
work  at  his  trade  in  said  city,  while  lawfully  passing  along 
said  path  from  his  work  to  said  house,  where  he  was  board- 
ing with  the  occupants  thereof,  who  were  tenants  of  the  de- 
fendants, and  without  any  negligence  on  his  part,  accidentally 
passed  a  short  distance  away  from  said  path  in  the  night  time, 
as  aforesaid,  and  fell  into  said  well  and  was  seriously  in- 
jured and  permanently  disabled  from  working  at  his  trade, 
whereby,"  etc. 

One  of  the  errors  assigned  here  is,  that  the  court  erred  in 
overruling  the  demurrer  to  the  complaint.  Whether  this 
complaint  is  good  or  not  must  depend  upon  a  consideration 
of  two  questions : 

1.  Taking  the  facts  as  stated,  did  the  railroad  company,  in 
permitting  its  premises  to  be  crossed  in  the  manner  stated, 
and  in  leaving  the  well  into  which  the  plaintiff  fell  uncov- 
ered, violate  any  legal  duty  or  obligation  which  it  owed  him, 
of  which  he  has  the  right  to  complain  ?  and, 

2.  Was  the  appellee  in  the  exercise  of  due  care  when  he 
**  accidentally  passed  a  short  distance  away  from  said  path  in 
the  night  time  "  and  fell  into  the  well  ? 

Before  it  can  be  affirmed  that  the  appellant  was  negligent, 
with  respect  to  the  transaction  concerning  which  its  omission 
is  imputed  to  it  as  wrongful,  it  must  appear  that  it  was  under 
some  legal  duty  or  obligation  to  the  plaintiff,  at  the  time  when 
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and  place  where  the  injury  occurred,  which  was  left  undis- 
charged. If  it  is  liable  at  all,  this  is  the  foundation  upon 
which  its  liability  rests. 

The  owner  of  premises  is  under  no  legal  duty  to  keep  them 
free  from  pitfalls  or  obstructions  for  the  accommodation  of 
persons  who  go  upon  or  over  them  merely  for  their  own  con- 
venience or  pleasure,  even  where  this  is  done  with  his  per- 
mission./ln  such  case  the  licensee  goes  there  at  his  own  risk, 
and,  as  nas  often  before  been  said,  enjoys  the  license  with  its- 
concomitant  perils. 

If,  however,  the  owner  or  occupant  of  lands,  by  any  entice- 
ment, allurement  or  inducement,  causes  others  to  come  upon 
or  over  his  lands,  then  he  assumes  the  obligation  toward  per- 
sons  so  coming,  to  provide  a  reasonably  safe  and  suitable  way 
for  that  purpose.  An  owner  may  not  by  invitation,  either 
express  or  implied,  induce  another  to  come  upon  or  pass  over 
his  premises,  without  keeping  them  in  such  condition  of  safety 
as  to  admit  of  his  passing  over  by  the  means  designated  or 
prepared  without  injury,  provided  he  uses  due  care.  To  make 
the  owner  or  occupant  liable  for  an  injury  received  by  one 
passing  over  his  premises,  something  more  than  a  mere  pas- 
sive acquiescence  in  the  use  of  his  land  by  others  is  necessary. 
So  long  as  his  lands  are  used  by  others,  be  it  never  so  frequent, 
for  their  own  convenience,  he  is  not  liable.  But  if,  by  some 
act  or  designation  of  his,  persons  are  led  to  believe  that  a  way 
or  path  over  premises  was  intended  to  be  used  by  travellers, 
or  others  having  lawful  occasion  to  go  that  way,  then  as  to 
such  persons  the  owner  or  occupant  comes  under  an  obliga- 
tion to  keep  it  free  from  dangerous  obstructions  or  pitfalls- 
which  might  cause  them  hurt.  The  inducement  must  be 
equivalent  to  an  invitation,  either  express  or  implied ;  mere 
permission  is  not  sufficient.  Carletan  v.  Franconia  Iron  and 
Sted  Cb.,  99  Mass.  216. 

It  does  not  appear  from  the  complaint  in  this  case  who  was 
the  owner  of  the  locus  in  quo,  the  averment  being  that  "  the 
defendants  were  possessed  of  a  certain  piece  of  ground,"  and 
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that  ^'  the  defendants^  being  so  possessed  of  said  piece  of  ground^ 
wrongfully  permitted,"  etc.  Nor  is  there  anything  to  show- 
how  long  the  appellant  had  been  in  possession  before  the 
injury  occurred;  and  while  it  is  averred  that  "said  path 
was  the  usual  way  of  passing  to  and  from  said  house,"  it  is 
not  averred  that  there  was  not  another  safe  and  convenient 
way  which  was  designed  by  the  owner  as  the  way  of  ap- 
proach to  his  house.  From  all  that  appears  in  the  complaint, 
the  tenant  who  occupied  the  house,  and  the  boarders,  may  have 
habitually  chosen  this  path  for  their  own  convenience,  with- 
out any  invitation  or  inducement  from  the  owner,  and  be- 
cause they  and  other  persons  usually  chose  that  way,  rather 
than  some  other  which  may  have  been,  for  all  that  appears  in 
the  complaint,  designed  by  the  owner,  they  can  place  it  under 
no  obligation  to  look  out  for  their  safety. 

The  complaint  fails  to  show  either  the  knowledge  or  per- 
mission of  the  appellant  so  to  use  its  lands ;  while,  as  we 
have  seen,  something  more  than  knowledge  and  acquiescence 
of  the  owner  is  necessary  in  order  to  put  him  under  the  ob- 
ligation to  keep  the  path  safe. 

For  all  that  is  disclosed,  the  tenant  and  his  boarders,  in- 
cluding the  plaintiff,  may  have  made  the  very  path  which  he 
was  pursuing  when  the  injury  befel  him,  and  granting,  though 
it  is  nowhere  averred,  that  the  railroad  company  knew  of, 
and  sanctioned,  the  use  of  its  premises  in  this  manner,  this 
falls  far  short  of  making  it  liable.  If  it  were  alleged,  or  if  it 
could  be  inferred  from  the  complaint,  that  this  path  was  in 
any  way  designed,  prepared  or  intended  by  the  owner  as  a 
means  of  approach  to  the  house,  or  if  it  appeared  by  aver- 
ment or  inference  that  no  other  convenient  way  of  approach, 
either  public  or  private,  had  been  prepared  or  designated  by 
the  owner,  as  a  means  of  access  to  the  house,  the  case  would 
be  entirely  different ;  and  it  would  be  different  too,  if  it  were  a 
case  like  Graves  v.  Thomas,  95  Ind.  361  (48  Am.  R.  727),  where 
a  path  had  been  used  as  a  part  of  the  public  sidewalk  for 
such  a  length  of  time  as  to  give  the  public  rights  in  it  as  such. 
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Lary  v-  Cleveland,  etc.,  B.  R.  Cb.,  78  Ind.  323  (41  Am.  R. 
572);  Sweeney  v.  Old  Colony,  etc.,  R.  R.  Co.,  10  Allen,  368; 
Knight  v.  Abert,  6  Pa.  St.  472;  1  Thomp.  Neg.,  p.  303, 
section  3,  and  authorities  citfed;  Jeffersonmlle,  etc.,  R.  R. 
Go.  V.  Goldsmith,  47  Ind.  43;  Hargreaves  v.  Deacon,  25 
Mich.  1.  We  think,  however,  that  the  averments  in  the 
plaintiff's  complaint  do  not  repel  the  presumption  of  con- 
tributory negligence,  or  rather,  that  upon  the  facts  stated  in 
the  complaint,  a  presumption  of  negligence  on  the  part  of 
the  plaintiff  arises. 

He  avers  that  he  was  a  boarder  with  the  occupants  of  the 
house  which  he  was  approaching  at  the  time  of  the  injury. 
Whether  or  not  he  knew  of  the  location  and  condition  of  the 
well,  at  the  time  he  undertook  to  pass,  the  complaint  does 
not  inform  us. 

Being  a  boarder  at  the  house  to  which  this  path  led,  if  the 
well,  in  an  open  unenclosed  lot,  was  in  such  close  proximity 
to  it  that  it  was  negligence  in  the  owner  or  occupant  to  leave 
it  unguarded,  the  strong  probability  is  that  he  must  have  dis- 
covered it,  and  in  the  absence  of  any  averment  to  the  con- 
trary, we  must,  under  all  the  circumstances  disclosed  in  the 
complaint,  presume  that  the  appellee  had  as  full  knowledge 
of  the  existence,  location  and  condition  of  the  well  as  the 
railroad  company  had. 

If  he  undertook  to  follow  the  course  of  the  foot-path  at 
night,  knowing  of  the  location  and  condition  of  the  well,  and 
by  reason  of  the  darkness,  or  other  cause,  missed  the  path  and 
fell  into  the  well,  he  can  not  recover,  for  the  reason  that  it 
was  negligence  to  take  the  risk.  Bruker  v.  Tovm  of  Coving- 
ion,  69  Ind.  33  (35  Am.  R.  202),  and  authorities  there  cited. 

There  is  no  statement  in  the  complaint  of  the  distance  from 
the  path  to  the  well;  no  statement  that  either  of  the  parties 
knew  or  were  ignorant  of  its  existence.  If  we  are  to  assume 
that  it  was  so  far  from  the  path  that  the  boarder,  who  usually 
pursued  that  way  to  the  house,  did  not  or  could  not  see  it, 
Vol.  100.— 15 
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then  we  may  also  assume  that  the  railroad  company  could  not 
reasonably  apprehend  that  any  necessity  existed  for  guarding 
against  any  one  straying  so  great  a  distance  from  the  path  into 
the  well. 

The  averment  that  the  appellee,  "  without  any  negligence 
on  his  part,  accidentally  passed  a  short  distance  away  from 
said  .path,  in  the  night  time,  as  aforesaid,  and  fell  into  said 
well,"  without  an  averment  that  he  was  not  aware  of  the  lo- 
cation and  condition  of  the  well,  does  not  rebut  the  presump- 
tion that  he  was  not  cognizant  of  both,  and  if  he  knew  of  the- 
situation  of  the  well,  no  matter  how  careful  he  was  to  avoid 
it,  he  made  the  attempt  to  do  so  at  his  own  risk.  Riest  v.  City 
of  Goaheriy  42  Ind.  339;  FreaiderU,  etc.,  v.  Duaoiichett,  2  Ind. 
586 ;  Bruker  v.  Tovm  of  Covington,  supra,  and  cases  cited. 

The  judgment  is  reversed,  with  costs,  with  directions  to  the 
court  below  to  sustain  the  demurrer  to  the  complaint. 

Filed  Feb.  13, 1885. 


No.  11,137. 
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MoBTGAQE.— Foreclosure  amd  SaU. — Rights  of  Senior  Mortgagee. — Subrogatum. 
— A  senior  mortgagee,  or  one  who  has  acquired  his  rights  by  subroga* 
tion,  can  claim  no  right  to  money  realized  by  foreclosure  of  a  junior 
mortgage  and  sale  thereon,  remaining  after  satisfaction  of  the  decree. 
His  remedy  is  to  foreclose  the  senior  mortgage.  Such  surplus  money 
goes  to  the  mortgagee  by  section  1104,  B.  S.  1881. 

From  the  Marshall  Circuit  Court. 

A.  O.  Capron,  for  appellant. 

J.  D.  McLaren  and  H.  Corbin,  for  appellee. 

Franklin,  C. — Appellant  owned  certain  real  estate,  which 
he  mortgaged  to  secure  a  loan  of  money.  He  afterwards  sold 
it,  subject  to  the  mortgage,  to  appellee  Liggett,  she  assuming 
in  the  deed,  and  agreeing  to  pay  off  the  mortgage,  as  a  part 
of  the  consideration  for  the  land;  she  then  executed  notes* 
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and  a  mortgage  upon  the  land  to  appellant  for  the  deferred 
payments  for  the  land.  She  failed  to  pay  anything  on  the 
senior  mortgage,  and  failed  to  pay  the  notes  and  satisfy  the 
mortgage  she  had  executed  to  appellant.  Suit  was  com- 
menced upon  the  senior  mortgage  against  appellant  and  ap- 
pellee Liggett.  Appellant  made  a  partial  payment  on  that 
mortgage  and  procured  a  dismissal  of  the  suit.  Suit  was 
then  commenced  on  the  junior  mortgage.  A  judgment  and 
decree  of  foreclosure  were  rendered,  and  the  property  was  sold 
for  more  than  enough  to  pay  the  junior  mortgage;  the  sur- 
plus was  paid  into  court  and  was  in  the  hands  of  the  clerk, 
and  both  these  parties  were  claiming  the  surplus.  The  clerk 
refused  to  pay  it  out  until  it  was  determined  to  which  it  be- 
longed. Appellee  Liggett  commenced  this  action  against  the 
clerk  and  his  bondsmen  to  recover  such  surplus. 

The  clerk  answered  for  himself  and  his  bondsmen,  that  he 
held  the  money,  and  brought  it  into  court  to  be  determined 
to  whom  it  belonged,  and  asked  to  have  appellant  made  a 
party,  and  that  he  and  appellee  be  required  to  interplead, 
and  that  it  be  determined  to  whom  the  money  belonged^ 
which  was  done  accordingly. 

Appellant  demurred  to  the  complaint,  which  was  over- 
ruled. He  then  answered  by  a  denial,  and  claiming  the 
money,  and  filed  a  cross  complaint,  setting  up  the  facts  con- 
stituting his  claim  to  the  money.  Demurrers  were  sustained 
to  the  second  paragraph  of  the  cross  complaint,  and  also  to 
a  supplemental  cross  complaint. 

There  was  a  trial  by  the  court  and  a  finding  for  the  plain- 
tifiF.  Over  a  motion  for  a  new  trial,  judgment  was  rendered 
for  the  plaintiff.  The  following  assignment  of  errors  has- 
been  made  in  this  court : 

Ist.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

2d.  Error  in  sustaining  motion  to  strike  out  parts  of 
answer. 
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3d.  Error  in  sustaining  motion  to  strike  out  parts  of  cross 
complaint. 

4th.  Error  in  overruling  motion  to  strike  from  the  files 
demurrer  to  cross  complaint. 

5th.  Error  in  sustaining  demurrer  to  second  paragraph  of 
cross  complaint. 

6th.  Error  in  sustaining  demurrer  to  amended  supplemental 
cross  complaint. 

7th.  Error  in  rendering  judgment  without  a  reply  to  answer. 

8th,  Error  in  ordering  the  money  paid  to  relatrix. 

9th.  Error  in  overruling  motion  for  a  new  trial. 

Appellant  admits  in  his  brief  that  the  first  specification  of 
error  is  not  well  taken,  and  that  the  second  and  third  are 
immaterial ;  they  are,  therefore,  considered  as  waived. 

The  fourth  had  as  well  been  waived,  for  the  motion  is  not 
made  a  part  of  the  record  by  bill  of  exception  or  order  of 
the  court,  and  can  not  be  considered. 

The  seventh  specification  is  also  admitted  not  to  be  well 
taken,  and  the  eighth  is  too  general,  and  might  as  well  have 
been  admitted  not  to  be  well  taken. 

The  ninth  is  overruling  the  motion  for  a  new  trial.  The 
reasons  therein  stated  for  a  new  trial,  that  the  finding  is  not 
sustained  by  the  evidence,  and  is  contrary  to  law,  can  not  be 
considered  in  the  absence  of  the  evidence,  which  is  not  in 
the  record. 

The  reasons,  that  the  court  sustained  the  demurrers  to  the 
second  paragraph  of  the  cross  complaint,  and  the  supplemental 
cross  complaint,  are  not  proper  reasons  for  a  new  trial ;  they 
constituted  no  part  of  the  trial,  and,  according  to  the  practice, 
are  not  considered  in  determining  upon  the  motion  for  a  new 
trial ;  but  they  are  proper  subjects  for  specifications  in  the 
assignment  of  errors,  and  as  they  are  embraced  in  the  fifth 
and  sixth  specifications,  they  will  be  considered  there  as  cor- 
rectly presented.  These  two  specifications  present  the  same 
question,  and  counsel  have  properly  considered  and  discussed 
them  both  together. 
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Appellant,  in  his  cross  complaints,  claims  this  surplus  upon 
the  ground  that  he  had  paid  a  part  of  the  senior  mortgage, 
and  asks  to  be  subrogated  to  the  rights  of  the  senior  mort- 
gagee to  that  extent. 

The  1104th  section  of  the  R.  S.  1881,  which  is  the  same 
as  the  639th  section,  R.  S.  1876,  reads  as  follows:  '^And  in 
all  cases  where  the  proceeds  of  sale  shall  be  more  than  suffi- 
cient to  pay  the  amount  due  and  costs,  the  surplus  shall  be 
paid  to  the  mortgage  debtor,  his  heirs  or  assigns." 

This  statute  gives  appellee  a  legal  right  to  this  surplus,  and 
before  appellant  can  overcome  appellee's  legal  right  thereto, 
he  must  show  in  himself  a  good  cause  of  action  in  equity.  He 
has  attempted  to  do  that  by  seeking  through  subrogation  to 
foreclose  the  senior  mortgage  upon  this  fund,  instead  of  upon 
the  land,  to  the  extent  of  his  payment  on  the  senior  mortgage. 

If  he  possesses  any  such  rights,  in  order  to  make  a  good 
complaint,  he  must  base  it  upon  the  senior  mortgage,  and 
make  it  a  part  of  his  complaint  by  an  exhibit  of  a  copy  or 
the  original,  which  he  has  not  done  in  either  the  second  par- 
agraph of  the  cross  complaint  or  his  supplemental  cross  com- 
plaint to  which  the  demurrer  was  sustained,  for  which  reason, 
without  naming  others,  there  was  no  error  in  sustaining  the 
demurrers  to  these  pleadings. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs, 
illed.  Nov.  19, 1884.    Petition  for  a  rehearing  overruled  April  25, 18S5. 
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MoBTOAOE. — Beleaae, — Notice. — Where  a  mortgagee,  without  payment,  re- 
leases his  mortgage  upon  the  record  thereof  merely  to  enable  the  mort- 
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gagor  to  mortgage  the  same  lands  to  A.  for  a  loan,  with  the  agreement 
that,  as  between  the  parties,  it  shall  remain  in  force,  if  B.  takes  a  sub- 
sequent mortgage  with  notice  of  the  facts,  the  first  mortgage  will  bind  as 
to  him  and  be  a  lien  prior  to  his  mortgage. 

Equity.—  Tiial  by  Jury.— Answers  to  IrUerrogalories. —  JVaciice.— Where  a 
cause  in  equity  is  submitted  to  a  jury,  the  finding  is  only  for  the  infor- 
mation of  the  court,  and  a  motion  for  judgment  upon  answers  to  inter- 
rogatories, notwithstanding  a  general  verdict,  is  improper. 

Same.— There  is  no  error  in  submitting  to  a  jury  questions  of  fact  in  a 
cause  in  equity,  where  the  record  shows  that  the  court  did  this  only  for 
information,  and  afterwards  made  a  finding  for  itself. 

Same. — ImUrudions, — In  such  case,  instructions  to  the  jury  should  not  be 
general  as  in  a  suit  at  law,  but  should  be  only  such  as  relate  to  the  de- 
termination of  the  questions  of  facts  submitted. 

Subrogation. — Mortgage. — Priority. — A  purchaser  of  land  which  is  subject 
to  a  mortgage,  who  pays  ofi*  an  older  mortgage,  is  entitled  by  subrogation 
to  set  it  up  and  foreclose  it  !is  a  lien  prior  to  the  later  mortgage. 

MoBTGAQE. — Consideration. — An  extension  of  time,  granted  in  consideration 
of  the  execution  of  a  mortgage,  constitutes  the  mortgagee  a  purchaser 
for  value. 

Notice. — Agency. — A  purchaser  of  land  for  value,  who,  nearly  five  years 
prior  to  his  purchase  and  while  acting  as  agent  for  another  in  a  differ- 
ent transaction,  learns  of  the  existence  of  a  mortgage  lien  upon  the  land, 
is  not  chargeable  as  a  purchaser  with  such  notice. 

Same. — Belease  of  Record. — Presumption.— A  release  of  record  presumptively 
destroys  the  lien  of  a  mortgage,  and  notice  of  the  existence  of  the  debt 
secured  thereby  does  not  charge  any  person  with  notice  of  the  continued 
^existence  of  the  mortgage. 

From  the  Morgan  Circuit  Court. 
<T.  W.  Grubba  and  M.  H.  Parks,  for  appellant. 
F.  P,  A.  PhelpSy  J.  H.  Jordan,  O.  A.  Adams  and  J.  8. 
Newby,  for  appellee. 

Best,  C. — Alfred  Harvey  and  wife,  on  the  1st  day  of  April, 
1874,  executed  a  mortgage  upon  the  real  estate  in  the  com- 
plaint described  to  Eli  Harvey,  his  father,  to  secure  eight  notes 
of  $646  each,  payable  annually  on  and  after  the  25th  of  De- 
cember, 1876.  This  mortgage  was  duly  recorded,  and  on 
the  9th  day  of  January,  1877,  Eli  Harvey  released  it  of  record 
bj  the  following  entry : 
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"  I  hereby  certify  this  mortgage  is  released  by  payment  in 
full.    January  9th,  1877.  Eli  Harvey. 

"Attest :     W.  G.  Garrison,  R.  M.  C." 

On  the  16th  day  of  February,  1877,  Alfred  Harvey  and 
^fe  executed  a  mortgage  upon  said  land  to  the  Dundee 
Mortgage  and  Trust  Company  to  secure  a  loan  of  $2,400,  with 
a  portion  of  which  he  paid  the  first  three  notes  embraced 
in  his  father^s  mortgage.  Prior  to  August  19th,  1881,  Al- 
fred Harvey  became  indebted  to  the  appellant,  the  Farmers' 
Bank  of  Mooresville,  in  the  sum  of  $4,000,  for  which  it 
held  his  notes  with  his  father  as  surety,  and  on  that  day  the 
payment  of  said  sum  was  extended  six  months,  and  to  secure 
the  same  Alfred  made  his  note  with  his  father  and  James  A. 
Hadley  as  his  sureties,  and  he  and  his  wife  also  made  a  mort- 
gage upon  said  land  to  secure  said  note.  On  the  13th  day 
of  October,  1881,  Alfred  Harvey  and  his  wife  conveyed  said 
land  to  the  appellant,  in  consideration  of  which  the  appellant 
surrendered  its  note  of  $4,000  and  assumed  to  pay  the  mort- 
gage of  $2,400  executed  to  the  Dundee  Mortgage  and  Trust 
Company.  Prior  to  this  time  Eli  Harvey  endorsed  to  the 
appellee  the  first  two  notes  still  held  against  Alfred,  and  sub- 
sequently he  endorsed  to  him  as  collateral  security  the  re- 
maining three  notes,  and  on  the  19th  day  of  November,  1881, 
the  appellee  brought  this  action  against  Alfred  Harvey,  his 
wife,  and  the  appellant,  to  foreclose  the  mortgage  made  by 
Alfred  and  wife  to  Eli  Harvey. 

The  complaint  consisted  of  five  paragraphs.  A  demurrer, 
for  the  want  of  facts,  was  overruled  to  the  second,  third  and 
fourth  paragraphs,  and  an  answer  was  filed.  A  cross  com- 
plaint of  four  paragraphs  was  also  filed.  The  first  sought 
to  quiet  the  appellant's  title.  The  second  sought  the  fore- 
closure of  a  prior  mortgage  executed  to  the  school  fund, 
which  the  appellant  had  been  compelled  to  pay.  The  third 
sought  the  foreclosure  of  the  Dundee  mortgage,  which  the 
appellant  had  paid,  and  the  fourth  sought  the  foreclosure  of 
appellant's  mortgage.     A  reply  in  denial  of  appellant's  an- 
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swer  and  an  answer  in  denial  of  the  cross  complaint  com- 
pleted the  issues. 

A  jury  was  empanelled,  over  the  appellant's  objection,  and 
a  great  many  interrogatories  submitted  by  both  parties  were 
answered.  A  motion  by  appellant  for  judgment  in  its  favor 
upon  the  answers  of  the  jury  to  the  interrogatories  was  over- 
ruled, and  the  court  found  that  ihe  appellee  was  entitled  to 
a  foreclosure  of  the  mortgage  as  to  the  first  two  notes,  and 
against  him  as  to  the  others,  subject,  however,  to  the  mort- 
gage made  to  the  Dundee  Mortgage  and  Trust  Company,  and 
rendered  judgment  accordingly.  A  motion  for  a  new  trial 
was  overruled,  and  these  various  rulings  are  assigned  as  error^ 

The  second,  third  and  fourth  paragraphs  of  the  complaint 
were  substantially  alike,  and  aver,  in  substance,  that  said 
mortgage  was  released  of  record  simply  for  the  purpose  of 
enabling  Alfred  Harvey  to  negotiate  the  loan  of  $2,400  witb 
the  Dundee  Mortgage  and  Trust  Company,  with  an  agree- 
ment that  such  mortgage  should  remain  a  continuing  se- 
curity for  the  payment  of  said  notes  until  said  Alfred  should 
execute  a  second  mortgage  upon  said  land  to  secure  said  note, 
which  he  agreed  to  do  upon  demand ;  that  such  mortgage  has 
not  been  executed,  nor  have  the  notes  been  paid,  and  that  the 
appellant,  at  the  time  it  took  its  mortgage,  and  at  the  time  it 
received  a  conveyance  of  said  land,  had  actual  notice  of  such 
facts  and  knew  that  said  mortgage  remained  a  subsisting  se- 
curity for  the  payment  of  said  notes. 

The  release  of  the  mortgage  under  the  circumstances  stated 
did  not  operate  to  extinguish  it,  but  simply  to  cancel  the  rec- 
ord of  its  existence,  and  thereafter  it  remained  in  force  as  an 
unrecorded  mortgage.     Etzler  v.  Evans,  61  Ind.  56. 

The  notion  of  appellant,  that  the  mere  act  of  cancelling  the 
record  operated  as  an  extinguishment  of  the  mortgage,  and 
that  such  lien,  if  any,  as  Eli  Harvey  thereafter  had,  grew  out 
of  and  depended  upon  the  agreement  of  Alfred  to  execute 
another  mortgage,  can  not  be  sustained,  and  we,  therefore^ 
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pass  the  question  as  to  whether  or  not  such  agreement  is  within 
the  statute  of  frauds. 

The  entry  of  satisfaction  operated  as  an  extinguishment  of 
the  mortgage  as  to  all  who  had  no  notice  of  its  continued  ex- 
istence, but  as  to  such  it  continued  a  lien  notwithstanding  such 
entry.  These  paragraphs  were,  therefore,  sufficient,  and  the 
demurrer  properly  overruled. 

The  motion  of  appellant  for  judgment  in  its  favor  upon  the 
answers  of  the  jury  to  interrogatories  was  properly  overruled, 
as  such  motion  is  unauthorized  on  the  trial  of  an  equitable 
cause  by  the  court.  Such  motions  are  only  entertained  when 
a  cause  is  tried,  and  a  general  verdict,  with  answers  to  inter- 
rogatories, is  returned  by  the  jury.  Section  547,  R.  S.  1881 ; 
Louihain  v.  Miller,  85  Ind.  161. 

The  appellant  also  insists  that  the  court  submitted  the  cause 
to  a  jury  for  trial,  and  that  such  action  was  erroneous.  An 
examination  of  the  record  leads  us  to  a  different  conclusion. 
Many  interrogatories  were  submitted  to  the  jury,  but  as  this 
was  done,  as  the  record  recites,  for  the  information  of  the 
court,  and  as  the  court  made  its  finding  as  is  usual  in  equit- 
able cases,  we  can  not  say  that  the  cause  was  submitted  to  and 
tried  by  the  jury.  The  practice  in  such  cases  does  not  con- 
template the  submission  of  the  issues  to  the  jury,  but  only 
questions  of  fact  involved  in  the  issues,  and  where  nothing 
more  than  this  is  done,  no  error  has  been  committed.  Ketcham 
v.  Brazil  Block  Coal  Co.,  88  Ind.  515. 

The  instructions  asked  by  appellant  were  properly  refused, 
for  the  reason  that  they  embraced  the  law  as  applicable  to  all 
the  issues  in  the  case,  and  were  not  limited  to  such  rules  as 
would  have  enabled  the  jury  to  determine  the  questions  of 
fact  submitted  to  them.  In  such  case  the  court  may  properly 
refuse  general  instructions,  as  the  jury  have  nothing  to  do 
with  applying  the  law  to  the  facts. 

The  remaining  question  is  whether  the  evidence  supports 
the  finding.  The  uncontradicted  testimony  shows  that  Eli 
Harvey,  before  he  conveyed  the  laud  to  Alfred,  executed  a 
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mortgage  upon  a  portion  of  the  land  to  the  State  to  secure  a 
loan  of  school  funds,  and  that  after  the  appellant  purchased 
the  land,  it  paid  $240,  the  amount  then  due  upon  such  mort- 
gage. This  payment,  under  these  circumstances,  subrogated 
the  appellant  to  the  rights  of  the  State  under  this  mortgage, 
and  as  it  was  the  first  lien  upon  the  land,  the  appellant  was 
entitled  to  its  foreclosure  as  against  the  appellee.  The  find- 
ing that  the  appellee  was  entitled  to  a  foreclosure  subject  only 
to  the  Dundee  mortgage,  was,  therefore,  clearly  contrary  to 
the  evidence. 

The  only  disputed  question  of  fact  is  whether  or  not  the 
appellant,  at  the  time  it  accepted  its  mortgage,  and  at  the  time 
it  purchased  the  land,  had  notice  of  the  continued  existence 
of  the  appellee's  mortgage.  The  extension  of  time  granted 
in  consideration  of  the  execution  of  the  mortgage  constituted 
the  appellant  a  purchaser  for  value.  Gilchrist  v.  Gough^  63 
Ind.  576. 

This  fact  rendered  it  incumbent  upon  the  appellee  to  prove 
that  the  appellant,  when  it  received  its  mortgage,  had  notice 
,of  the  continued  existence  of  the  appellee's  mortgage.  The 
only  notice  claimed  to  have  been  given  was  such  as  was  given 
by  Alfred  Harvey  to  John  A.  Taylor,  cashier  of  appellant,  at 
the  time  the  Dundee  mortgage  was  executed,  and  such  as  was 
given  by  Eli  Harvey  to  Robert  R.  Scott,  a  director  and  member 
of  the  finance  committee  of  appellant,  who  transacted  the  bus- 
iness of  accepting  the  mortgage  and  purchasing  the  land. 

At  the  time  the  Dundee  mortgage  was  executed,  John  A. 
Taylor  was  its  agent,  and  to  him  Alfred  Harvey  applied  for 
the  loan.  Taylor  knew  of  his  father's  mortgage,  and  that 
Alfred  desired  the  loan  to  pay  upon  the  debt.  He  informed 
Alfred  that  he  could  not  obtain  the  loan  unless  his  father 
would  release  his  mortgage  and  advised  him  to  get  it  done. 
This  was  done  and  the  loan  obtained.  The  known  purpose 
of  Alfred  in  obtaining  the  loan  was  perhaps  sufficient  to 
charge  Taylor  with  notice  that  the  entire  debt  was  not  paid, 
but  there  is  not  one  word  in  the  evidence  tending  to  show 
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that  Taylor  knew  that  the  mortgage  was  a  continuing  se- 
curity for  the  unpaid  portion  of  the  debt.  Indeed,  the  record 
shows  the  contrary.  In  answer  to  this  question,  "State 
whether  or  not  there  was  anything  said  about  said  debt  from 
you  to  Eli  Harvey  remaining  unpaid,  in  the  same  conversation 
with  said  John  A.  Taylor,  cashier,"  to  which  Alfred  an- 
swered :  "  Taylor  said  I  could  make  a  second  mortgage  from 
myself  to  Eli  Harvey  for  the  balance  of  my  debt  remaining 
unpaid  to  him  if  we  wished  to ;  that  that  would  have  to  be 
done  by  agreement  among  ourselves,  meaning  Eli  Harvey, 
myself  and  wife."  This  was  all  that  was  ever  said  to  Taylor 
about  the  residue  of  the  debt  or  the  release  of  the  mortgage, 
and  it  is  manifest  that  he  was  neither  informed,  nor  under- 
stood, that  the  mortgage,  notwithstanding  such  contemplated 
release,  was  to  remain  a  subsisting  security  for  the  unpaid 
portion  of  the  debt.  It  rather  appears  that  he  understood 
that  the  lien  of  this  mortgage  was  to  be  released,  and  a  new 
lien  created  to  secure  the  unpaid  portion  of  the  debt  by  the 
execution  of  a  new  mortgage. 

Aside  from  this,  Taylor  was  not  acting  for  appellant  and 
such  information  as  he  acquired  in  this  conversation,  occur- 
ring as  it  did  nearly  five  years  before  the  execution  of  appel- 
lant's mortgage,  in  no  wise  bound  it.  White  v.  Fisher,  77 
Ind.  65  (40  Am.  R.  287);  Foulks  v.  Reed,  89  Ind.  370. 

Again,  such  information  can  not  possibly  charge  the  appel- 
lant with  notice  of  the  existence  of  such  mortgage,  in  view 
•of  the  fact  that  Alfred  Harvey,  at  the  -time  the  mortgage  was 
made  and  the  deed  accepted,  informed  Robert  R.  Scott,  who 
transacted  the  business  .for  appellant,  that  there  was  no  mort- 
gage upon  the  land  other  than  appellant's  and  the  Dundee 
mortgage. 

Eli  Harvey  testified  as  follows :  "  Have  known  Scott  thirty 
or  forty  years.  We  talked  about  Alfred's  business ;  that  he 
had  bought  my  &rm,  and  how  it  was  secured.  This  was  in 
1880  or  1881,  before  Christmas.  I  told  him  I  had  some  of 
the  notes.     He  just  observed, '  Has  not  Butterfield  got  some 
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of  these  notes? ^"  Again  he  testified,  that  after  the  crash 
came  Scott  said  "  Hasn't  Mr.  Butterfield  some  of  those  notes  T 
I  said  yes."  This  testimony,  the  appellee  contends,  shows^ 
notice  of  the  continued  existence  of  such  mortgage.  The  last 
conversation  occurred  after  the  execution  of  the  appellant's- 
mortgage,  and  it  does  not  appear  that  the  first  did  not.  If, 
however,  both  occurred  before,  they  fail  to  show  such  notice. 
It  will  be  borne  in  mind  that  Alfred  testified  that  he  assured 
Scott  at  the  time  he  took  the  mortgage,  that  there  was  no- 
mortgage  upon  the  land  other  than  the  Dundee  mortgage, 
and  it  is  not  disputed  that  Scott,  before  accepting  such  mort-^ 
gage,  examined  the  record  and  knew  that  the  appellee's  mort- 
gage had  been  released.  In  view  of  these  facts,  the  mere  state- 
ment of  Eli  Harvey  that  he  talked  with  Scott  and  informed 
him  that  he  had  sold  his  land  to  Alfred  Harvey,  and  how  it 
was  secured,  does  not  show  notice  to  Scott  that  after  the  re- 
lease the  mortgage  continued  to  secure  the  unpaid  portion  of 
the  debt.  Nor  does  the  fact  that  he  was  informed  that  some 
of  the  notes  were  unpaid  charge  him  with  notice  that  a  mort- 
gage which  he  knew  had  been  released  continued  to  secure 
them.  The  debt  may  exist  without  the  mortgage,  and  as  the 
release  of  record  presumptively  destroys  the  lien,  notice  of 
the  existence  of  the  debt  in  such  case  does  not  charge  any 
person  with  notice  of  the  continued  existence  of  the  mort- 
gage. In  addition  to  this  Eli  Harvey,  in  response  to  questions 
propounded  to  him  by  the  court,  testified :  "  I  don't  think  I 
ever  had  any  talk  with  Taylor  about  the  second  mortgage.  I 
don't  think  I  told  Scott  anything  about  the  second  mortgage. 
I  never  talked  with  any  of  the  bank  officers  about  the  mortgage, 
or  that  the  old  one  should  stand  until  the  new  one  was  made." 
This  statement  must  be  taken  in  connection  with  the  other 
statements  of  the  witness,  and,  when  thus  considered,  they  ut- 
terly fail  to  show  that  any  notice  was  given  the  appellant  of 
the  continued  existence  of  this  mortgage  at  the  time  the  ap- 
pellant accepted  its  mortgage,  and  as  there  was  no  other  evi- 
dence tending  to  establish  such  fiwt,  it  follows  that  the  find- 
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ing  was  not  supported  by  the  evidence,  and  that  the  court, 
for  this  reason,  erred  in  overruling  the  motion  for  a  new  trial. 
The  judgment  should,  therefore,  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  and  it  is  hereby  in  all  things  reversed, 
at  the  appellee^s  costs,  with  instructions  to  grant  a  new  trial. 
Filed  Feb.  14, 1885.   Petition  for  a  rehearing  overruled  April  25, 1885. 
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CoKTRACT. — Damages. — Remoteness, — In  a  suit  to  recover  for  the  value  of  a 
table-rake  to  be  attached  to  a  reaper,  a  counter-claim,  alleging  that  by 
the  contract  of  sale  the  plaintiff  agreed  to  adjust  the  same  to  the  defend- 
ant's reaper  so  that  he  could  properly  harvest  a  crop  of  his  wheat,  known 
by  the  plaintiff  to  be  then  growing,  that  the  plaintiff  could  not  and  did 
not  do  so,  whereby  the  defendant,  being  unable  to  procure  another  ma- 
chine, was  compelled  to  use  it  to  avoid  greater  loss,  whereby  he  lost  80 
bushels  of  his  wheat,  of  the  value,  etc.,  is  bad  on  demurrer,  the  damages 
being  too  remote. 

Costs. — Becoupmenl. — Counter- Claim. — Suit  in  the  circuit  court  on  a  contract 
for  the  purchase  of  a  machine  by  the  defendant.  Answer,  that  the  plain- 
tiff failed  so  to  adjust  the  machine  as  agreed,  whereby  the  defendant 
suffered  loss,  etc.    The  plaintiff  recovered  less  than  $50. 

Heldf  that  the  answer,  though  not  a  counter-claim  in  form,  was  such  in  fact, 
within  the  meaning  of  section  591,  R.  S.  1881,  and  as  it  might  be  pre- 
sumed that  the  claim  was  reduced  below  $50  by  reason  thereof,  the  plain- 
tiff could  recover  costs. 

Tabti¥S.— Principal  and  Agent.— When  Agent  May  Sue  in  his  Own  Name.— 
An  agent,  selling  property  for  and  by  authority  of  his  principal,  on  credit, 
and  having  accounted  to  and  satisfied  his  principal  therefor,  may  sue  the 
purchaser  in  his  own  name. 

From  the  Elkhart  Circuit  Court. 

H.  D.  Wilson  and  W.  J.  Davis,  for  appellant. 

J.  H.  Baker  and  J.  A.  S.  Mtchell,  for  appellees. 

CoLERiCK,  C. — The  appellees  sued  the  appellant  for  the 
price  of  a  table-rake  and  attachments  for  a  reaper.  The 
complaint  consisted  of  three  paragraphs.     The  first  averred 
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that  they  had  on  the  1st  day  of  July,  1881,  sold  and  deliv- 
ered the  rake  and  attachments  to  the  appellant  for  $100,  one- 
half  of  which  sum  he  promised  to  pay  on  the  1st  day  of 
October,  1881,  and  for  the  other  half  execute  his  note  pay- 
able on  the  1st  day  of  October,  1882,  with  interest ;  that  he  had 
refused  to  comply  with  his  said  promise,  and  that  by  reason 
thereof  said  sums  are  due  and  remain  unpaid,  etc.  The  sec- 
ond averred  the  sale  and  delivery  of  said  property  for  $100 
upon  the  appellant's  promise  to  pay  one-third  of  the  price  in 
cash  on  the  Ist  day  of  October,  1881,  and  to  execute  his 
notes  for  the  residue,  one  for  one-half  thereof,  payable  on  the 
1st  day  of  October,  1882,  and  the  other  for  the  balance,  pay- 
able on  the  1st  day  of  October,  1883,  both  with  interest  and 
attorney  fees.  The  third  was  the  common  count  for  prop- 
erty sold  and  delivered. 

The  appellant  filed  an  answer  of  three  paragraphs.  The 
first  was  a  general  denial.  The  second  averred  that  the  ap- 
pellees were  not,  but  that  Aultman,  Miller  &  Co.  were,  the 
real  parties  in  interest.  The  third,  as  a  partial  answer  to  the 
cause  of  action  stated  in  the  third  paragraph  of  the  com- 
plaint, averred,  in  substance,  that  on  the  1st  day  of  July, 
1881,  Aultman,  Miller  &  Co.,  who  manufactured  the  rake 
and  attachments  mentioned  in  said  paragraph,  through  the 
appellees,  as  their  agents,  sold  the  same  to  the  appellant,  and 
agreed  to  adjust  the  same  to  a  reaper  he  then  owned,  so  as  to 
enable  him  to  properly  cut  and  save  forty  acres  of  wheat 
which  the  appellees  knew  were  then  growing  upon  his  farm, 
in  consideration  of  which  he  promised  to  pay  them  $65  two 
years  from  that  time ;  that  said  Aultman,  Miller  &  Co.,  though 
often  requested,  did  not  adjust  said  rake  and  attachments  to 
said  reaper,  nor  could  they  do  so,  nor  could  the  appellant  do 
so  himself,  or  procure  any  one  else  to  properly  adjust  the 
same,  so  as  to  properly  cut  and  save  his  wheat,  in  consequence 
of  which  he  was  damaged  $50.     Wherefore,  etc. 

The  appellant  also  filed  a  counter-claim,  in  which  he  averred, 
in  addition  to  the  facts  alleged  in  the  third  paragraph  of  his 
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answer^  that  when  the  appellees  failed  to  adjust  said  rake  and 
attachments^  the  appellant's  wheat  was  ripe,  and  as  appellant 
could  get  no  other  machine^  and  had  no  other  means  with 
which  to  cut  said  wheat,  he  was  compelled  to  use  his  reaper 
with  said  rake  and  attachments  improperly  adjusted,  or  suffer 
a  greater  loss;  that  in  its  use  a  part  of  the  wheat  was  not 
cut,  but  broken  down,  and  a  portion  that  was  cut  was  lost 
and  could  not  be  saved ;  that  in  consequence  of  the  use  of 
said  machine,  so  improperly  adjusted,  the  appellant  lost  eighty 
bushels  of  wheat  of  the  value  of  $80.     Wherefore,  etc. 

A  demurrer  was  sustained  to  this  pleading,  and  a  reply  was 
filed  to  the  second  and  third  paragraphs  of  the  answer.  A 
trial  was  had,  and  a  verdict  in  favor  of  the  appellees  for  $40, 
with  answers  to  interrogatories,  was  returned.  A  motion  for 
a  new  trial,  and  a  motion  to  tax  the  costs  of  the  action  to 
the  appellees,  were  overruled,  and  judgment  was  rendered  upon 
the  general  verdict.     These  last  rulings  are  assigned  as  error. 

The  demurrer  to  the  counter-claim  was,  we  think,  properly 
sustained.  The  loss  of  the  appellant's  wheat  caused  by  the 
voluntary  use  of  a  machine  improperly  adjusted  must  be 
borne  by  himself,  as  the  consequences  did  not  necessarily 
arise  from  a  breach  of  the  agreement  to  properly  adjust  the 
rake  and  its  attachments.  The  damages  to  be  recovered  must 
be  the  natural  and  proximate  consequences  of  the  breach 
of  the  agreement.  2  Greenl.  Ev.,  section  256 ;  1  Sedgw. 
Dam.,  p.  66;  Loker  v.  Damon,  17  Pick.  284;  Cline  v.  Myers, 
64  Ind.  304;  Proaser  v.  Jones,  41  Iowa,  674.  In  the  case  last 
cited,  the  defendant  agreed  to  give  the  plaintiff  $100  for  a 
threshing  machine  and  thresh  his  wheat  at  any  time  within 
tour  days  after  notice.  This  he  failed  to  do,  and  the  plain- 
tiff whose  wheat  was  unstacked,  and  who  was  unable  to  get 
another  machine  to  thresh  it,  brought  an  action  to  recover 
for  such  injury  as  it  afterwards  sustained,  and  the  expense  of 
stacking  it,  but  it  was  held  that  such  damages  were  too  remote 
to  be  recovered  in  an  action  for  the  breach  of  a  contract. 
This  case  seems*  precisely  in  point,  and  announces,  as  we 
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thiuk^  the  law  correctly  upon  this  question.     The  damages 
sought  to  be  recovered  are  not  the  direct  and  immediate  con- 
sequences of  the  breach  of  the  agreement,  and,  therefore, 
there  was  no  error  in  sustaining  the  demurrer. 

The  motion  for  judgment  upon  the  answers  of  the  jury  to  the 
interrogatories  proceeds  upon  the  ground  that  they  show  that 
the  appellees  are  not  the  real  parties  in  interest.  The  facts 
found  bearing  upon  this  question  are  these :  That  Aultman, 
Miller  &  Co.,  of  Akron,  Ohio,  manufactured  the  rake  and 
attachments,  and  through  the  appellees,  as  agents  at  Goshen, 
Indiana,  sold  them  to  the  appellant;  that  the  same  belonged 
to  said  company  at  the  time  of  sale,  and  that  the  appellees 
have  settled  with  said  company  and  accounted  for  said  prop- 
erty. These  facts  are  the  only  fects  found  bearing  upon  this 
question,  and  they  do  not,  as  we  think,  show  that  Aultman, 
Miller  &  Co.  are  the  real  parties  in  interest,  within  the  mean- 
ing of  the  statute  requiring  every  action  to  be  prosecute<l  in 
the  name  of  such  party.  These  fiicts  show  that  this  prop- 
erty at  the  time  of  sale  belonged  to  Aultman,  Miller  &  Co., 
and  that  the  sale  was  made  by  said  company  through  the  ap- 
pellees as  agents,  but  it  does  not,  therefore,  follow  that  the 
appellees  may  not  maintain  an  action  in  their  own  name  for 
the  price.  If  the  appellees  were  answerable  to  Aultman, 
Miller  &  Co.  for  the  price  of  the  articles,  and  the  fact  that  they 
had  accounted  for  them  would  seem  to  imply  such  liability, 
they  were  entitled  to  maintain  an  action  in  their  own  names 
for  the  price.  Story  Agency,  section  398.  The  fects  found 
are  not  inconsistent  with  such  liability,  and,  therefore,  can 
not  control  the  general  verdict.  The  motion  was  properly 
overruled. 

It  is  next  insisted  that  the  court  erred  in  overruling  the 
appellant's  motion  to  tax  the  costs  of  the  action  to  the  appel- 
lees, because  they  recovered  less  than  $50.  That  portion  of 
section  591  of  the  statutes  of  1881,  applicable  to  this  ques- 
tion provides  that,  "  In  actions  for  money  demands  on  con- 
tract commenced  in  the  circuit  or    superior  courts,  if  the 
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plaintiff  recover  less  than  $60,  exclusive  of  costs,  he  shall 
pay  costs,  unless  the  judgment  has  been  reduced  below  $50 
by  a  set-off  or  counter-claim  pleaded  and  proved  by  the  de- 
fendant, in  which  case  the  party  recovering  judgment  shall  re- 
cover costs/'  This  is  such  action,  and  the  recovery  was  less 
than  $50.  The  judgment  was  not  reduced  below  that  amount 
by  a  set-off,  because  none  was  pleaded,  and  the  question  arises 
whether  the  matter  pleaded  in  the  third  paragraph  of  the  an- 
swer constitutes  a  counter-claim.  The  fact  that  it  was  not 
pleaded  in  the  form  of  a  counter-claim  makes  no  difference, 
if  the  facts  averred  really  constitute  such  claim.  Poag  v. 
LaDue,  7  Ind.  675.  The.  statute  defines  a  counter-claim 
as  "  any  matter  arising  out  of  or  connected  with  the  cause  of 
action  which  might  be  the  subject  of  an  action  in  favor  of  the 
defendant,  or  which  would  tend  to  reduce  the  plaintiff's  claim 
or  demand  for  damages."  R.  S.  1881,  section  350.  The  un- 
dertaking to  adjust  the  rake  and  attachments  as  averred  was 
connected  with  the  cause  of  action  sued  upon,  and  any  dam- 
ages sustained  by  its  breach  tended  to  reduce  th^  amount  of 
the  appellees'  claim,  and,  therefore,  this  was  unquestionably 
a  counter-claim.  Under  this  plea,  a  claim  for  more  than  $50 
might  be  reduced  below  that  amount,  and  as  the  evidence  is 
not  in  the  record,  we  can  not  say  that  the  claim  sued  upon  in 
this  action  was  not  so  reduced.  If  such  was  the  fact,  the  ap- 
pellees were  entitled  to  costs,  and  as  the  contrary  does  not 
appear,  we  can  not  hold  that  the  motion  was  incorrectly 
overruled. 

This  disposes  of  all  the  questions  in  the  record,  and  as  we 
are  of  opinion  that  no  error  was  committed,  the  judgment 
should  be  affirmed. 

Per  Curiam. — ^The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellant. 

Filed  Oct  18»  1884.    Petition  for  a  rehearing  overruled  April  25, 1885. 
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No.  11,625. 

The  City  of  Kokomo  et  al.  v.  Mahan. 

City. — Street.— Sidewalks, — The  word  "street"  embraces  sidewalks,  and  the 
statute  requiring  compensation  for  damages  resulting  from  a  change  of 
grade  applies  to  changes  in  the  grade  of  a  sidewalk. 

Same. — Change  of  Grade, — OompenaaHon /or  Damages. — Injunction, — Where  a 
change  in  the  established  grade  of  a  street  occasions  serious  injury  to  an 
adjoining  property,  owner,  he  may  maintain  an  injunction  to  restrain 
166     ^  ^^^  municipal  authorities  from  proceeding  until  the  damages  are  assessed 

'  and  tendered  as  provided  by  statute. 

Same. — Authority  to  Improve  Streets, — Eight  to  Collect  Assessment  for  Cost  of 
Second  or  Subsequent  Improvement.—The  authority  to  improve  streets  is  a 
continuing  one,  and  the  corporate  authorities  may  make  a  second  or  sub- 
sequent improvement,  and  collect  the  expense  thereof  from  the  adjoining 
lot  owners. 

Same. — Discretion  of  Corporate  Authorities, — Injunction,— The  municipal  au- 
thorities are  invested  with  the  power  of  determining  when  a  second 
improvement  is  necessary,  and  the  courts  can  not  control  this  discre- 
tionary power  by  injunction. 

Same.— CAan<^  of  Grade, —  Oiarader  of  Injury  BesuUing, — An  ayerment  ii> 
a  complaint,  that  "  the  plaintiff  will  sustain  damages,  occasioned  by  the 

change  of  grade,  in  the  sum  of  $ ,"  is  not  sufficient  to  entitle  the 

plaintifT  to  an  injunction,  because  it  does  not  show  that  the  damages 
will  be  of  a  serious  character. 

Same. — Constitutional  Law. — Consequential  Damages  Resulting  from  Change  of 
Grade, — Consequential  injuries  resulting  from  a  change  in  the  grade  of 
a  street  do  not  constitute  a  taking  of  private  property  for  a  public  -use 
within  the  meaning  of  the  Constitution,  and  a  property  owner  can  only 
claim  damages  for  such  injuries  in  cases  where  the  right  to  damages  is 
given  by  statute. 

From  the  Howard  Circuit  Court. 

J.  W.  Kern,  J.  C.  lilacklidge,  W.  E.  BlacUidge  and  B.  C. 
H.  Moon,  for  appellants. 

M.  Bell  and  W.  C.  Purdum,  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  alleges  that 
he  is  the  owner  of  a  lot  in  the  city  of  Kokomo,  fronting  on 
Taylor  street;  that  on  the  12th  day  of  August,  1874,  the 
common  council  of  the  city  legally  adopted  an  ordinance  for 
the  construction  of  a  sidewalk  in  front  of  appellee's  lot;  that 
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it  was  provided  in  the  ordinance  that  the  sidewalk  should  be 
constructed  upon  the  grade  established  by  the  civil  engineer ; 
that  the  engineer,  pursuant  to  the  provisions  of  the  ordinance, 
did  establish  the  grade,  and  that  the  sidewalk  was  constructed 
upon  the  grade  established,  and  in  accordance  with  the  re- 
quirements of  the  ordinance.  It  is  also  alleged  that  the  com- 
mon council  of  the  city,  on  the  25th  day  of  June,  1883, 
adopted  an  ordinance  providing  for  the  construction  of  a  new 
sidewalk,  and  so  changing  the  grade  as  to  raise  the  sidewalk 
from  four  to  six  inches  above  the  former  grade ;  that  the  city 
has  awarded  a  contract  for  the  improvement  of  the  sidewalk 
under  the  provisions  of  the  ordinance  of  June,  1883,  and 
that  the  contractor  has  entered  upon  the  work,  and  will  pro- 
ceed with  it  unless  enjoined.  The  allegations  upon  the  sub- 
ject of  the  injury,  which  it  is  asserted  will  result  from  the. 
proposed  change  of  grade,  are  as  follows :  "  Plaintiff  further 
avers  that  if  said  work  is  allowed  to  proceed,  and  he  is  com- 
pelled to  pay  therefor  under  said  ordinance,  he  will  be  greatly 
damaged,  to  wit,  in  the  sum  of  $75.56.  Plaintiff  further 
avers  that  he  will  sustain  damages  occasioned  by  said  pro- 
posed change  of  grade  in  the  sum  of  $ ,  unless  said  defend- 
ants are  restrained  and  enjoined  from  proceeding  therewith." 

The  statute  requiring  compensation  to  be  assessed  and  ten- 
dered in  cases  where  a  change  is  made  from  an  established 
grade  applies  to  sidewalks.  It  would  be  a  perversion  of  the 
language  of  the  statute  to  hold  that  it  applies  only  where  the 
grade  of  the  part  of  the  street  used  for  passage  by  horses  and 
vehicles  is  changed.  Such  a  construction  would  defeat  the 
purpose  of  the  statute.  It  is  too  well  settled  to  admit  of  de- 
bate, that  the  term  "  street "  in  its  ordinary  acceptation  includes 
sidewalks,  and  that  it  is  always  given  that  meaning  unless 
the  language  with  which  it  is  associated  changes  or  restricts 
its  signification.  State  v.  Berdefta,  78  Ind.  185  (38  Am.  R. 
113);  2  Dillon  Munic.  Corp.  (3d  ed.),  section  780,  n.  1. 

We  have  no  doubt  that  in  a  proper  case  the  property  owner 
may  maintain  an  injunction  to  restrain  a  municipal  corpora- 
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tion  from  making  a  change  of  grade  in  a  street  without  first 
causing  the  damages  to  the  property  owner  to  be  assessed  and 
tendered  him  as  the  statute  requires.  The  owner  is  not  bound 
to  wait  until  the  improvements  are  completed,  and  then  sue 
for  damages.  This  is  expressly 'decided  in  City  of  Logan-- 
sport  V.  Pollard,  50  Ind.  151,  and  the  decision  is  in  harmony 
with  many  other  decisions  upon  kindred  subjects. 

The  authority  to  improve  streets  is  in  its  nature  a  continu- 
ing one,  and  is  not  exhausted  by  directing  one  or  more  im- 
provements, but  may  be  exercised  as  often  as  the  public 
welfare  demands.  MorCy  v.  City  of  Indianapolis,  17  Ind.  267 ; 
Goszler  v.  Corporation  of  Oeorgetown,  6  Wheat.  507.  This 
settled  principle  necessarily  leads  to  the  conclusion  that  the 
municipal  authorities  may  collect  the  cost  of  a  second  or  subse- 
quent improvement  from  adjoining  lot  owners,  and  so  it  has 
been  often  decided.  City  of  Lafayette  v.  Fowler,  34  Ind.  140 ; 
Yeakd  v.  City  of  Lafayette,  48  Ind.  116 ;  Williams  v.  Mayor, 
etc.,  2  Mich.  560;  McCormack  v.  Patchin,  53  Mo.  33;  S.  C, 
14  Am.  R.  440 ;  Guimee  v.  City  of  Chicago,  40  111.  165 ;  Jfw- 
nicipality,  etc.,  v.  Dunn,  10  La.  An.  57 ;  2  Dillon  Munic.  Corp. 
(3d  ed.),  section  780. 

The  municipal  authorities  are  invested  with  the  discre- 
tionary power  of  determining  when  improvements  are  re- 
quired, and  the  question  of  when  they  are  necessary  can  not 
be  determined  by  the  courts.  Ma^y  v.  City  of  Indianapolis, 
supra;  Smith  v.  Corporation  of  Washington,  20  How.  (U.  S.) 
145.  Judge  Dillon,  in  speaking  of  the  power  to  improve 
streets,  says :  "  It  may,  therefore,  be  exercised  from  time  to 
time,  as  the  wants  of  the  municipal  corporation  may  require. 
Of  the  necessity  or  expediency  of  its  exercise,  the  governing 
body  of  the  corporation,  and  not  the  courts,  are  the  judges."  2 
Dillon  Munic.  Corp.  (3d  ed,),  section  686.  This  is  in  har- 
mony with  the  general  principle,  so  often  declared  by  this  and 
other  courts,  that  a  court  will  not  interfere  with  the  exercise 
of  a  discretionary  power  conferred  upon  another  tribunal,  or 
upon  a  public  officer.     Mayor,  etc.,  v.  Roberts,  34  Ind.  471. 
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It  is  evident  that  the  fact  that  the  city  is  threatening  to 
collect  the  cost  of  the  second  improvement  from  the  appellee 
adds  nothing  to  the  force  of  his  complaint,  ibr,  as  the  author- 
ities we  have  referred  to  clearly  establish,  the  city  had  a  right 
to  do  this,  and  it  would  be  a  manifest  absurdity  to  affirm 
that  a  party  can  be  enjoined  from  doing,  in  a  lawful  way, 
what  he  has  full  legal  authority  to  do. 

The  only  legal  injury  (if  it  be  proper  to  call  the  injury 
alleged  a  legal  one)  shown  is  that  described  in  the  averment, 
reading  thus :  *^  The  plaintiff  will  sustain  damages  occasioned 
by  the  change  of  grade  in  the  sum  of  t  "  This  is  very 
fiir  from  such  a  showing  as  will  authorize  interference  by 
injunction. 

It  has  been  repeated  again  and  again,  that  injunction  is  the 
strong  arm  of  the  law,  and  will  be  granted  only  when  the  in- 
jury shown  is  of  a  serious  character.  The  equity  rule  was 
that  it  would  only  be  granted  when  the  injury  was  irrepa- 
rable, but  this  rule  has  been  much  modified  by  our  statute  and 
our  decisions.  Enoin  v.  Fvlky  94  Ind.  235.  The  extent  of 
the  injury  is  not  here  shown,  and  if  we  were  authorized  to 
fill  the  blank  lefl  by  the  pleader,  we  should  be  compelled  to 
presume  that  the  extent  of  his  injury  wa3  one  dollar,  and  no 
more,  and  to  insert  that  sum  in  the  blank.  Where  a  party  is 
required  to  affirmatively  sdow  a  value,  or  show  the  amount 
of  a  sum  of  money,  his  feilure  to  do  so  requires  the  court  to 
presume  that  the  amount  or  value  was  the  lowest  that  could 
reasonably  be  affixed  to  the  property  or  money.  Broom  L. 
Max.  576;  2  Greenl.  Ev.,  section  129a.  We  can  not  presume 
that  so  slight  a  change  in  the  grade  as  that  described  in  the 
complaint  will  do  the  appellee  any  harm ;  for  aught  that  ap- 
pears it  may  be  of  positive  benefit  to  him.  Indeed,  the  pre- 
sumption is  against  him,  for  it  is  an  elementary  rule  that  pub- 
lic or  municipal  officers  will  be  presumed  to  have  done  their 
duty,  and  not  to  have  encroached  upon  individual  rights. 

The  injunction  can  not  be  siistained  upon  the  ground  that 
the  regrading  of  the  street  was  a  seizure  of  private  property. 
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The  cases  are  very  harmonious  upon  the  point  that  a  change 
in  the  grade  of  a  street  is  not  the  seizure  of  private  property 
for  a  public  purpose.  They  are  far  too  numerous  for  citation, 
and  we  refer  to  a  very  few  of  the  many :  Maoy  v.  Oity  of  In- 
dianapolis, supra;  Oity  of  Lafayette  v.  Spencer ,  14  Ind.  399 ; 
Oity  of  Delphi  v.  EvanSy  36  Ind.  90  (10  Am.  R.  12);  City 
of  Lafayette  v.  Bushy  19  Ind.  326 ;  Weis  v.  City  of  Madison, 
75  Ind.  241  (39  Am.  R.  135);  Cooley  Const.  Lim.  (5th  ed.) 
252^  673,  and  authorities  n.  1. 

The  right  to  compensation  for  damages  resulting  from  a 
change  of  grade  exists  only  by  virtue  of  statute.  The  case 
made  by  the  complaint  is,  therefore,  wholly  unlike  the  case 
of  the  assertion  of  a  right  to  appropriate  private  property  for 
a  public  use.  The  utmost  that  can  be  justly  claimed  in  such 
a  case  as  this  is,  that  the  public  corporation  is  proceeding  to 
make  a  change  of  grade  without  assessing  and  tendering  the 
consequential  damages  resulting  from  the  change,  in  accord- 
ance with  the  provisions  of  the  statute  upon  the  subject. 

The  statute  which  gives  a  right  to  compensation  in  cases 
where  there  is  a  change  of  grade  necessarilyimplies  that  there 
must  be  an  injury  resulting.  It  would  be  a  solecism  to  af- 
firm that  compensation  must  be  paid  where  there  is  no  injury 
or  loss  to  be  compensated.  The  language  of  the  statute  is 
that  the  grade  shall  not  be  changed  "  until  the  damages  oc- 
casioned by  such  change  shall  have  been  assessed  and  ten- 
dered." R.  S.  1881,  section  3073.  This  clearly  implies  that 
where  there  is  no  injury  there  need  be  no  assessment.  The 
cases  of  Sims  v.  City  of  Frankfort,  79  Ind.  446,  vide  p.  454, 
and  City  of  Columbus  v.  Storey,  33  Ind.  195,  fully  sustain  our 
conclusion  that  in  such  a  case  as  this  the  plaintiff  can  not  have 
relief  by  injunction  without  at  least  showing  substantial  dam- 
ages or  an  injury  of  a  serious  character. 

Judgment  reversed,  with  instructions  to  sustain  the  demur- 
rer to  the  complaint. 

Filed  Feb.  17, 1886. 
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Fraud. — ChaUeis, — Bona  fide  Purchaser. — A  purchaser  of  cbattels  for  value 
without  notice,  who  buys  from  one  who  bought  with  intent  not  to  pay, 
takes  a  good  title  against  the  original  seller.  AlUer,  if  he  had  notice  of 
the  intended  fraud. 

Same. — Evidenee, — In  replevin  by  the  seller  against  a  mortgagee  of  the 
buyer,  based  on  the  theory  that  the  buyer  did  not,  when  he  purchased^ 
intend  to  pay,  the  plaintiff  introduced  as  evidence  tending  to  show  the 
buyer's  insolvency  a  balance  sheet  made  by  the  buyer,  showing  the  state 
of  his  business,  also  his  list  for  taxation,  both  made  shortly  before  the 
purchase. 

Heldy  that  these  were  admissible. 

Heldy  also,  that  the  belief  of  the  defendant  when  he  took  his  mortgage,  that 
the  mortgagor  was  solvent,  was  immaterial  and  incompetent  as  evidence 
in  his  behalf. 

Practice. — Discretion, — Admiasion  of  Evidenee  after  Argument  hoB  Begun, — 
The  court  may,  in  its  discretion,  admit  further  evidence  after  argument 
has  begun. 

Same. — Evidence, —  Loet  Writing, — Upon  sufficient  proof  of  the  loss  of  a 
writing,  its  contents  may  be  proven, by  parol. 

Same. — Impeachment  of  Wilneaa, — Contradictory  Statements, — Section  508,  R.  S. 
1881,  authorizes  the  impeachment  of  a  witness  by  proof  of  his  contra- 
dictory statements,  when  he  has  answered  that  he  does  not  recollect  hav- 
ing made  them. 

Evidence. — Opinion, — The  opinion  of  a  mortgagor  of  chattels  as  to  the 
value  thereof  may  be  shown  by  proof  of  the  fact  that  he  offered  the  same 
goods  absolutely  in  payment  of  the  mortgage  debt. 

Bona  Fide  Vurcuaser,— Chattel  Mortgage,—  A  mortgagee  of  chattels 
which  had  been  purchased  by  the  mortgagor  with  intent  not  to  pay  for 
them,  who  takes  his  mortgage  without  notice  to  secure  a  pre-existing 
debt,  without  any  new  consideration,  can  not  hold  them  against  the  sel- 
ler, because  he  is  not  a  bona  fide  purchaser. 

Sale  op  Chattels. —  Delivery. — Condition, — Upon  the  sale  of  goods  for 
cash,  a  delivery  in  expectation  of  immediate  payment  is  conditional, 
and  until  payment  or  waiver  thereof  no  title  passes. 

From  the  Wayne  Circuit  Court. 

W,  A.  Bickle  and  (7.  H,  Burchenal,  for  appellants. 

D.  W.  Oomatock  and  H,  U,  Johnson,  for  appellees. 

BiCKNELL,  C.  C. — ^This  was  an  action  by  the  appellants 


iooT 

S47 

186 

44 

100 

247 

H7 

3« 

100    2i1[ 

167 

680 

248  SUPREME  CJOURT  OF  INDIANA, 

Curme,  Dunn  &  Co.  el  al,  v.  Bauh  et  oL 

against  the  appellees  to  recover  the  possession  of  personal 
property,  alleged  to  be  unlawfully  detained  by  the  defend- 
ants from  the  plaintiffs. 

The  defendants  answered  by  a  general  denial  and  a  special 
plea  of  property  in  themselves.  The  plaintifls  replied  in 
denial  of  the  special  plea. 

The  issues  were  tried  by  a  jury  who  returned  a  verdict  for 
the  plaintiffs  against  the  defendants  Bickle  and  Dougan,  and 
in  favor  of  the  defendants  Curme,  Dunn  &  Co.  Curme, 
Dunn  &  Co.  were  a  corporation.  A  motion  by  the  defendants 
Bickle  and  Dougan  for  a  new  trial  was  overruled;  judgment 
was  rendered  on  the  verdict ;  Bickle  and  Dougan  appealed. 

Three  errors  are  assigned,  but  the  only  one  discussed  in  the 
appellants'  brief  is  the  following:  3.  The  court  erred  in 
overruling  the  motion  for  a  new  trial.  The  first  and  second 
reasons  for  a  new  trial  are,  that  the  verdict  is  contrary  to  law, 
and  is  not  sustained  by  sufficient  evidence. 

The  goods  had  been  purchased  by  Curme,  Dunn  &  Co. 
from  the  plaintiffs,  who  claimed  that  the  sale  was  for  cash, 
and  that,  the  money  not  being  paid,  no  title  passed  to  Curme, 
Dunn  &  Co.  They  also  claimed  that  the  sale  was  voidable 
because  the  goods  were  bought  with  the  design  not  to  pay  for 
them.  The  defendants  claimed  that  the  sale  was  on  thirty 
days'  time,  and  that  the  defendants  Bickle  and  Dougan  were 
bona  fide  purchasers  for  value. 

The  undisputed  facts  were  as  follows:  On  the  15th  of  Au- 
gust, 1883,  Curme,  Dunn  &  Co.,  dealers  in  leather,  at  Rich- 
mond, Indiana,  wrote  to  the  appellees,  at  Dayton,  Ohio,  as 
follows :  "  What  have  you  to  offer  in  the  way  of  heavy  steers 
for  harness;  also,  heavy  cows  and  heifers,  light  No.  1  hides, 
forty  to  fifty-five  pounds?     Send  us  price/' 

On  the  16th  of  August,  1883,  the  appellees  replied,  stating 
prices  and  offering  to  sell,  but  making  no  mention  of  credit. 

On  the  20th  of  August,  1883,  Curme,  Dunn  &  Co.  wrote 
to  the  appellees  as  follows:  "You  may  ship  us  fifty  light 
prime  No.  1  hides,  forty  to  fifty  pounds ;  fifty  light  bulls,  such 
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as  you  mention  in  your  letter  of  August  16th.  Get  through 
bill  of  lading/' 

On  the  23d  of  August^  1883,  the  appellants  wrote  to  Curme, 
Dunn  &  QjO.y  enclosing  their  bill  and  the  bill  of  lading  of 
the  hides  ordered  as  above,  and  offering  to  sell  more,  and 
stating  in  a  postscript :  "  You  can  remit  us  amount  bill ;  we 
will  not  draw." 

On  the  27th  of  August,  1883,  Curme,  Dunn  &  Co.  wrote 
to  the  appellees,  stating  that  the  above  shipment  had  just  ar- 
rived, and  ordering  a  further  shipment  of  fifty  heavy  cow 
and  heifer  hides. 

On  the  29th  of  August,  1883,  the  appellees  replied,  enclos- 
ing bill  of  lading  of  said  last  mentioned  fifty  hides,  and  so- 
liciting further  orders;  and  on  the  3d  of  September,  1883, 
the  appellees  again  wrote,  offering  more  hides  and  requesting 
a  remittance  for  the  two  bills  aforesaid. 

The  hides  were  received  by  Curme,  Dunn  &  Co.,  at  Rich- 
mond, the  first  shipment  on  the  25th  of  Augast,  1883,  and 
the  second  shipment  on  the  31st  of  August,  1883.  Curme, 
Dunn  &  Co.,  stopped  doing  business  on  the  1st  of  Septem- 
ber, 1883. 

On  the  30th  of  August,  1883,  Curme,  Dunn  &  Co.  mort- 
gaged all  their  property,  real  and  personal,  to  the  appellants 
Bickle  and  Dougan,  to  secure  the  payment  of  two  notes,  pay- 
able one  day  after  date,  one  of  them  to  Dougan  for  $12,000, 
dated  June  20th,  1882,  and  the  other  to  Bickle  for  $10,000, 
dated  June  14th,  1882,  and  each  bearing  eight  per  cent,  in- 
terest The  mortgage  recited  that  these  notes  were  given  for 
I  money  loaned,  and  provided  that  on  default  of  payment  of 
'  either  of  the  notes,  the  mortgagees  might  immediately  take 
possession  of  all  of  the  mortgaged  property,  and  should 
thereby  be  invested  with  the  title  to  all  of  it,  with  power  to 
sell  the  same,  or  continue  the  business,  at  their  option,  until 
ftiUy  repaid. 

On  the  5th  of  September,  1883,  Curme,  Dunn  &  Co.  gave 
a  cognovit,  authorizing  a  confession  of  judgment  upon  said 
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notes  and  mortgage  without  relief  from  valuation  or  ap- 
praisement laws. 

At  the  September  term,  1883,of  the  Wayne  Circuit  Court, 
judgment  was  rendered  upon  said  cognovit  in  favor  of  said 
Bickle  for  $10,698.29,  and  costs,  and  in  favor  of  said  Dougan 
for  $12,810.40,  and  costs.  In  the  meantime,  on  the  1st  of 
September,  1883,  Bickle  and  Dougan  had  taken  possession 
under  the  mortgage  of  all  the  mortgaged  property,  including 
the  hides  in  controversy,  which  had  been  put  in  process  of 
manufacture  into  leather. 

On  the  5th  of  September,  1883,  after  demand  made  upon 
Bickle  and  Dougjin,  and  refusal,  this  suit  was  brought;  it 
was  tried  on  the  17th,  18th  and  19th  days  of  October,  1883. 

It  appeared  that  a  prior  mortgage  had  been  executed  by 
Curme,  Dunn  &  Co.  to  Bickle  and  Dougan  on  the  20th  of 
August,  1883,  and  that  the  only  difference  in  the  contents  of 
the  mortgages  was  that  the  second  mortgage  embraced  a  horse 
and  wagon  which  were  not  included  in  the  first  mortgage. 
The  first  mortgage  had  not  been  recorded.  There  was  evi- 
dence that  this  mortgage  had  been  lost,  and  parol  evidence 
was  given  of  its  contents. 

There  was  some  conflict  in  the  testimony  as  to  the  indebted- 
ness of  Curme,  Dunn  &  Co.,  and  as  to  the  value  of  their  prop- 
erty, and  their  ability  to  pay  their  debts.  % 

Arthur  Curme  testified  that  after  the  date  of  the  first  order 
for  the  hides,  and  before  the  hides  were  sent,  an  agent  of  the 
appellees  called  at  his  office,  who,  on  being  informed  by  Curme 
that  he  expected  thirty  days'  time  to  pay  for  the  hides,  re- 
plied, "  That  will  be  all  right."  But  that  agent  denied  that 
any  such  conversation  had  been  held  at  that  interview. 

The  appellant  Bickle  testified :  ''At  the  time  of  the  taking 
of  the  mortgage  I  did  not  know  that  Curme,  Dunn  &  Co.  had 
bought  any  goods  with  intent  of  not  paying  for  them ;  at  the 
time  we  took  the  mortgage  I  had  no  knowledge  that  they  had 
any  fraudulent  intent." 

The  appellant  Dougan  testified :  "At  the  time  the  mortgage 
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was  executed  I  did  not  know  that  Curme,  Dunn  &  Co.  had 
purchased  any  property  they  did  not  intend  to  pay  for.  I  had 
no  notice,  knowledge  or  belief  that  they  executed  the  mort- 
age to  defraud  any  one ;  I  did  not  accept  the  mortgage  with 
intent  to  defraud  or  cheat  any  of  the  creditors  of  Curme, 
Dunn  &  Co." 

The  following  are  the  rules  of  law  applicable  in  this  case : 

The  attempted  sale  of  personal  property  by  a  party  with- 
out title  transfers  no  title,  as  where  a  naked  bailee  under- 
takes to  sell  the  subject  of  the  bailment.  Wolf  v.  Esteb,  7 
Ind.  448.  Or  where  a  thief  undertakes  to  sell  the  property 
stolen.  Robirvson  v.  Skipworth,  23  Ind.  312;  Breckenridge  v. 
McAfee^  54  Ind.  141.  So  where  the  property  is  sold  on  con- 
dition that  the  title  shall  not  pass  until  payment  made.  Thomas 
V.  Winters,  12  Ind.  322  ;  Dunbar  v.  Rawles,  28  Ind.  225; 
Bradshaw  v.  TFamer,  54  Ind.  58. 

In  such  cases,  the  owner  of  the  property,  the  original  vendor, 
may  maintain  replevin  therefor  against  the  vendee,  or  even 
against  an  innocent  purchaser  from  the  vendee  for  value,  with- 
out notice.  But  where  there  is  an  absolute  sale  and  delivery 
of  personal  property  by  the  owner  to  the  vendee,  and  the  sale 
is  merely  voidable  on  account  of  fraud  in  the  vendee,  such 
vendee  may  transfer  a  good  title  by  a  sale  made  to  a  bona  fide 
purchaser  for  value.  Claflin  v.  OoUmany  77  Ind.  58.  It  is 
true  fraud  vitiates  every  transaction,  yet  fraud  of  the  vendee 
in  procuring  'a  sale  does  not  render  the  sale  absolutely  void, 
but  makes  it  voidable  only.  The  party  defrauded  may  still 
affirm  the  sale,  which  he  could  not  do  if  it  were  void.  Bell 
V.  Cafferty,  21  Ind.  411. 

A  purchase  of  goods,  with  a  design  of  not  paying  for  them, 
is  such  a  fraud  upon  the  vendor  as  will  make  the  sale  void- 
able. 1  Parsons  Con.  569,  570 ;  Evansvilky  etc.,  R.  R.  Co.  v. 
Encin,  84  Ind.  457. 

The  unqualified  delivery  and  acceptance  of  possession  com- 
plete the  side,  and  give  the  buyer  the  absolute  rights  of  prop- 
erty and  possession  in  the  thing  sold,  though  the  price  be  un- 
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paid  and  the  buyer  insolvent,  unless,  indeed,  the  whole  trans- 
action is  vitiated  by  fraud.  Blackburn  Sales,  202.  The  party 
who  claims  as  purchaser  from  a  fraudulent  vendee  must  be  a 
bona  fide  purchaser  for  value.  "A  party  who  obtains  the  goods 
from  the  fraudulent  purchaser,  without  notice  of  the  fraud, 
in  the  usual  course  of  trade, — that  is,  who  gives  value  for 
them,  makes  advances  upon  them,  incurs  responsibilities  upon 
the  credit  of  them,  or  receives  them  in  pledge  for  money  or 
property  loaned  upon  the  strength  of  them, — may  hold  the 
goods  against  the  vendor,  being  a  bona  fide  purchaser."  2 
Hilliard  Torts,  80.  Fraud  is  a  question  of  fact  for  the  jury. 
Rhodes  v.  Green,  36  Ind.  7.  It  may  be  deduced  from  facts, 
incidents  and  circumstances,  which  may  be  trivial  in  them- 
selves, but  decisive  evidence  in  the  given  case  of  a  fraudulent 
design.     2  Kent  Com.  484. 

Applying  the  foregoing  rules  to  the  evidence,  we  think  the 
verdict  was  not  contrary  to  law,  and  as  there  was  evidence 
tending  to  sustain  it,  it  can  not  be  disturbed. 

There  was  evidence  tending  to  show  that  here  was  a  sale 
for  cash  which  was  not  paid ;  there  was  evidence  tending  to 
show  that  the  goods  were  bought  with  the  design  of  not  pay- 
ing for  them,  and  that  Bickle  and  Dougan  were  not  bona  fide 
purchasers  for  value. 

The  next  question  arising  upon  the  motion  for  a  new  trial, 
and  discussed  by  the  appellants,  is,  that  "  the  court  erred  in 
reftising  to  allow  the  defendants  to  prove  by  said  William  A. 
Bickle  his  understanding  and  belief  at  the  time  of  the  execu- 
tion of  the  mortgage  by  Currae,  Dunn  &  Co.,  as  to  the  sol- 
vency and  means  of  said  Curme,  Dunn  &  Co." 

We  think  there  was  no  error  in  this.  There  was  no  charge 
of  fraud  against  Bickle  and  Dougan.  Arthur  Curme  had 
already  testified  in  behalf  of  the  appellants :  "  I  believed  the 
assets  were  ample  to  pay  for  all  indebtedness,"  The  opinion 
of  Mr,  Bickle  as  to  the  solvency  of  Curme,  Dunn  &  Co.,  at 
the  time  of  the  execution  of  the  mortgage,  was  immaterial 
and  incompetent.     If  the  sale  was  conditional  only,  then 


NOVEMBER  TERM,  1884.  253 

Curme,  Dunn  &  Co.  ei  al.  v.  Rauh  et  al, 

Curme,  Dunn  &  Co.,  whether  insolvent  or  not,  could  not 
make  a  valid  title  to  Bickle  and  Dougan.  If  the  sale  was  ab- 
solute, and  yet  voidable  for  the  fraud  alleged,  then,  if  Bickle 
and  Dougan  gave  value  for  the  goods,  without  notice  of  that 
fraud,  their  title  would  be  good,  whether  Curme,  Dunn  & 
Co.  were  insolvent  or  not. 

The  next  alleged  errors  of  law  occurring  at  the  trial  are 
that  the  court  allowed  the  plaintiffs  to  introduce  in  evidence 
a  certain  balance  sheet,  entitled,  "  Balance  sheet  Curme, 
Dunn  &  Co.,  May  2d,  1883,"  an<J  also  erred  in  permitting  it 
to  be  introduced  after  the  evidence  was  closed  and  the  argu- 
ment had  commenced.  It  is  within  the  discretion  of  the 
court  to  admit  an  item  of  evidence  after  the  argument  has 
commenced.  Beagles  v.  Sefion,  7  Ind.  496.  The  writing 
admitted  was  executed  by  Curme,  Dunn  &  Co.,  in  the  course 
of  their  business,  and  purported  to  show  their  financial  con- 
dition on  the  2d  of  May,  1883,    We  think  it  was  competent. 

The  appellants  also  urge,  as  error,  the  admission  of  the  tax 
list,  marked  "  Exhibit  A,  J.  H.  K.'^  This  was  a  tax  list,  headed 
'*  Form  No.  3."  "  Statements  of  Corporations,"  etc.  It  was 
required  to  be  made  under  section  89  of  the  act  of  March 
29th,  1881,  concerning  taxation.  It  was  signed  and  sworn 
to  by  Arthur  Curme,  the  president  of  Curme,  Dunn  &  Co., 
and  purported  to  show  the  actual  value  of  the  capital  stock 
and  personal  property  of  the  company.  We  think  this  was 
competent.     PairUer  v.  Holly  75  Ind.  208. 

The  next  errors  alleged  and  discussed  are,  that  the  court 
permitted  proof  of  the  execution  and  contents  of  the  mortgage, 
dated  August  20th,  1883.  We  think  there  was  sufficient 
proof  of  the  execution  and  loss  of  this  instniment  to  author- 
ize proof  of  its  contents. 

It  is  next  objected  that  the  court  erred  in  permitting  the 
witness,  Robbins,  to  contradict  the  witness  Curme  by  proof 
of  statements  formerly  made  by  him,  different  from  those 
made  on  the  present  trial,  and  in  reftising  to  strike  out  the 
testimony  of  the  witness  Robbins.     The  appellants'  counsel 


254  SUPREME  COURT  OF  INDIANA, 

Curme,  Dunn  &  Co.  et  cU.  v,  Bauh  el  al, 

refer  to  Mendenhall  v.  Banks,  16  Ind.  284,  as  authority 
to  show  that  when  a  witness  says  he  has  no  recollection  of 
making  a  statement,  you  can  not  prove  that  he  did,  because 
there  is  nothing  to  contradict,  but  this  old  rule  has  been 
changed  by  statute.  Acts  Spec.  Sess.  1861,  p.  33.  There 
was  no  error  in  these  matters. 

Appellants  next  complain  of  the  ruling  of  the  court  per- 
mitting Curme  to  testify  that  after  Bickle  and  Dougan  had 
taken  possession  of  the  property  under  the  mortgage,  the 
company  oflFered  to  Bickle  and  Dougan  to  turn  over  to  them 
all  of  the  property  in  payment  of  their  claim.  This  was  cer- 
tainly competent ;  it  was  an  act  of  theirs  tending  to  show 
their  estimation  of  the  value  of  the  property. 

The  next  error  alleged  and  insisted  on  is  that  the  court  re- 
fused to  permit  the  defendants  to  prove  by  Arthur  Curme 
the  purpose  for  which  Curme,  Dunn  &  Co.  ordered  and 
bought  the  hides  in  controversy.  Curme  had  already  testi- 
fied as  to  that;  he  had  stated  that  when  the  goods  were  or- 
dered the  intention  was  to  pay  for  them  and  to  continue  bus- 
iness right  along.    There  was  no  available  error  in  this  ruling. 

The  next  error  insisted  upon  is  that  the  court  erred  in  re- 
fusing to  permit  the  defendants  to  prove  by  William  Krass 
the  statement  made  to  him  by  Arthur  B.  Curme  immediately 
after  the  conversation  between  him  and  the  plaintiffs'  repre- 
sentative, and  while  said  representative  was  still  on  the  prem- 
ises, and  near  enough  to  hear  such  statement.  But  this  ruling 
was  right,  because  the  evidence  shows  that  this  statement  was 
not  made  in  the  presence  or  hearing  of  said  representative. 

The  only  other  reasons  for  a  new  trial  which  are  discussed 
in  the  appellants'  brief  are,  that  the  court  erred  in  giving  and 
refusing  instructions. 

The  first  instruction  refused  by  the  court  is  as  follows : 

"1.  If  you  believe  from  the  evidence  that  Wm.  A.  Bickle 
and  John  B.  Dougan  in  good  faith  loaned  the  money  set  out 
in  the  mortgage  set  out  in  this  case,  and  thereafter  took  said 
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mortgage  to  secure  the  payment  of  said  money,  and  if  you  be- 
lieve that  Curme,  Dunn  and  Co.,  for  the  purpose  of  paying 
said  Bickle  and  Dougan,  ur  to  enable  said  Bickle  and  Dougan 
to  make  their  said  money,  turned  over  and  delivered  to  said 
Bickle  and  Dougan  all  the  personal  property  then  in  the  vis- 
ible possession  and  control  of  said  Curme,  Dunn  &  Co.,  and 
if  said  Bickle  and  Dougan,  in  good  faith  and  without  any 
knowledge  or  information  of  any  fraud,  or  any  other  way  in 
and  by  which  said  Curme,  Dimn  &  Co.  acquired  said  prop- 
erty, took  and  accepted  said  property  to  pay  their  said  debt 
in  good  faith  as  aforesaid,  said  Bickle  and  Dougan,  under  the 
circumstances  before  detailed,  would  be  bona  fide  purchasers 
for  a  valuable  consideration." 

This  instruction  was  correctly  refused,  as  already  stated  in 
this  opinion.  Bickle  and  Dougan  could  not  be  bona  fide  pur- 
chasers of  the  goods  in  controversy  without  giving  something 
for  them,  or  incurring  some  liability  or  making  some  advances 
upon  the  strength  of  them. 

The  second  instruction  refused  is  not  mentioned  in  the  ap- 
pellants' brief;  the  objection  to  its  refusal  is,  therefore,  re- 
garded as  waived. 

The  third  instruction  refused  contains  the  following  state- 
ment :  "  The  vendor,  to  avoid  a  waiver  of  the  condition  of 
the  sale,  must  either  refuse  to  deliver  the  goods  without  a  per- 
formance of  the  condition,  or  he  must  make  the  delivery  at 
the  time  qualified  and  conditional/' 

We  think  there  was  no  error  in  refusing  this.  It  is  not 
necessary  that  the  vendor  should  declare  the  condition  in  ex- 
press terms  at  the  time  of  the  delivery ;  it  is  sufficient  if  the 
intent  of  the  parties  can  be  gathered  from  their  acts  and  all 
the  circumstances  of  the  transaction. 

Upon  a  sale  presumed  to  be  for  cash,  a  delivery,  with  the 
expectation  of  receiving  immediate  payment,  is  not  absolute, 
but  conditional  until  payment  is  made,  and  where  there  is  no 
waiver  of  the  payment  no  title  vests  in  the  purchaser.  1  Benj,. 
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Sales,  section  343.  In  the  present  case  there  were  repeated 
demands  for  immediate  payment  by  the  appellees  in  their 
letters. 

There  are,  among  the  instructions  refused  by  the  court,  two, 
each  of  which  is  numbered  4,  but  only  one  of  them  is  men- 
tioned in  the  appellants^  brief;  it  is  as  follows : 

"  4.  If  Curme,  Dunn  &  Co.  ordered  the  goods  of  the  plain- 
tiffs, and  if  the  plaintiffs,  after  receipt  of  such  an  order,  de- 
livered the  goods  to  the  railroad  company  at  Dayton,  Ohio, 
for  shipment  to  Curme,  Dunn  &  Co.,  and  at  the  time  took 
bills  of  lading  therefor,  in  wTiich  Curme,  Dunn  &  Co.  was 
named  as  consignee,  and  if  the  plaintiffs  sent  such  bills  of 
lading  to  Curme,  Dunn  &  Co.  along  with  the  bills  for  the 
goods,  then,  under  such  circumstances,  the  delivery  of  the 
goods  to  the  railroad  company  would  be  in  legal  effect  a  de- 
livery to  Curme,  Dunn  &  Co.,  and  prima  facie  the  title  to 
such  goods  then  vested  in  that  company."  In  the  place  of 
this  instruction  the  court  gave  the  following : 

"  No.  9.  If  the  plaintiffs  did  business  in  Dayton,  Ohio,  and 
Curme,  Dunn  &  Co.  did  business  in  Richmond,  Indiana,  and 
if  Curme,  Dunn  &  Co.  ordered  by  letter  said  plaintiSs  to 
ship  to  it  at  Richmond,  Indiana,  the  property  described  in 
the  complaint,  .and  if  thereupon  said  plaintiffs  did  so  ship 
said  goods,  sending  by  letter  to  said  Curme,  Dunn  &  Co.  the 
bill  of  lading  therefor,  and  if  nothing  was  said  by  either 
party  as  to  the  payment  of  the  price,  and  if  such  goods  were 
received  by  Curme,  Dunn  &  Co.,  the  burthen  of  proof  to 
show  that  such  delivery  was  not  absolute,  but  was  conditional, 
and  that  plaintifis  expected  immediate  payment,  would  be 
upon  said  plaintiflfe."  This  ninth  charge  thus  far,  it  will  be 
observed,  contained  the  whole  substance  of  the  said  fourth 
charge  requested  by  the  defendants,  and  the  court  added 
thereto  the  following :  "  But  such  proof  may  be  made  by 
circumstances,  and  the  jury  should  carefully  look  to  all  the 
circumstances  in  determining  whether  or  not  the  plainti£& 
made  an  unconditional  delivery  of  such  goods;  and  if  the 
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jury  believe  that  said  plaintiffs  did  not  unconditionally  de- 
liver said  goods,  but  expected  pay  therefor  before  the  title 
passed,  the  jury  would  be  warranted  in  finding  that  no  title 
to  said  goods  passed  to  said  Curme,  Dunn  &  Co.,  and  that 
said  Bickle  and  Dougan  could  acquire  no  title  thereto  by 
transfer  from  said  Curme,  Dunn  &  Co.,  but  that  the  title  is 
still  in  the  plaintiffs.''  We  think  there  was  no  error  in  thus 
refusing  the  defendants'  fourth  instruction,  and  giving  the 
substance  of  it  in  said  ninth  instruction,  with  the  additions 
above  set  forth. 

The  appellants  claim,  that  here  was  a  written  contract,  and 
that  there  could  be  no  conditions  unless  they  appeared  in  the 
writing,  and  that  none  could  be  discovered  "  by  carefully 
looking  into  all  the  circumstances,''  and  that  it  was  the  duty 
of  the  court  to  have  told  the  jury  that  the  sale  was  absolute, 
and  that  the  delivery  vested  the  title.  But  we  can  not  agree 
io  this.  Whether  the  negotiation  is  by  letter  or  by  parol,  if 
nothing  is  said  about  the  time  of  payment  and  no  usage  is 
shown,  the  sale  is  presumed  to  be  for  cash,  that  is,  on  condi- 
tion of  immediate  payment,  and  whether  that  condition  is 
waived  by  a  delivery  of  the  goods  is  a  question  for  the  jury 
to  be  determined  by  the  acts  of  the  parties  and  all  the  cir- 
cumstances of  the  case.  In  the  present  case  the  writings 
themselves  show  a  demand  for  immediate  payment. 

The  only  other  instruction  given  by  the  court,  to  which  any 
specific  objection  is  made  in  the  appellants'  brief,  is  the  fifth, 
which  is  as  follows : 

"5.  If  Curme,  Dunn  &  Co.  obtained  the  property  de- 
scribed in  the  complaint  from  the  plainti£&  fraudulently,  with- 
out any  intention  of  paying  for  it,  and  afterwards  transferred 
the  same  to  the  defendants  Dougan  and  Bickle,  and  if  before 
such  transfer  said  Curme,  Dunn  &  Co.  were  legally  in  debt 
to  said  Bickle  and  also  to  said  Dougan,  and  if  just  afiier  said 
Curme,  Dunn  &  Co.  obtained  said  property,  said  Curme, 
Dunn  &  Co.  executed  a  mortgage  to  said  Bickle  and  Dougan 
Vol.  100.— 17 
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upon  all  their  property  and  effects  of  whatever  kind  to  secure 
the  payment  of  such  debts,  and  if  afterwards  said  Curme, 
Dunn  &  Co.  transferred  all  of  said  property  embraced  in  such 
mortgage,  including  the  property  described  in  the  complaint, 
and  if  such  transfer  was  made  without  other  consideration 
than  to  secure  the  payment  of  such  debts,  said  Bickle  and 
Dougan  would  not  be  purchasers  of  the  property  described  in 
the  complaint  for  a  valuable  consideration  as  against  said 
plainti£&,  and  plaintifis  may  reclaim  said  property  of  them, 
although  said  Bickle  and  Dougan  may  have  been  ignorant 
that  Curme,  Dunn  &  Co.  acquired  the  same  from  the  plaintiffs 
by  fraud.*' 

We  think  this  instruction  was  right.  The  objection  made 
to  it  is  that  there  was  no  evidence  tending  to  show  that  Curme^ 
Dunn  &  Co.  bought  the  goods  with  the  design  of  not  paying 
for  them,  but  we  think  there  was  evidence  proper  to  be  con- 
sidered by  the  jury  as  tending  to  show  such  fraud. 

We  have  now  considered  all  the  reasons  for  a  new  trial 
which  are  discussed  in  the  appellants'  brief. 

The  appellants  make  in  their  brief  a  general  objection,  that 
'*the  charges  of  the  court  from  beginning  to  end  are  a  gra- 
tuitous assumption  of  fraudulent  conduct  on  the  part  of 
Curme,  Dunn  &  Co.,  devoid  of  foundation  and  mischievous 
in  effect  and  misleading  to  the  jury."  Upon  guch  a  general 
objection  it  is  sufficient  to  say  that  in  this  we  think  the  ap- 
pellants are  mistaken. 

We  find  no  error  in  the  record.  The  judgment  ought  to  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellants. 

Filed  Jan.  28, 1885. 
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DuGLE  V.  The  State. 

Cbsmjkal  Law. — Arson. — Affidavit. — Description  of  Property  Burned. — Where 
an  ajffidavit,  charging  arson,  describee  the  property  destroyed  as  "  a  cer- 
tain frame  building,  commonly  called  a  stable,"  it  sufficiently  indicates 
the  purpose  for  which  such  building  is,  or  is  intended  to  be,  used. 

Same. — Jur(yry  Competency  of.— Opinion  as  to  Guilt  or  Injiocence  of  Accused. — 
Stattiie  Ccmstrued.—lJndeT  the  second  clause  of  section  1793,  R.  S.  1881, 
when  a  person,  called  as  a  juror  in  a  criminal  trial,  has  either  formed 
or  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  defendant 
upon  reading  newspaper  statements,  communications,  comments  or  re- 
ports, or  upon  rumors  or  hearsay  merely,  he  may  nevertheless,  in  the 
discretion  of  the  court,  be  admitted  to  serve,  provided  the  court  is  sat- 
isfied that  he  is  able,  notwithstanding  such  opinion,  to  render  an  impar- 
tial verdict  in  the  cause ;  but  where  such  opinion  is  based,  upon  conver- 
sations with  witnesses  to  the  alleged  offence,  or  reading  reports  of  the 
testimony  of  such  witnesses  or  hearing  them  testify,  such  person  is  ab- 
solutely incompetent  to  serve  as  a  juror  in  such  cause,  if  objection  is 
made  at  the  proper  time. 

From  the  Ohio  Circuit  Court. 

J,  S.  Jelley,  for  appellant. 

F.  T.  Hord,  Attorney  General,  G.  E.  Dovmey,  Prosecuting 

Attorney,  and  W.  B,  Hordy  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  upon  affidavit  and 
information  against  Samuel  Dugle,  the  appellant,  for  the  crime 
of  arson.     E.  S.  1881,  section  1927. 

So  much  of  the  affidavit  as  our  attention  has  been  specially 
called  to  is  as  follows : 

"  George  Mapes  swears  that  Samuel  Dugle,  *  *  *  on  or 
about  the  29th  day  of  May,  A.  D.  1884,  did  then  and  there, 
at  and  in  said  county  of  Ohio,  and  State  of  Indiana,  unlaw- 
fully, feloniously,  wilfully,  purposely  and  maliciously  set  fire 
to,  bum  down  and  destroy,  a  certain  frame  building,  com- 
monly called  a  stable,  the  property  of,  and  belonging  then  and 
there  to,  George  Mapes,  and  then  and  there  situate,  and  of 
the  value  then  and  there  of  one  hundred  dollars,"  etc. 

It  was,  and  still  is,  claimed  that  the  affidavit  was  insuffi* 
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cient  for  its  failure  to  aver  the  purpose  for  which  the  build- 
ing burned  was  used,  or  intended  to  be  used.  Such  an  aver- 
ment, however,  in  a  charge  of  arson,  is  only  required  when 
necessary  to  indicate  the  character  of  the  building  burned,  or 
other  property  similarly  destroyed,  and  hence  in  this  case 
would  have  been  superfluous.  Webster  states  the  primary 
meaning  of  the  word  "stable"  to  be  "a  house,  shed  or  build- 
ing for  beasts  to  lodge  and  feed  in."  Therefore,  to  call  a  build- 
ing a  stable  sufficiently  indicates  the  purpose  for  which  it  is, 
or  is  intended  to  be,  used. 

A  trial  resulted  in  a  verdict  of  guilty  as  charged,  in  assess- 
ing a  fine  of  $50  against  the  appellant,  and  in  sentencing  him 
to  the  State's  prison  for  the  period  of  eight  years. 

When  one  Stopher,  who  served  as  a  juror  in  the  cause,  was 
examined  on  his  oath  touching  his  qualifications  as  a  juror,  he 
answered,  substantially :  "  I  have  both  formed  and  expressed 
my  opinion  in  the  cau^e.  I  was  present  and  heard  a  part  of 
the  trial  of  the  defendant  before  the  justice  on  the  prelimi- 
nary examination  of  this  charge.  I  heard  some  of  the  wit- 
nesses testify  at  that  trial  and  the  argument  of  counsel,  and  it 
was  from  the  sworn  statements  of  witnesses  on  that  trial  that 
I  made  up  my  opinion,  which  has  been  both  formed  and  ex- 
pressed, as  above  stated.  It  would  not,  however,  require  ad- 
ditional evidence  to  remove  the  opinion  I  have  formed  under 
the  circumstances  as  I  have  stated  them,  and  I  feel  able,  not- 
withstanding such  opinion,  to  render  an  impartial  verdict  in 
the  cause  upon  the  law  and  the  evidence." 

The  appellant  thereupon  challenged  Stopher  for  cause,  but 
the  circuit  court  held  him  to  be  a  competent  juror,  and  hence 
overruled  the  challenge. 

The  second  clause  of  section  1793,  R.  S.  1881,  declaring 
what  shall  be  good  causes  for  challenge  to  a  person  called  to 
serve  as  a  juror  in  a  criminal  trial,  reads  thus: 

"That  he  has  formed  or  expressed  an  opinion  as  to  the  guilt 
or  innocence  of  the  defendant.  But  if  a  person  called  as  a 
juror  state  that  he  has  formed  or  expressed  an  opinion  as  to 
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the  guilt  or  innocence  of  the  defendant,  the  court  or  the 
parties  shall  thereupon  proceed  to  examine  such  juror  on  oath 
as  to  the  ground  of  such  opinion ;  and  if  it  appear  to  have 
been  founded  upon  reading  newspaper  statements,  communi- 
cations, comments,  or  reports,  or  upon  rumors  or  hearsay,  and 
not  upon  conversations  with  witnesses  of  the  transaction,  or 
reading  reports  of  their  testimony,  or  hearing  them  testify ; 
and  the  juror  state  on  oath  that  he  feels  able,  notwithstanding 
such  opinion,  to  render  an  impartial  verdict  upon  the  law  and 
evidence,  the  court,  if  satisfied  that  he  is  impartial  and  will 
render  such  verdict,  may,  in  its  discretion,  admit  him  as  com- 
petent to  serve  in  such  case/' 

Under  this  provision  of  the  statute,  as  well  as  some  pre- 
ceding statutory  provisions,  we  have  held  that  the  competency 
of  a  juror,  who  had  either  formed  or  expressed  an  opinion 
upon  the  guilt  or  innocence  of  a  defendant  in  a  class  of  cases 
somewhat  analogous  to  this,  rested  very  much  in  the  discre- 
tion of  the  nisi  prius  court,  and  within  certain  limits  entirely 
in  its  discretion.  Hart  v.  State,  57  Ind.  103;  Guetig  v.  States 
66  Ind.  94  (32  Am.  R.  99) ;  ^mi,  v.  State,  90  Ind.  1 ;  Butler 
V.  StaiCy  97  Ind.  378. 

But  we  have  never  gone  to  the  extent  of  holding  that  it  is 
within  the  discretion  of  a  nisi  prius  court  to  admit  a  person^ 
over  proper  objection,  to  serve  as  a  juror  in  a  criminal  cause^ 
when  he  has  either  formed  or  expressed  such  an  opinion  from 
having  heard  witnesses  testify  in  a  preceding  trial  of  the  same 
cause,  or  from  having  read  reports  of  the  testimony  of,  or 
having  had  conversations  with,  witnesses  to  the  transaction. 

Our  construction  of  the  provision  of  the  statute  herein 
above  set  out  is,  that  when  a  person,  called  as  a  juror  in  a 
criminal  trial,  has  either  formed  or  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  defendant  upon  reading  news- 
paper statements,  communications,  comments  or  reports,  or 
upon  rumors  or  hearsay  merely,  he  may,  nevertheless,  in  the 
discretion  of  the  court,  be  admitted  to  serve  as  such  juror, 
provided  the  court  is  satisfied  that  he  is  able,  notwithstand* 
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ing  such  opinion^  to  render  an  impartial  verdict  in  the  cause. 
But  that  where  such  opinion  is  based  upon  conversations  with 
witnesses  to  the  transaction  constituting  the  alleged  offence, 
or  reading  reports  of  the  testimony  of  such  witnesses,  or  hear- 
ing them  testify,  the  person  having  so  formed  or  expressed 
his  opinion  as  to  the  guilt  or  innocence  of  the  defendant  is  ab- 
solutely incompetent  to  serve  as  a  juror  in  the  cause,  when  a 
question  is  made,  at  the  proper  time,  as  to  his  competency  in 
that  respect.  This  construction  is  supported  by  Brown  v. 
StaiCy  70  Ind.  576,  and  results  inevitably,  as  it  seems  to  us, 
from  the  very  terms  and  phraseology  of  the  statutory  provi- 
sion in  question. 

It  follows  that  the  circuit  court  erred  in  admitting  Stopher 
as  a  competent  juror  in  the  cause. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

The  clerk  will  give  the  usual  notice  for  the  return  of  the 
prisoner  to  the  custody  of  the  sheriff  of  Ohio  county. 

Filed  Feb.  10, 1885. 


No.  10,475. 

jlSo  ^  Thayer  v.  Burger  et  al. 

-— — ^ggl  Highway.— Prf{<ion.—  Tror«f«  and  /^maes.— A  petition  for  the  vacation  of 
^59         76|      a  highway  and  the  establishment  of  a  new  one,  which  states  that  "the 
same  will  affect  lands  owned  by  S.  and  T.,  as  we  believe  said  route  will  be 
of  public  utility,"  and  that  the  vacation  will  "affect  land  owned  by  T. 
only,"  sufficiently  complies  with  the  statute  requiring  the  names  of  the 
owners  to  be  stated,  and  is  sufficient. 
Same. — Appeal, — PnuUiee. — Objections  in  such  case  to  the  sufficiency  of  the 
petition  or  to  the  report  of  viewers,  if  not  made  before  the  county  com- 
missioners, are  waived. 
Verdict. — Venire  de  Novo. — fVadicc.— Defects  in  the  form  of  a  verdict 
are  available  only  upon  motion  for  a  venire  de  novo. 

From  the  Marshall  Circuit  Court. 

H.  Gorhin  and  J.  2).  McLaren^  for  appellant. 

A.  C.  Capron  and  C.  Richardson,  for  appellees. 
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CoLERiCK,  C. — The  appellees  presented  to  the  board  of 
commissioners  of  Marshall  county  a  petition  for  the  vaca- 
tion of  a  certain  highway,  and  the  establishment  of  a  new 
one  therein  described.  Viewers  were  appointed  to  view  the 
same,  and  they  reported  favorably  to  the  granting  of  the  pe- 
tition. A  remonstrance  was  then  filed  by  the  appellant  and 
others  against  the  location  of  the  proposed  highway,  on  the 
ground  of  its  alleged  inutility,  and  that  the  appellant  would  be 
damaged  if  it  was  established.  Upon  the  filing  of  this  remon- 
strance the  board  appointed  reviewers,  who  reported  that  the 
proposed  highway  would  be  of  public  utility,  and  that  the 
appellant  would  be  damaged  in  the  sum  of  $10  by  its  estab- 
lishment, and  thereupon  an  order  was  made  by  the  board 
vacating  the  existing  highway  and  establishing  the  new  one, 
and  directing  the  payment  of  the  damages,  so  assessed,  out 
of  the  county  treasury.  From  this  order  the  appellant  alone 
appealed  to  the  Marshall  Circuit  Court,  where  the  proceed- 
ing was  tried  by  a  jury,  and  resulted  in  the  rendition  of  a 
verdict  in  fitvor  of  the  vacation  and  establishment  of  the 
respective  highways  in  question,  and  assessing  damages  in 
fevor  of  the  appellant,  upon  which  verdict,  over  motions  for 
a  new  trial  and  in  arrest  of  judgment,  a  judgment  was  ren- 
dered in  accordance  therewith. 

The  only  errors  assigned,  that  have  been  discussed  by  the 
appellant  in  his  brief,  assail  the  sufficiency  of  the  petition, 
and  the  rulings  of  the  court  below  in  overruling  the  motions 
for  a  new  trial,  and  in  arrest  of  judgment. 

The  principal  objection  urged  by  the  appellant  to  the  suf- 
ficiency of  the  petition  is,  that  it  failed  to  set  forth  ''  the 
names  of  the  owners,  occupants  or  agents  of  the  lands  through 
which  the  highways  proposed  to  be  established  and  vacated  " 
would  pass.  The  petition  was  as  follows : 
'^  To  the  Chmmissioners  of  Marshall  County y  Indiana: 

"  The  undersigned  citizens,  and  residents  and  freeholders  of 
North  township,  Marshall  county,  Indiana,  six  of  whom  re- 
side in  the  immediate  neighborhood  of  the  highway  herein- 
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after  mentioned^  hereby  petition  your  honorable  body  for  the 
location  and  opening  of  a  public  highway,  as  follows : "  (de- 
scribing it.)  "  Said  road  to  be  thirty  feet  wide,  and  the  same 
will  affect  lands  owned  by  Daniel  Seltenright  and  Bazil  J. 
Thayer,  as  we  believe  said  route  will  be  of  public  utility. 
And  we  also  petition  for  the  vacation  of  all  that  part,"  etc. 
(describing  the  highway  to  be  vacated).  "  Said  change  to  affect 
land  owned  by  Bazi]  J.  Thayer  only." 

We  think  it  appeared  with  suificient  certainty  by  the  aver- 
ments in  the  petition,  that  the  only  lands  that  would  be  affected 
by  the  location  and  vacation  of  the  highways  in  question 
were  those  owned  by  the  persons  therein  named,  and  hence 
that  the  provision  of  the  statute  requiring  the  names  of  such 
owners,  occupants  or  agents  to  be  stated  in  the  petition  was 
complied  with.  If  the  petition  in  that  respect  had  been  de- 
fective, as  asserted  by  the  appellant,  the  objection  thereto  for 
that  cause  should  have  been  made  by  him  before  the  board 
of  commissioners.  See  Orossley  v.  O^Brien,  24  Ind.  326.  No- 
such  objection  was  there  made.  It  is  made  for  the  first  time 
in  this  court. 

The  only  other  objection  urged  by  the  appellant  to  the  pe- 
tition is  that  the  words  "  as  we  believe,"  which  appear  in  the 
petition,  above  set  forth,  were  used  in  connection  with,  and 
constituted  a  part  of,  the  averment  therein  as  to  the  owner- 
ship of  the  lands  that  would  be  affected  by  the  highways 
proposed  to  be  vacated  and  established,  and  that  the  use  of 
those  words  in  that  connection  so  modified  the  averment  as 
to  render  it  insufficient.  If  the  supposed  objectionable  words 
were  used  in  that  connection  as  asserted  by  the  appellant, 
which  is  an  erroneous  assumption  on  his  part,  as  they  were 
evidently  used  in  connection  with  the  wonls  immediately  fol« 
lowing  them,  still  the  petition  was  not,  for  that  reason,  ren- 
dered insufficient,  as  the  statement  of  the  petitioners  in  the 
petition,  that  they  believed  the  asserted  fact  to  be  true,  was 
equivalent  to  an  unqualified  assertion  by  them  that  it  was 
true.     See  Simpkina  v.  MalaM,  9  Ind.  543;  State  v.  Ellison, 
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14  Ind.  380 ;  Carry  v.  Baker,  31  Ind.  151 ;  Bonsdl  v.  Bonaell, 
41  Ind.  476. 

The  appellant  next  assails  the  report  of  the  viewers^  and 
insists  that  it  was  defective  and  insufficient.  The  record  foils 
to  show  that  any  objection  to  it  was  made  by  him  either  be- 
fore the  board  of  commissioners  or  in  the  court  below,  where 
the  case  was  tried  on  its  merits.  It  has  been  often  held  by 
this  court  that  objections  to  such  a  report  must  be  presented 
to  the  board,  and  if  not  there  made  they  are  waived.  Green. 
V.  Elliott,  86  Ind.  53;  Lowe  v.  Ryan,  94  Ind.  450;  Clifi  v. 
Brown,  95  Ind.  53.  On  an  appeal  from  the  board  of  com- 
missioners to  the  circuit  court,  in  a  case  like  this,  the  report 
of  the  viewers  is,  by  force  of  law,  and  without  any  motion 
to  that  effect,  vacated  and  set  aside,  whenever  the  cause  is 
there  tried  on  its  merits.     Turley  v.  Oldham,  68  Ind.  114. 

The  appellant  also  insists  that  the  verdict  was  defective, 
because  it  failed  to  describe  the  proposed  highway.  If  the 
verdict  had  been  defective  in  form,  as  asserted  by  the  appel- 
lant, the  proper  method  of  reaching  the  defect  was  by  a  mo- 
tion for  a  venire  de  novo.    See  Bosaeker  v.  Cramer,  18  Ind.  44» 

No  such  motion  was  made.  But  the  verdict  was  not  de- 
fective. It  could  have  been,  and  was,  understood  by  the  courts 
which  is  all  the  law  requires.  See  Daniels  v.  McGinnia,  97 
Ind.  549.  By  the  verdict  the  jury  found  that  it  would  be  of 
public  utility  to  have  the  proposed  highway  established  and 
opened  "  as  prayed  for  by  the  plaintifis  in  their  petition.''  In 
the  petition  the  beginning,  terminus,  course,  distance  and 
width  of  the  proposed  highway  were  fully  and  accurately 
stated,  and  by  the  judgment  of  the  court  the  highway,  as  es- 
tablished, was  described  as  set  forth  in  the  petition.  Even  if 
the  verdict  was  defective,  as  asserted  by  the  appellant,  in  the 
respect  named  by  him,  the  defect  was  cured  by  the  judgment. 
See,  as  bearing  upon  this  question,  Ruston  v.  Grimwood,  30 
Ind.  364 ;  Doggy  v.  Coats,  19  Ind.  259 ;  Sidener  v.  EsseXy 
22  Ind.  201. 

The  only  reason  urged  by  the  appellant  in  this  court  in 
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support  of  the  motion  for  a  new  trial  is,  that  the  verdict  was 
not  sustained  by  sufficient  evidence.  The  evidence,  which  is 
in  the  record,  tends  to  sustain  the  verdict,  and,  therefore,  we 
can  not  disturb  it  on  the  weight  of  the  evidence. 

This  disposes  of  all  the  questions  submitted  for  our  consid- 
eration, and  as  there  is  no  error  in  the  record  the  judgment 
ought  to  be  affirmed. 

Per  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellant. 
Filed  Jan.  28, 1885. 


No.  11,518. 
jiw  gj  Collins  et  al.  v.  Collins. 

iiaO   42B 

iud"l66l         StJPBEME  Ck>UBT,—BiU  of  Exceptumi.— Apparent  Omission  of  Evidence. — AI- 

I42_44i1  though  the  bill  of  exceptions  concludes  with  the  usual  formula,  "  this 

146   iHj  ^A8  All  the  evidence  given  in  the  case,"  jet  if,  on  the  face  of  the  bill, 

^^^  ^  there  is  an  apparent  omission  of  evidence,  the  Supreme  Court  will  not 

!^  318  consider  or  decide  any  question  which  depends,  for  its  proper  decision, 

upon  the  evidence  in  the  cause. 

From  the  Delaware  Circuit  Court. 

J.  B.  McMahan,  T.  J.  Blount  and  (7.  B.  Tempter,  for  ap- 
pellants. 

W.  Brotherton,  R.  S.  Qregory  and  A.  C.  Silverburg,  for  ap- 
pellee. 

HowK,  J. — ^This  was  a  suit  by  the  appellee,  Anna  V.  Col- 
lins, against  her  husband,  John  Collins,  under  the  provisions 
of  sections  5132  to  5138,  R.  S.  1881,  in  force  since  Septem- 
ber 19th,  1881,  to  obtain  provision  for  the  support  of  her- 
self and  her  infant  daughter  in  her  custody.  A  large  nuniber 
of  persons  were  made  defendants  to  the  suit,  upon  the  ground 
that  they  were  either  indebted  to  the  appellant  John  Collins, 
or  had  his  property  or  money  in  their  possession.  The  cause 
was  put  at  issue  and  tried  by  the  court,  and  a  finding  was 
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made  for  the  appellee,  and  over  a  motion  for  a  new  trial  judg- 
ment was  rendered  accordingly. 

The  only  questions  discussed  by  the  appellants'  counsel  in 
their  argument  of  this  cause  are  such  as  arise  under  the  al- 
leged error  of  the  court  in  overruling  their  motion  for  a  new 
trial.  Two  points  are  made  by  counsel  in  argument,  namely  : 
First.  That  the  finding  of  the  court  was  not  sustained  by  suf- 
ficient evidence ;  and.  Secondly,  That  the  amount  of  the  al- 
lowance to  appellee  was  excessive.  Appellee's  counsel  make 
the  point,  however,  that  this  court  can  neither  consider  nor 
decide  these  questions,  because,  they  say,  that  although  the 
bill  of  exceptions  contains  the  usual  statement,  "this  was  all 
the  evidence  given  in  the  cause,"  yet  the  bill  shows  upon  its 
fiice  that  in  feet  it  does  not  contain  the  evidenfee  of  all  the 
witnesses  who  testified  on  the  trial  of  the  cause.  The  fact 
seems  to  be  in  full  accordance  with  the  statement  of  appel- 
lee's counsel.  In  three  different  instances,  and  as  to  three  dif- 
ferent witnesses,  it  is  stated  in  the  bill  of  exceptions,  as  the 
same  appears  in  the  transcript,  that  the  witness  "  testified  as 
follows,"  but  the  evidence  of  these  three  witnesses,  be  it 
much  or  little,  is  not  set  out  in  the  bill  of  exceptions  or  else- 
where in  the  record  of  this  cause.  Appellee's  counsel  say  in 
their  brief  that  these  three  witnesses  "  did  testify  in  the  cause 
to  facts  material  to  the  issues ; "  that  they  "  testified  in  eoctenso, 
and  not  one  word  of  the  testimony  of  any  one  of  them  ap- 
pears in  the  record."  This  statement  is  not  controverted  by 
the  appellants'  counsel,  but  they  claim  that  it  is  dehors  the  rec- 
ord ;  and  because  the  bill  of  exceptions  contains  the  usual 
statement  "  this  was  all  the  evidence  given  in  the  cause,"  they 
further  claim  that  this  court  must  presume  that  the  bill  does 
not  contain  the  evidence  of  the  three  witnesses,  simply  be- 
cause they  gave  no  evidence. 

This  claim  of  appellants'  counsel,  however,  can  not  be  sus- 
tained. This  court  has  uniformly  held  that,  although  the  bill 
of  exceptions  concludes  with  the  statement  "  this  was  all  the 
evidence  given  in  the  cause,"  yet,  if  it  affirmatively  appear 
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that  the  bill  does  not  contain  all  the  evidence,  the  court  will 
not  consider  and  decide  any  question  which  depends  for  its 
proper  decision  upon  the  evidence.  French  v.  Statey  ex  rel.y  81 
Ind.  151 ;  Shimer  v.  Butler  University,  87  Ind.  218 ;  Fellenzer 
V.  Van  Valzahy  95  Ind.  128.  With  the  statement  in  the  bill  of 
exceptions  as  to  three  diflFerent  witnesses,  that  the  witness 
"testified  as  follows,"  we  can  not  presume  that  the  witness 
did  not  testify,  atfd  that,  for  this  reason,  his  testimony  was 
omitt(!d.  If  the  three  witnesses  did  not  testify  on  the  trial, 
the  appellants  ought  to  have  had  their  bill  of  exceptions  cor- 
rected before  they  brought  their  appeal  to  this  court.  The  only 
questions  they  discuss  here,  and  the  only  causes  for  which  they 
ask  the  reversal  of  the  judgment  below,  depend  wholly  for 
their  proper  decision  upon  the  consideration  of  all  the  evi- 
dence given  in  the  cause.  We  can  not  say  from  the  record 
that  it  contains  all  the  evidence,  and,  therefore,  we  must  de- 
cline to  consider  the  questions  discussed  by  appellants'  coun- 
sel, or  to  disturb  the  finding  and  judgment  of  the  trial  court* 

The  judgment  is  affirmed,  with  costs. 

FUed  Feb.  17, 1885. 


No.  11,743. 

|§7  ^  "^^^  School  Town  op  Rochester  v.  Shaw. 

\m   m\       Pleading. — Complaint — School  Teacher. — Employment  by  School  Toum, — Con- 

j^  ^  tract, — A  complaint  against  the  school  town  of  R.,  alleging  the  employ- 

160  440  ment  of  the  plaintiff  by  the  defendant  to  teach  school  and  a  breach  of 

the  contract,  is  sufficient  without  alleging  employment  by  the  trustees 

of  such  school  town,  or  that  the  town  was  incorporated,  or  that  there 

was  a  board  of  trustees  in  said  town. 

Same. — Aecovnt. — In  such  case,  a  paragraph  of  complaint  founded  on  an 

account  is  not  bad  on  demurrer  for  that  reason. 
New  Trial. — Misconduct  of  Attorney  in  Argument, — Listnuiion. — ^A  citizen 
of  M.  county  was  engaged  to  teach  school  in  F.  county,  and  subse- 
quently brought  suit  to  recover  for  senrices.  On  application  of  the 
plaintiff,  the  venue  of  the  cause  was  changed  from  F.  county  to  M. 
county,  where,  upon  the  trial  of  the  cause,  the  plaintiff's  attorney  in 
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the  closing  argument,  over  the  objection  of  the  defendant,  urged  the 
jury  to  "stand  by  your  own  citizen,"  and  also,  over  obje<!tion  and 
against  the  admonition  of  the  court,  told  the  jury  that  "  the  school 
trustees,  pupils  and  citizens  of  F.  county  are  trying  to  disgrace  and  op- 
press a  citizen  of  M.  county,"  and  other  language  calculated  to  preju- 
dice the  jury  against  the  defendant.    There  was  a  verdict  for  plaintiff. 

Sdd,  that  this  was  such  misconduct  as  entitled  the  defendant  to  a  new 
trial. 

Held,  also,  that  the  court  could  not,  in  its  instructions,  cure  the  error. 

From  the  Marshall  Circuit  Court. 

M.  L.  Eaaicky  G.  W,  Holman  and  J.  D.  McLaren^  for  ap- 
pellant. 

31.  A.  0.  Packardj  0.  M,  Packard,  B.  D.  Crawford  and 
E.  Myers,  for  appellee. 

Franklin,  C. — Appellee  sued  appellant  upon  a  contract 
to  teach  school  and  for  services  rendered  in  teaching  school. 
The  complaint  consisted  of  two  paragraphs,  one  pn  the  con- 
tract and  one  on  account.  A  demurrer  to  each  was  over- 
ruled. The  defendant  answered  by  a  denial  and  a  special 
defence.  There  was  a  trial  before  a  jury ;  verdict  returned 
for  the  plaintiff  for  $104.25.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  was  rendered  upon  the  verdict. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
each  paragraph  of  the  complaint,  and  the  overruling  of  the- 
motion  for  a  new  trial. 

The  complaint  substantially  alleges  that  the  plaintiff  had 
the  necessary  license  to  teach  school ;  that  she  was  employed 
by  the  defendant  to  teach  school ;  that  she  commenced  so 
teaching  under  said  employment ;  that  she  fully  discharged 
all  the  duties  and  conditions  on  her  part  in  accordance  with 
the  terms  of  said  agreement;  that  before  the  expiration  of 
the  term  of  her  said  contract,  the  defendant  discharged  her, 
without  any  cause  on  her  part. 

The  first  objection  to  this  complaint  is  that  it  does  not  show 
that  the  plaintiff  was  employed  by  the  trustees  of  the  school 
town.  The  complaint  alleges  that  she  was  employed  by  the 
defendant,  the  school  town.     As  the  corporation  can  only  act 
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by,  and  through  the  trustees  as  its  officers  and  agents^  it  is 
sufficient  to  charge  the  employment  by  the  corporation,  and 
prove  it  to  have  been  made  by  and  through  its  regularly  con- 
stituted authorities. 

It  is  also  objected  that  the  complaint  does  not  show  that  the 
town  was  incorporated,  or  that  there  was  a  board  of  trustees 
in  said  town.     There  is  nothing  in  either  of  these  objections. 

It  is  further  objected  that  as  the  second  paragraph  of  the 
complaint  is  only  on  an  account,  such  liability  can  not  be 
created  against  the  corporation,  without  a  special  contract 
with  the  trustees,  and  that  the  demurrer  ought  to  have  been 
sustained  to  that  paragraph.  There  might  have  been  a  spe- 
cial employment  by  the  trustees  without  fixing  the  terms  of 
the  contract,  though  such  would  be  very  unusual  and  unbusi- 
ness-likc,  or  valuable  services  may  have  been  rendered  and 
received  under  a  contract  without  complying  with  its  terms. 
And  in  such  cases  a  recovery  may  be  had  on  an  account.  We 
think  the  complaint  sufficient,  and  there  is  no  error  in  over^ 
ruling  the  demurrer  to  it,  or  either  paragraph  thereof. 

In  the  motion  for  a  new  trial  twenty-nine  reasons  are 
stated.  Counsel  have  at  considerable  length  presented  and 
discussed  nearly  all  of  these  reasons,  but  we  do  not  think  it 
advisable  or  profitable  in  this  case  to  follow  counsel  in  their 
discussions;  the  greater  part  of  the  reasons  stated  are  in  rela- 
tion to  the  admission  and  rejection  of  evidence,  and  the  giving 
of  instructions  to  the  jury. 

The  twenty-fourth  and  twenty-fifth  reasons  complain  of 
error  in  the  court,  and  misconduct  of  the  plaintiff's  counsel 
in  the  closing  argument  to  the  jury  by  making  certain  dec- 
larations and  representations.  According  to  the  bill  of  excep- 
tions in  the  record,  the  following  is  the  matter  complained  of: 
"  Be  it  remembered  that  after  the  evidence  in  this  cause  had 
been  closed,  that  upon  the  argument  of  said  cause  to  the  jury, 
*  *  *  counsel  for  the  plaintiff,  in  the  closing  argument  to 
the  jury,  used  the  following  language  (which  was  not  within 
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the  issues^  was  wholly  foreign  and  irrelevant,  and  which  was 
intended  to  prejudice  the  minds  of  the  jury  against  the  cause 
of  the  defendant,  and  which  language  was  wholly  unbecom- 
ing), to  wit :  *  The  discharge  of  the  plaintiff  from  the  Roch- 
ester school  had  a  political  significance  and  oppression.  The 
trustees  of  that  school  must  have  a  victim  upon  which  to 
visit  the  sins  of  the  school,  and  they  sought  out  and  made 
her  the  victim.  Arthur  M.  Ward  was  kept  in  the  school  for 
the  purpose  of  tormenting  this  woman ;  he  was  a  man  not  fit 
to  be  kept  there ;  he  was  a  mean  villain,  and  the  board  waa 
guilty  of  miserable  deception.  Gentlemen  of  the  juiy,  stand 
by  your  own  citizen.^  And  the  counsel  for  the  defendant 
called  the  counsel,  the  said  *  *  *,  to  order,  and  requested 
the  court  to  stop  him  and  compel  him  to  desist,  and  the  court 
did  warn  the  counsel  that-  those  things  were  not  within  the 
issues,  and  not  in  the  evidence;  but,  disregarding  the  court, 
the  said  counsel  continued,  and  the  court  permitted  him  to 
continue,  without  further  warning;  and  said  counsel  for 
plaintiff,  turning  to  counsel  for  defendant,  said :  '  I  warn  the 
counsel  not  to  disturb  me,  you  want  to  take  exceptions,  don't 
you?  The  school  trustees,  pupils  and  citizens  of  Fulton 
county  are  trying  to  disgrace  and  oppress  a  citizen  of  Mar- 
shall county.'  And  in  refusing  to  stop,  reprimand  and  pre- 
vent the  counsel  from  using  said  language  in  the  hearing  of 
the  jury,  the  counsel  at  the  time  excepted,  and  was  given 
time  to  file  this  bill  of  exceptions.'' 

From  the  declarations  of  plaintiff's  counsel,  as  contained 
in  the  foregoing  bill  of  exceptions,  it  appears  that  plaintiff 
was  a  citizen  of  Marshall  county.  She  had  engaged  to  teach 
school  in  Rochester,  Fulton  county,  where  she  commenced 
this  suit  for  an  alleged  violation  of  such  engagement,  and  upon 
her  application  the  venue  was  changed  to  the  county  of  Mar- 
shall, where  the  case  was  tried. 

When  it  is  alleged  as  a  fact  in  the  bill  of  exceptions  signed 
by  the  judge,  that  the  foregoing  remarks  were  made  by  plain- 
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tiff's  counsel  in  his  closing  argument  to  the  jury,  when  there 
was  no  opportunity  for  answer,  "  with  the  intention  to  preju- 
dice the  minds  of  the  jury  against  the  cause  of  the  defend- 
ant,''  we  think  that  it  is  shown  that  plaintiff's  counsel  was 
guilty  of  misconduct  in  the  trial  of  the  cause ;  and  when  he 
persisted  in  making  such  remarks  after  objection  from  oppos- 
ing counsel,  and  being  warned  by  the  court  to  desist,  he  was 
guilty  of  gross  misconduct,  and  when  the  court  permitted  him 
to  continue  such  remarks  after  being  so  warned  by  the  court 
to  desist,  it  erred  in  not  compelling  him  to  stop. 

The  attempt  of  the  court  afterwards,  in  its  instructions,  to 
remove  all  erroneous  impressions  that  may  have  been  created 
upon  the  minds  of  the  jury  by  such  declarations  by  plaintiff's 
attorney,  came  too  late ;  whatever  impressions  may  have  been 
made  by  such  declarations  already  had  a  lodgment  in  the 
minds  of  the  jury,  and  we  can  not  say  that  if  made  they  would 
be  entirely  removed  by  instructions  from  the  court.  The  dec- 
larations were  improper  and  well  calculated  to  produce  the 
^^  intended"  prejudice  against  the  defendant  and  its  cause  of 
defence. 

Rudolph  V.  Landwerlen,  92  Ind.  34,  was  a  case  in  which 
the  facts  did  not  show  any  greater  misconduct  of  the  attorney 
than  is  shown  in  this  case,  and  for  which  the  judgment  in  that 
case  was  reversed.  In  the  decision  in  that  case  it  is  said :  '^  In 
the  case  before  us,  if  the  first  departure  of  counsel  might  have 
been  rendered  harmless,  the  second  outbreak  could  not  have 
been  inadvertent,  but  was  without  any  excuse,  and  it  can  only 
be  regarded  as  a  purposed  violation  of  the  admonition  of  the 
court  and  an  attempt  to  gain  an  advantage  in  a  court  of  jus- 
tice by  a  known  wrong.  If  it  must  be  allowed  that  such  a 
going  outside  of  the  facts  for  the  purpose  of  appealing  to 
prejudice  ought  not  to  have  weight  in  the  determination  of 
any  matter,  it  deserves  the  strongest  condemnation  when  re- 
sorted to  for  the  purpose  of  influencing  the  verdict  of  a  jury; 
and  when  counsel  make  such  departures,  it  must  be  under- 
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stood  that  they  do  so  at  the  risk  of  losing  any  advantage 
thereby  gotten/' 

In  that  case,  when  the  second  outbreak  occurred,  the  court 
did  stop  the  counsel,  and  tried  to  correct  the  wrong  immedi- 
ately, without  relying  upon  subsequent  instructions  for  that 
purpose,  and  still  this  court  reversed  the  judgment  for  the 
reason  of  the  misconduct  of  the  attorney.  In  this  case  the 
court  placed  no  check  or  barrier  to  the  attorney's  continuing 
and  repeating  the  misconduct. 

The  argument  of  counsel  to  a  jury  necessarily  proceeds 
under  the  supervbion  of  the  court,  and  where  counsel  abuse 
their  necessarily  broad  privileges  in  argument,  they  should 
not  be  permitted  to  reap  any  advantage  gained  by  such  abuse^ 
When  counsel  so  far  forget  themselves,  and  the  dignity  of 
their  profession,  as  to  travel  outside  of  the  evidence  and  the 
record  in  the  case,  in  argument  to  the  jury,  and  wantonly  and 
virulently  attack  the  character  of  the  opposing  party  and  wit- 
nesses, attempt  to  browbeat  opposing  counsel,  and  disregard 
the  orders  of  the  court,  they  ought  not  to  complain  if  a  new 
trial  be  granted  on  account  of  their  misconduct,  especially 
when  this  occurs  in  the  closing  argument,  when  there  is  no 
opportunity*  to  answer.  Such  misconduct  has  a  J^endency  to 
prevent  a  fair  trial. 

The  court  erred  in  overruling  the  motion  for  a  new  trial. 
The  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  appellee's  costs,  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings. 

Filed  Feb.  12, 1885. 

Vol.  100.— 18 
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No.  11,717. 

HuMPHKiEs  V.  Davis. 

DfSCENTS. — Adoptive  Child. — Adoptive  ParerUs. — Where  a  child,  adopted  by 
a  husband  and  his  wife  jointly,  dies,  without  children  or  their  descend- 
ants, the  owner  of  land  inherited  from  the  adoptive  mother,  the  surviving 
husband  and  adoptive  father  inherits  such  land,  and  it  does  not  descend 
to  the  natural  mother. 

Same. — Staiw.— The  rights  of  descent  flow  from  the  legal  status  of  the 
parties,  and  where  the  status  is  fixed  the  law  supplies  the  rules  of 
descent. 

Sx^dii.'—Statutes.—OonstrtuUion  of,— A.  statute  introducing  a  new  right,  or  cre- 
ating a  new  status,  is  not  to  be  construed  as  a  separate  and  independent 
law,  but  is  to  be  considered  as  forming  part  of  one  uniform  system,  and, 
in  giving  it  effect,  it  is  proper  for  the  courts  to  look  to  other  statutes,  to 
the  common  law,  to  the  principles  of  natural  justice,  to  the  source  from 
which  the  new  right  was  derived,  and  to  the  object  intended  to  be  ac 
complished  by  the  Legislature. 

From  the  Montgomery  Circuit  Court. 

G.  W.  Paul  and  J.  E.  HumphrieSy  for  appellant. 

E.  C.  Snyder,  P.  S.  Kennedy  and  S.  C.  Kennedy,  for  appellee* 

Elliott,  J.-*— Isaac  Davis  and  his  wife,   Jessie    Davis, 
adopted,  as  their  child,  Emily  Davis,  the  natural  daughter  of 
Elizabeth  Davis,  now  Elizabeth  Krug.     About. a  year  after 
the  adoption  of  the  child,  Mrs.  Jessie  Davis  died,  leaving  as 
her  only  heirs  her  husband  and  her  adopted '  daughter,  and 
within  a  year  the  adopted  daughter  also  died.     The  natural 
mother  claimed  two- thirds  of  the  land  which  her  child  in- 
herited from  Mrs.  Jessie  Davis,  and  conveyed  part  of  it  to  the 
appellant.     This  claim  the  surviving  husband  resists,  and  the 
question  is,  Who  shall  have  the  land,  the  surviving  husband 
;or  the  natural  mother?    We  deem  it  one  of  the  important 
J  factors  in  this  legal  problem,  that  the  land  vested  in  the  child 
.  solely  by  virtue  of  its  legal  relationship  to  Mrs.  Davis,  and 
not  by  virtue  of  its  natural  relationship  to  any  one.    The  title 
vested  in  the  adopted  child  by  force  of  law,  and  not  because 
of  any  inheritable  right  springing  from  a  natural  kinship. 
In  the  case  of  Davis  v.  Krug,  95  Ind.  1,  this  element  was 
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considered  one  of  importance,  and  it  was  held  that  property* 
derived  by  the  child  from  one  of  the  persons  by  whom  it  had, 
been  adopted  went  to  its  other  parent  by  adoption,  rather  than* 
to  its  natural^  mother.     We  limit  our  decision  in  this  instance,' 
as  it  was  limited  in  the  former  case,  to  the  property  derived  * 
from  one  of  the  adopting  parents  by  inheritance,  and  confine^ 
it  to  the  question  of  the  rights  of  the  natural  mother  as 
against  the  surviving  parent  of  the  deceased  child,  who  be- 
came such  by  law,  and  not  by  nature  ;  but,  in  thus  limiting^ 
our  decision^  we  do  not  mean  to  intimate  that  if  the  property  I 
came  to  the  adopted  child  otherwise  than  by  inheritance  from  ' 
kinsmen  pf  its  own  blood,  the  adoptive  parents  would  not  in-  ' 
herit  to  the  exclusion  of  the  natural  mother.     The  case  to 
which  we  have  referred  is  decisive  of  this  controversy,  but 
as  it  has  been  vigorously  assailed,  we  have,  at  the  earnest  so- 
licitation of  counsel,  again  examined  the  question. 

The  equity  of  the  case  is  with  the  surviving  husband  and 
against  the  natural  mother  who  gave  up  her  child,  sunder- 
ing all  maternal  ties,  and  suffering  a  stranger  to  take  a  mother^s 
place.  The  husband,  who  enabled  his  wife  to  acquire  or  pre- 
serve her  property,  has  infinitely  stronger  claims  than  the 
natural  mother,  who  cast  aside  her  child.  Rules  of  law  are 
intended  to  secure  justice,  and  justice  requires  that  the  hus- 
band who  has  maintained  the  wife  should  be  preferred  to  the 
mother  of  a  child  which  was  the  child  of  his  wife  only  by 
adoption.  Equity  is  natural  justice,  and  natural  affection  and 
natural  right  make  a  strong  equity  in  the  husband's  favor. 
Suppose  that  the  claim  were  urged  by  a  surviving  wife,  instead 
of  the  husband,  in  such  a  case  as  this,  would  it  then  be  doubted 
that  the  wife,  whose  joint  labor  and  care  had  aided  in  accu- 
mulating the  property,  should  be  preferred  to  the  natural 
mother  who  was  a  stranger,  both  in  blood  and  in  law,  to  the 
person  who  was  the  source  of  title?  Must  the  wife  be  put  off 
with  a  paltry  share  to  make  room  for  a  stranger  who  has  no 
claim  upon  the  bounty  of  the  husband,  nor,  of  right,  any 
place  in  the  husband's  affections  ?    The  principle  which  rules 
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in  the  one  case  must  govern  in  the  other.  We  have  shown 
the  equity  of  the  case  for  the  reason  that  equity  has  a  j)otent 
influence  in  the  construction  of  statutes.  Courts  always  en- 
deavor to  so  construe  a  statute  as  to  make  it  an  instrument 
of  justice.  As  Hobart,  C.  J.,  long  ago  said,  "equity  must 
necessarily  take  place  in  the  exposition  of  statutes.'*  Courts 
can  neither  wrest  words  from  their  plain  meaning,  nor  violate 
the  spirit  of  a  statute  upon  their  own  notions  of  natural  jus- 
tice ;  but,  where  the  statute  is  general  in  its  t^rms,  and  not 
clear  and  definite  in  its  letter  and  scope,  courts  may  give  it 
such  a  construction  as  will  make  its  operation  just  and  bene- 
ficial. To  aver  the  contrary  would  be  to  assume  that  the  Leg- 
islature did  not  intend  to  make  a  just  law.  There  is  nothing 
in  the  statute  before  us  requiring  us  to  declare  that  the  rights 
of  a  surviving  husband  shall  yield  to  the  rights  of  the  natural 
mother  of  a  child  which  he  had  joined  with  his  wife  in  adopt- 
ing. When  the  statute  is  read  by  the  light  of  the  civil  law 
from  which  its  principles  are  borrowed,  and  is  considered  in 
connection  with  the  general  principles  of  the  law  of  descent 
and  the  statutes  upon  that  subject,  it  becomes  clear  that  its 
construction  must  be  that  which  natural  justice  requires. 

The  common  law  made  no  provision  for  the  adoption  of 
children,  and  we  can  get  no  light  from  that  source.  Krug  v. 
Davi8,  87  Ind.  590;  Ross  v.  Ros8,  129  Mass.  243;  S.  C,  37 
Am.  R.  321.  The  Roman  law  made  provision  for  adopting 
children,  and  the  provisions  of  that  law,  as  revised  and 
changed  by  Justinian,  formed  a  complete  system.  Sandars' 
Justinian,  103,  105,  109.  The  adopted  child  was,  as  that 
law  declared,  "  assimilated,  in  many  points,  to  a  son  born  in 
lawful  matrimony."  That  law  preserved  to  the  child  all  the 
family  rights  resulting  from  his  birth,  and  secured  to  him  all 
the  family  rights  produced  by  the  adoption.  Sandars'  Justin- 
ian, 105.  The  Supreme  Court  of  Louisiana,  in  discussing  this 
subject,  says :  "And  the  effect  was  such,  that  the  person  adopted 
stood  not  only  himself  in  relation  of  child  to  him  adopting, 
but  his  children  became  the  grandchildren  of  such  person.'' 
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At  another  place  the  court  said :  "  Now,  when  in  an  enabling 
or  permissive  statute,  the  Legislature  has  used  a  word  so 
familiar  in  its  ordinary  acceptation,  and  so  well  known  in  the 
sources  of  our  law,  does  it  become  the  judiciary  to  say  that  it 
has  not  such  meaning,  because  the  law-giver  has  not  himself  ex- 
pressly defined  the  sense  in  which  he  intended  the  word  should 
be  taken  ?  "  It  is  also  said :  "  The  law-giver  ought  not  to  be  sup- 
posed ignorant  of  this  state  of  things,  or  to  use  a  term  in  a 
more  restricted  sense  than  it  was  formerly  known  to  our  laws." 
Vidal  V.  Commagere,  13  La.  Ann.  516.  It  is  true  that  the 
remarks  of  the  court  apply  with  rather  more  force  to  a  State 
which  has  adopted  the  civil  law  than  to  one  where  the  com- 
mon law  prevails,  but  they,  nevertheless,  declare  a  general 
principle  which  has  a  place  in  all  enlightened  systems  of  juris- 
prudence, for  it  is  established  law  that  where  a  rule  is  boi> 
rowed  from  another  body  of  laws,  courts  will  look  to  the 
source  from  which  it  emanated  to  ascertain  its  effect  and  force. 
Citi/  of  Valparaiso  v.  Gardner^  97  Ind.  1,  If,  as  the  civil  law 
so  fully  provided,  a  child  of  the  adoptive  son  stood  in  the  re- 
lation of  grandchild  to  the  adoptive  father,  then  the  son  himself 
must  stand  as  the  child  of  that  father.  The  statute  of  Massa- 
chusetts makes  some  exceptions  as  to  the  child's  status,  and  it 
was  held  that  the  adoptive  %hild  as  to  property  of  the  adoptive 
father  stood  as  a  natural  child,  save  in  so  iar  as  the  exceptions 
declared  otherwise,  the  court  saying :  "  The  adopted  child,  in 
this  case,  therefore,  in  construing  her  father's  settlement,  must 
be  regarded  in  the  light  of  a  child  born  in  lawful  wedlock, 
unless  the  property  disposed  of  by  the  settlement  falls  within 
one  of  the  exceptions."     Sewall  v.  Roberts,  115  Mass.  262. 

In  Ross  V.  RosSy  supra^  it  was  said,  in  reviewing  the  cases 
of  Schafer  v.  Eneuy  54  Pa.  St.  304,  and  Commonwealth  v.  Nan- 
crede,  32  Pa.  St.  389 :  "  But  the  opinion  in  each  of  those 
cases  clearly  recognizes,  what  indeed  is  expressly  enacted  in 
the  statute,  that,  as  between  the  adopted  child  and  the  adopt- 
ing &ther,  the  child  has  all  the  rights  and  duties  of  a  child, 
and  the  capacity  to  inherit  as  such."     Elsewhere  in  the  opin- 
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ion  from  which  we  have  quoted,  it  is  said :  "  It  is  the  rights, 
duties  and  capacities,  arising  from  the  event  which  creates  a 
particular  status,  that  constitute  the  status  itself  and  aiford 
the  best  definition  of  it/'  It  is  true  that  the  law  can  not  do 
the  work  of  nature  and  create  one  a  child  who  by  nature  is  a 
stranger,  but  it  may  fix  the  legal  status  of  the  child.  While, 
therefore,  the  Pennsylvania  court  is  right  in  saying  that  the 
law  can  not  make  the  child  a  natural  one,  the  conclusion  that 
the  status  of  the  adoptive  child  to  the  adoptive  father  may 
not  be  fixed  by  law  does  not  follow  by  any  means.  The  law 
may  declare  the  status,  and  from  the  status  courts  must  de- 
tern^ine  the  correlative  rights  of  parent  and  child  thus  cre- 
ated. One  of  the  acutest  of  legal  minds  and  clearest  of 
writers  says :  "  There  are  certain  rights  and  duties,  with  cer- 
tain capacities  and  incapacities  to  take  rights  and  incur  duties, 
by  which  persons,  as  subjects  of  law,  are  variously  determined 
to  certain  classes.  The  rights,  duties,  capacities,  or  incapaci- 
ties, which  determine  a  given  person  to  any  of  these  classes, 
constitute  a  condition  or  status  which  the  person  occupies,  or 
with  which  the  person  is  invested."    1  Austin  Juris.  41. 

In  Burrage  v.  Briggs,  120  Mass.  103,  this  doctrine  was 
carried  very  far,  for  it  was  there  held  that  the  status  of  the 
adoptive  child  was  such  that  it  would  take  as  a  child  under  a 
residuary  clause  of  the  adoptive  father's  will,  where  the  spe- 
cific legacy  had  lapsed.  It  was  decided  in  Lunay  v.  Vantyney 
40  Vt.  503,  that  as  to  the  right  to  recover  for  services  there 
was  no  difference  between  an  adoptive  and  a  natural  child. 

In  the  case  of  Barnes  v.  Allen^  25  Ind.  222,  it  was  held  that 
the  adoptive  child  was  the  heir  of  the  adoptive  father  in  the 
degree  of  a  child,  and  was  entitled  to  inherit  from  him  all  the 
estate  of  which  he  could  deprive  his  wife.  This  is  impliedly 
an  assertion  that  as  to  the  adoptive  parent  the  status  of  the 
adoptive  child  is,  for  the  purpose  of  inheriting  from  the  father, 
that  of  a  natural  child.  The  court,  in  Isenhour  v.  Isenhour, 
52  Ind.  328,  said :  "  The  law  can  endow  an  adopted  child 
with  all  the  rights  in  property  of  a  natural  child,  but  it  has 
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not  the  power  to  make  him  the  natural  child  of  any  woman 
but  his  natural  mother/'  It  was  also  said^  in  speaking  of  the 
adoption  by  the  husband^  instead  of  by  both  the  husband  and 
wife,  that  "  If  he  had  been  adopted  by  both,  perhaps  he  might 
have  been  held  as  a  child  ^  by  a  previous  wife,'  within  the  pro- 
viso in  section  24  of  the  act  regulating  descents/'  The  cases 
of  Krug  v.  Davis,  supra,  and  Davis  v.  Krug,  supra,  very  ex- 
plicitly affirm  that  as  to  the  adoptive  parents  and  their  prop- 
erty, the  status  of  the  person  adopted  is  that  of  a  natural 
child. 

In  a  recent  text-book  it  is  said :  "And  the  rights  of  the  par- 
ent by  adoption  are  treated  substantially  as  those  of  a  natural 
parent."  Schouler  Dom.  Rel.,  section  232.  This  author  thus 
interprets  our  case  of  Bamhizel  v.  Ferrell,  47  Ind.  335 :  "An 
adopted  child  usually  inherits  from  the  adopting  parent,  and 
vice  versa  \  but  otherwise  as  to  collateral  kindred."  Schouler 
Dom.  Rel.,  section  232,  n. 

In  the  case  referred  to,  the  court  correctly  laid  down  the 
law  as  to  the  status  of  the  child,  but,  misled  by  confusing  a 
natural  relation  with  a  legal  status,  was  carried  to  an  errone- 
ous conclusion.  The  failure  to  give  just  importance  to  the 
difference  between  a  legal  status  and  a  natural  relation  is  the 
error  that  invalidates  the  reasoning  in  that  case,  for  the  court 
there  affirmed  the  existence  of  the  status,  but  stripped  it  of 
the  incidents  inseparably  annexed  to  it,  and  this  was  a  plain 
violation  of  the  logical  principle  that  where  properties  nec- 
essarily inhere  in  the  thing,  they  can  not  be  separated  from 
it.  Having  affirmed  the  existence  of  the  legal  status,  the  prop- 
erties inseparably  connected  with  it  should  also  have  been  af- 
firmed as  governing  facts  in  the  case.  That  we  are  right  in 
our  view  is  evidenced  by  the  summing  up  of  the  result  of  the 
reasoning  in  that  case.  "  In  such  case,"  said  the  court,  in 
speaking  of  the  adoption  by  the  father  only,  "the  child  might 
inherit  from  the  adopted  father,  but  not  from  his  wife.  He 
would  have  an  adopted  father,  but  not  an  adopted  mother. 
He  would  have  no  right  as  her  child."    This,  surely,  is  a  full 
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recognition  of  the  status  of  the  adopted  child,  and,  if  it  be, 
then  the  correlative  relation  of  father  must  also  exist.  What 
was  decided  in  Hole  v.  Bobbins,  63  Wis.  514,  is  shown  in  the 
concluding  statement  of  the  opinion,  which  reads  thus :  "  In 
the  case  at  bar,  the  property  which  is  claimed  by  the  adopted 
parents  came  to  the  child  from  the  natural  parents^  and  jus- 
tice would  seem  to  demand  that  it  should  descend  to  them  or 
their  kindred  upon  his  death ;  and  there  being  nothing  in  the 
statutes  concerning  the  adoption  of  children  which  clearly 
indicates  an  intention  on  the  part  of  the  Legislature  to  change 
the  order  of  descent  from  the  adopted  child,  we  must,  upon  au- 
thority and  principle,  hold  that  the  property  descends  accord- 
ing to  the  general  law  regulating  the  descent  of  real  estate." 
It  will  be  readily  perceived  that  the  decision  from  which  we 
have  quoted  can  not  be  authority  to  prove  that  the  natural 
heirs  shall  take,  to  the  exclusion  of  a  surviving  adoptive  par- 
ent, property  which  the  child  acquired  solely  by  virtue  of  his 
legal  status,  or  that  the  status  of  the  adoptive  child  is  not,  as 
to  all  legal  incidents,  the  same  as  that  of  a  natural  child. 

The  point  of  the  decision  in  Wagri^  v.  Varner,  50  Iowa, 
532,  is,  that  where  a  father  adopted  two  children  of  his 
daughter,  and  afterwards  died,  leaving  no  will,  the  children 
so  adopted  inherited  from  him  as  his  own  children,  and  in- 
herited, also,  the  share  of  their  deceased  mother.  The  court  said : 
"  By  the  act  of  adoption  these  children  became  in  a  legal  sense 
the  children  of  John  Bumer."  This  is  an  explicit  declaration 
of  the  legal  status  created  "  by  the  event "  of  adoption. 

In  Keegan  v.  Oeraghty,  101  111.  26,  the  court  held  that  the 
adoptive  child  could  only  inherit  from  the  adoptive  parents, 
and  could  not  inherit  from  the  lineal  or  collateral  heirs  of  the 
parents,  and  this  ruling,  it  is  clear,  does  not  coptrovcrt  the 
proposition  that  the  status  is  the  correlative  one  of  parent  and 
child.  Tlie  case  of  Reinders  v.  Koppelmanriy  68  Mo.  482,  de- 
cides that  the  status  of  parent  and  child  exists,  but  that  the 
right  of  inheritance  is,  by  force  of  the  statute,  vested  only  in 
the  child,  thus  narrowing  the  whole  question  to  the  one  statute. 
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The  authorities  we  have  discussed  unite  in  affirming  tliat 
the  status  of  an  adoptive  child  for  all  legal  purposes^  and  as 
to  the  property  inherited  from  an  adoptive  parent^  is  that  of 
a  natural  child.  This  supplies  a  premise  which  guarantees  j 
the  conclusion,  that  the  adoptive  father  must  inherit  from  it! 
property  which  came  to  it  from  his  wife  and  the  child's* 
adoptive  mother.  It  is,  indeed,  the  only  logical  conclusion 
deduoible  from  the  premise  granted.  If  there  is  a  child,  : 
there  must  be  a  parent.  The  status  of  child  necessarily  im- 
ports that  of  parent.  From  this  conclusion  there  is  no  escape 
unless  logic  is  defied  or  disregarded.  Parent  and  child  are 
oorrelative  terms,  the  one  relation  implies  the  other.  It  is 
logically  impossible  to  conceive  the  relation  of  child  without 
in  the  same  conception  implying  that  of  parent.  To  affirm 
that  there  is  a  child  is  to  affirm,  upon  axiomatic  principles, 
that  there  is  a  parent,  for  one  correlate  implies  the  existence 
of  that  of  which  it  is  the  correlative.  The  logicians  thus 
state  this  logical  principle :  "  Where  the  terms  are  correla- 
tive in  the  same  subject,  if  one  is  predicated  of  the  subject 
the  other  must  be  also."  If,  then,  we  predicate  of  the  sub- 
ject, property  inherited  from  an  adoptive  mother,  the  status 
child,  we  must  predicate  of  the  same  subject  the  correlative 
status,  fiither. 

It  is,  as  we  have  seen,  the  legal  status  of  the  person  re- 
specting the  subject  that  determines  his  legal  rights.  To 
again  quote  from  Austin :  "  The  law  of  persons  is  the  law  of 
status  or  conditions.  *  *  *  The  rights  and  duties,  capacities 
and  incapacities  which  constitute  a  status  or  condition,  are  com- 
monly considerable  in  number  and  various  in  kind.  *  *  * 
Such  are  the  rights  and  duties,  capacities  and  incapacities  of 
husband  and  wife,  parent  and  child,  guardian  and  ward."  2 
Austin  Juris.  709, 711.  As  the  status  of  the  surviving  husband 
and  adoptive  father  is  that  of  father,  his  interest  in  the  land 
which  the  deceased  child  held  in  virtue  of  the  rights  vested 
in  it  by  adoption  is  that  of  a  father,  since  it  is  of  that 
property,  as  the  subject,  that  the  status  of  parent  and  child 
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is  predicated.  This  is  a  just  as  well  as  a  logical  result.  It 
is  not  to  be  presumed  that  the  Legislature  meant  to  violate 
logical  rules  by  creating  the  legal  relation  of  child  without 
the  corresponding  one  of  parent,  nor  that  they  meant  to 
thrust  out  the  surviving  husband  and  fitther  for  the  benefit 
of  a  person  that  was  a  stranger  to  the  ancestor  who  was  the 
source  of  title. 

Not  only  is  the  conclusion  which  we  have  stated  that  to 
which  the  cold  rules  of  logic  and  the  benign  ones  of  natural 
equity  lead,  but  it  is  also  the  conclusion  to  which  the  general 
principles  both  of  the  American  law  and  the  Roman  law 
lead.  It  is  a  principle  of  both  systems  of  jurisprudence,  that 
in  case  of  failure  of  descendants  capable  of  taking,  the  in- 
heritance shall  go  back  to  the  kinsmen  of  the  blood  from 
which  it  came.  Our  statute  fully  recognizes  this  general 
principle,  for  it  provides  that  when  the  inheritance  comes 
fix)m  the  paternal  line,  it  shall  go  back  to  the  kinsmen  of 
that  blood,  but  when  the  inheritance  comes  from  the  ma- 
ternal line,  it  shall  go  back  to  the  kinsmen  of  the  mother's 
side.  R.  8.  1881,  section  2471.  In  analogy  to  this  general 
principle,  it  should  be  held  that  one  connected  by  so  close  a 
relationship  as  that  of  husband  should  be  preferred  to  a  person 
who  bore  no  relationship  whatever  to  the  ancestor.  It  must 
be  presumed  that  the  Legislature  meant  the  statute  for  adop- 
tion of  children  to  confer  rights  consistent  with  the  general 
policy  of  the  law,  and  not  to  produce  discord  by  breaking 
the  unity  of  the  general  system.  To  produce  uniformity 
and  harmony,  it  must  be  held,  as  we  now  hold,  that  the  death 
of  the  adoptive  child  casts  the  inheritance  which  came  to 
him  through  the  joint  adoption,  back  to  his  adoptive  father, 
and  not  upon  the  natural  mother  who  was  an  utter  stranger 
to  the  person  from  whom  the  title  flowed.  It  may  be  that 
this  would  require  that  what  the  adoptive  child  inherits  from 
its  natural  kinsmen  shall  go  back  to  them,  but,  if  so,  it  is  a  good 
result,  for  this  is  no  more  than  just.  This  was  the  civil  law,  and 
the  principle  is  declared  and  enforced  in  two  of  the  cases  cited. 
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The  rule  which  we  adopt  does  not  cut  off  the  adoptivei 
child  from  inheriting  from  its  natural  relatives.  It  may  in-] 
herit  from  them  and  from  its  adoptive  parents.  This  was] 
the  rule  of  the  civil  law.  Sandars'  Justinian^  .105.  The 
principle  is  declared  in  Wagner  v.  Vamer,  supra,  where  it  was 
said :  "  Because  of  the  adoption  the  child  acquires  certain 
additional  rights,  but  there  is  nothing  in  the  act  of  adoption 
which  in  and  of  itself  takes  away  other  existing  rights,  or 
such  as  may  subsequently  accrue.''  The  reason  which  sup- 
ports this  rule  does  not  apply  to  the  mother.  She,  in  legal 
effect,  severs  all  legal  rights  to  the  property  which  the  child 
may  acquire  by  virtue  of  its  status  to  the  adoptive  parents, 
for,  as  to  that  property,  she  permits  the  correlative  relation 
of  parent  and  child  to  exist  between  the  child  and  the  adop- 
tive parents.  It  does  her  no  injustice  to  leave  her  with  her 
right  to  such  property  as  her  child  may  acquire  otherwise 
than  through  the  adoptive  parents,  but  it  would  do  great  in- 
justice to  permit  her  to  secure  the  property  acquired  by  her 
child  in  virtue  of  both  its  natural  and  adoptive  rights. 

If  it  be  the  law  that  an  adoptive  parent  can  not  inherit  from 
the  child  of  his  adoption  in  such  a  case  as  this,  then  most 
harsh  and  unjust  consequences  will  result  from  the  law.  We 
suggest  one  instance  where  this  would  be  the  result:  A  child i 
is  adopted  by  a  husband  and  wife,  the  wife  dies  the  owner' 
of  $100,000  of  real  estate,  then  the  child  dies,  without  a 
natural  kinsmen,  near  or  remote,  and  the  result  (if  the  lawl 
be  that  the  adoptive  father  can  not  inherit)  is  that  two-thirdsl 
of  the  land  escheats  to  the  State.  We  have  put  this  case  be- 
cause it  is  not  an  improbable  one,  for  many  children  who  are 
adopted  into  families  are  waifs  whose  parents  and  kinsmen 
are  unknown.  We  are  not  willing  to  declare  a  rule  that  will 
lead  to  such  results. 

The  Supreme  Court  of  Missouri  recognize  and  lament  the 
injustice  of  the  rule  which  it  adopts,  for  we  find  in  the  opinion 
this  language :  "  It  may  seem  great  injustice  that  the  prop- 
erty derived  from  one  source  should  go  in  a  channel  never 
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contemplated  by  the  donor."  In  speaking  of  the  rule  of  the 
code  Napoleon  and  of  the  civil  law,  that  the  property  which 
came  to  the  child  from  its  natural  kinsmen  shall  go  back  to 
them,  and  that  when  the  estate  came  from  the  adoptive  par- 
ents, it  should  go  back  to  these  parents,  the  court  said :  "  Such 
a  provision  commends  itself  to  our  sense  of  justice,  but  it  ia 
not  in  our  statute.  What  changes,  if  any,  were  intended  to 
be  made  in  our  statute  of  descents  in  connection  with  this  law 
of  adoption  is  a  mere  matter  of  conjecture,  and  we  have  no  au- 
thority to  depart  from  the  rules  of  descent  established  in  the 
general  statute  on  that  subject."  We  concur  with  that  learned 
court  in  its  denunciation  of  the  rule  it  adopts,  but  we  can  not 
think  that  it  was  necessary  to  adopt  it.  We  are  convinced 
that  the  court,  in  Bamhizel  v.  Ferrell,  suprUy  and  in  the  case 
from  which  we  have  quoted,  took  entirely  too  narrow  a  survey 
of  the  question.  A  statute  is  not  to  be  construed  as  if  it  stood 
solitary  and  alone,  complete  and  perfect  in  itself,  and  isolated 
from  all  other  laws.  It  is  not  to  be  expected  that  a  statute 
which  takes  its  place  in  a  general  system  of  jurisprudence 
shall  be  so  perfect  as  to  require  no  support  from  the  rules  and 
statutes  of  the  system  of  which  it  becomes  a  part,  or  so  clear 
in  all  its  terms  as  to  furnish  in  itself  all  the  light  needed  for 
its  construction.  It  is  proper  to  look  to  other  statutes,  to  the 
rules  of  the  common  law,  to  the  sources  from  which  the  statute 
was  derived,  to  the  general  principles  of  equity,  to  the  object 
of  the  statute,  and  to  the  condition  of  affairs  existing  when 
the  statute  was  adopted.  Taylor  v.  Board,  etc.,  67  Ind.  383; 
State,  ex  reL,  v.  Swope,  7  Ind.  91 ;  Pr other  v.  Jeffersonville,  etc, 
R.  R.  Co,,  52  Ind.  16  ;  Allison  v.  Hubbell,  1 7  Ind.  559 ;  Aurora, 
etc.,  R,  R,  Co.  V.  City  of  Lawrenceburgh,  56  Ind.  80 ;  Hedrick 
V.  Kramer,  43  Ind.  362.  As  it  was  said  in  Aurora,  etc.,  JR.  R. 
Co.  V.  City  of  Lawrenceburgh,  mipra,  "  Construction  has  ever 
been  a  potent  agency  in  harmonizing  the  operation  of  statutes, 
with  equity  and  justice."  Statutes  are  to  be  so  construed  as 
to  make  the  law  one  uniform  system,  not  a  collection  of  di- 
verse and  disjointed  fragments.     When  this  principle  of  con- 
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struction  is  adopted,  "  an  enactment  of  to-day  has  the  benefit 
of  judicial  renderings  extending  back  through  centuries  of 
past  litigation."  Bishop  Written  Laws,  section  2426.  "A 
statute,"  says  the  author  just  referred  to,  "  must  be  construed 
equally  by  itself  and  by  the  rest  of  the  law.  The  mind  of 
the  interpreter,  if  narrow,  will  stumble."  "  The  completed 
doctrine,  resulting  from  a  bringing  together  of  its  parts,  is, 
that  all  laws,  written  and  unwritten,  of  whatever  sorts  and  at 
whatever  different  dates  established,  are  to  be  construed  to- 
gether, contracting,  expanding,  limiting,  and  extending  one 
another  into  one  system  of  jurisprudence,  as  nearly  harmo- 
nious and  rounded  as  it  can  be  made  without  violating  un- 
yielding written  or  unwritten  terms."  Bishop  Written  Laws, 
sections  113a,  86. 

Judgment  affirmed. 

Filed  Jan.  31, 18S5.    Petition  for  a  rehearing  overruled  Feb.  10, 1885. 


No.  11,833. 

The  McCormick  Harvesting  Machine  Company  v. 

Gray. 

Pbomisbobt  Notes.— Cbiwidem/wn. —  Warranty  of  Machine,  Brtack  (/.— ^o- 
tioe. — PUadvng. — Ownter- Ctoim.— In  an  action  upon  promissory  notes 
given  by  the  defendant  in  payment  for  a  harvester  and  binder,  he  an- 
swered, setting  up  a  warranty  executed  by  the  plaintiff's  agent,  whereby 
the  machine  was  *'  warranted  to  be  well  made,  of  good  material,  and 
durable  with  care,"  and  it  was  agreed  that  if,  upon  one  day's  trial,  the 
machine  would  not  work  well,  the  purchaser  should  give  immediate  no- 
tice to  the  plaintiff,  or  its  agent,  and  allow  time  to  send  a  person  to 
put  it  in  order,  and  if  it  could  not  then  be  made  to  work  well,  the  de- 
fendant should  return  it  at  once  to  the  agent,  and  all  cash  and  notes  re- 
ceived in  settlement  would  be  refunded.  It  was  alleged  that  the  defend- 
ant, in  the  first  harvest  after  he  received  the  machine,  tested  it,  and  after 
vain  attempts  to  make  it  run  and  cut,  first  with  three  horses  and  then 
with  four,  was  compelled  by  its  failure  to  work  well  to  abandon  his  ef- 
forts ;  that  its  weight  upon  the  necks  of  the  horses  was  so  great  as  to  in- 
jure them ;  that  it  was  defective  in  material  and  construction,  and  would 
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not  work  at  all ;  that  he  immediately  gave  notice  to  the  plaintiff's  agent, 
and  said  agent  attempted  to  make  said  machine  work,  and  failed ;  that 
defendant  retained  said  machine  at  the  solicitation  of  said  agent,  and  on 
his  agreement  that  plaintiff  would  so  repair  it  by  the  next  harvest  that 
it  would  work  as  warranted,  and,  relying  upon  said  agreement,  paid  one 
note,  not  in  suit ;  that  plaintiff  had  wholly  failed  and  refused  to  repair 
said  machine.  Prayer  for  judgment  for  the  amount  of  the  note  paid 
and  for  the  cancellation  of  the  notes  in  suit 

Heldy  that  the  answer  was  sufficient  as  a  counter-claim. 

Held,  also,  that  the  heavy  draught  and  the  weight  upon  the  horses  were 
breaches  of  the  warranty,  and  the  defendant  was  not  bound  to  show  what 
defect  in  the  construction  of  the  machine  caused  these  results. 

Held,  also,  that  the  facts,  that  there  was  an  original  defect  in  the  construc- 
tion of  the  machine,  and  that  the  plaintiff,  upon  notice,  attempted  to 
remedy  it  and  failed,  gav^  the  defendant  a  right  of  action  upon  the  war- 
ranty, notwithstanding  the  stipulation  for  notice  upon  one  day's  trial. 

Evidence. — Comparison  mth  Standards  not  Admitted. — It  is  improper  to  per- 
mit a  witness  to  base  a  conclusion  as  to  the  character  of  a  machine,  as 
to  draught  and  manner  of  doing  work,  by  comparison  with  other  ma- 
chines that  the  witness  has  seen,  and  which  are  not  admitted  to  be  true 
standards  of  excellence. 

Practice. — Open  and  CUm. — Where,  under  the  pleadings,  the  plaintiff  is 
entitled  to  recover  his  whole  demand  without  proof  unless  the  defend- 
ant establishes  his  answer  demanding  affirmative  relief,  the  latter  is  en- 
titled to  open  and  close  the  evidence  and  the  argument. 

Same. — Answers  to  Interrogatories.— iJudgment  Notwithstanding  General  Verdict, 
— A  judgment  upon  answers  to  interrogatories,  notwithstanding  the  gen- 
eral verdict,  will  be  rendered  only  when  they  show  a  fact  or  facts  incon- 
sistent therewith. 

Same. — Be-SuhmUting  Interrogatories. — The  trial  court  may  refuse,  without 
error,  to  re-submit  interrogatories  to  the  jury  for  additional  answers, 
when  any  fuller  responsive  answers  which  they  might  return  could  not 
control  the  general  verdict. 

From  the  Pulaski  Circuit  Court. 

^V.  L.  Agnew,  for  appellant. 

G,  Burson  and  R.  L.  Mattingly,  for  appellee. 

Black,  C. — Action  by  the  appellant  against  the  appellee 
upon  two  promissory  notes,  executed  June  30th,  1881,  by  the 
latter  to  the  former.  Answer  in  two  paragraphs.  The  over- 
ruling of  the  plaintiff's  motion  to  separate  each  of  these  par- 
agraphs into  two  paragraphs  is  assigned  as  error;  but  the 
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grounds  of  such  a  motion  with  an  exception  to  the  ruling 
thereon  not  being  shown  by  bill  of  exceptions^  this  assign- 
ment will  not  be  further  noticed. 

The  plaintiff's  demurrer  to  each  paragraph  of  the  answer, 
assigning  want  of  sufficient  facts,  was  overruled.  The  plain- 
tiff replied  by  general  denial.  The  cause  was  tried  by  jury, 
the  verdict  being  in  favor  of  the  defendant,  that  he  recover 
of  the  plaintiff  $100,  and  that  the  notes  sued  on  be  surren- 
dered up  and  cancelled. 

With  their  verdict  the  jury  returned  answers  to  interroga- 
tories. Upon  the  plaintiff's  motion  the  court  oaused  the  jury 
to  retire  again,  for  the  purpose  of  answering  some  of  these  in- 
terrogatories plainly,  fully  and  responsively.  After  deliber- 
ating, the  jury  returned  and  informed  the  court  that  they 
could  make  no  different  answers.  Thereupon  the  plaintiff 
moved  that  the  jury  be  required  to  answer  said  interrogatories 
plainly,  fully  and  responsively.  The  court  overruled  this 
motion,  and,  over  the  plaintiff's  objection,  discharged  the 
jury  without  requiring  further  answer  to  said  interrogatories. 

The  plaintiff  moved  unsuccessfully  for  judgment  upon  the 
answers  of  the  jury  to  the  interrogatories,  notwithstanding 
the  general  verdict,  and  for  judgment  upon  the  pleadings,  not- 
withstanding the  verdict.  The  plaintiff  also  moved  for  a  new 
trial,  and,  the  defendant  having  entered  a  remittitur  for  the 
sum  of  $100,  the  court  overruled  the  motion  for  a  new  trial, 
and  then  rendered  judgment  that  the  notes  in  suit  be  surren- 
dered up  and  cancelled. 

It  is  contended  by  each  party  that  the  verdict  was  based 
wholly  upon  the  first  paragraph  of  the  answer,  and  the  special 
findings  of  the  jury  seem  to  be  capable  of  such  a  construc- 
tion.    We  will,  therefore,  notice  only  the  first  paragraph. 

In  it  the  defendant  admitted  the  execution  of  the  notes, 
and  alleged,  in  effect,  that  they  and  another  note  of  like  tenor 
and  effect  were  given  in  payment  for  a  McCormick  harvester 
and  twine  binder ;  that  at  the  time  of  the  purchase  of  said 
machine,  and  of  the  execution  of  said  notes,  the  plaintiff's 
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agent  executed  to  the  defendant  a  warranty,  partly  printed  and 
partly  written,  which  was  set  out,  whereby  the  machine  ordered 
by  the  defendant  was  "  warranted  to  be  well  made,  of  good 
material,  and  durable  with  care/'  and  it  was  agreed  that,  "  if, 
upon  one  day's  trial,  the  machine  should  not  work  well,  the 
purchaser  shall  give  immediate  notice  to  said  McCormick 
Harvesting  Machine  Company,  or  their  agent,  and  allow  time 
to  send  a  person  to  put  it  in  order.  If  it  can  not  then  be 
made  to  work  well,  the  purchaser  shall  return  it  at  once  to 
the  agent  of  whom  he  received  it,  and  all  cash  and  notes  re- 
ceived in  settlement  will  be  refunded." 

It  was  alleged  that,  relying  on  said  warranty,  the  defend- 
ant ordered  and  bought  said  machine  and  executed  said  notes 
in  suit  and  said  other  note ;  that  after  receiving  said  machine, 
in  the  harvest  of  1881,  he  attempted  to  cut  his  wheat  and 
test  said  machine ;  that  after  vain  attempts  to  make  said  ma- 
chine run  and  cut,  at  first  with  three  and  then  with  four 
horses,  he  was  compelled  by  its  failure  to  work  well  to  aban- 
don all  effort  to  work  with  it;  that  it  was  defective  in  ma- 
terial and  construction,  and  would  not  work  at  all ;  that  he 
immediately  gave  notice  to  the  plaintiff's  agent,  named,  of 
the  failure  of  the  machine  to  perform  or  work  as  represented ; 
that  said  agent  came  and  attempted  to  put  the  machine  in  or- 
der and  to  make  it  work,  but,  owing  to  some  inherent  defect 
in  its  material  or  construction,  it  would  not  work,  and  said 
agent  was  compelled  to  abandon  all  attempts  to  repair  the 
machine  or  to  put  it  in  good  working  order;  that  four  horses 
were  insufficient  to  draw  the  machine  and  successfully  do  the 
work  for  which  it  was  intended;  that  the  defendant  was 
forced  to  abandon  all  attempts  to  use  said  machine,  after  re- 
peated attempts  and  trials  made  at  the  solicitation  of  the 
plaintiff's  agent ;  that  he  could  not  use  the  machine  for  the 
reason  that  the  weight  upon  the  necks  of  the  horses,  when 
running,  was  so  great  that  they  were  injured  thereby,  and 
that  the  draught  of  the  machine  was  so  great  that  four  horses 
could  not  draw  it  without  great  and  unusual  fatigue  and  in- 
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jury,  and  that  to  continue  to  use  and  work  horses  to  it  would 
have  permanently  injured  his  horses;  that  though  three 
horses  would  be  sufficient  to  draw  and  cut  with  ordinary 
harvesting  machines  with  twine  binders  attached,  said  ma- 
chine was  so  badly  constructed  that  four  horses  could  not 
successfully  draw  and  cut  with  it;  that  it  would  not  and 
could  not  be  made  to  run  and  cut  well;  that  it  did  not  run 
as  light  as  other  machines  made  for  a  similar  purpose,  that 
could  have  been  brought  into  the  defendant's  field ;  that  it 
was  not  well  made,  but  was  unskilfully  made  and  wholly 
unfit  for  the  purpose  for  which  the  defendant  purchased  it, 
and  was  wholly  unfit  for  a  harvesting  machine;  that  after 
said  vain  attempts  of  the  plaintiff's  agent  to  make  it  work  as 
warranted,  the  defendant  proposed  and  offered  to  said  agent 
to  return  it  to  him  for  said  company,  but  said  agent  requested 
the  defendant  to  let  it  remain  on  his  premises,  and  stated 
that  he  would  notify  the  plaintiff  of  the  failure  of  the  ma- 
chine to  work,  and  of  the  defendant's  offer  to  return  it;  that 
the  matter  so  rested  until  the  winter  of  1882,  when  the  plain- 
tiff's agent  came  to  the  defendant  and  agreed  with  him  that 
the  plaintiff  would  rebuild  said  machine,  put  new  wood- 
work thereto  and  so  repair  it  by  the  next  harvest  that  it 
would  perform  and  work  as  warranted;  that  by  such  prom- 
ises and  agreement,  which  were  relied  upon  by  the  defend- 
ant, he  paid  the  plaintiff  said  other  note,  amounting  at  the  time 
to  $125,  and  ordered  said  machine  to  remain  on  the  prem- 
ises; that  the  plaintiff  had  failed  and  refused,  and  still  failed 
and  refused,  to  rebuild  said  machine  or  to  in  any  way  remedy 
its  defects,  or  to  make  it  run  and  work  well  and  repair  it,  or 
to  make  new  wood-work  for  it  as  so  promised;  that  said 
machine  was  and  always  had  been  useless  and  of  no  value  as 
a  harvester  or  for  any  other  purpose ;  that  the  defendant  was 
and  always  had  been  ready  and  willing  to  deliver  said  ma- 
chine to  the  plaintiff,  who  had  failed  and  refused  to  take  it  as 
agreed  and  understood,  and  had  failed  and  refused  to  sur- 
VoL.  100.— 19 
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render  to  the  defendant  the  notes  sued  on  and  to  repay  the 
amount  so  paid  by  the  defendant.  Prayer  for  judgment 
for  $125,  and  that  the  notes  in  suit  be  cancelled,  and  for  other 
proper  relief. 

This  pleading  seems  to  be  sufficient  as  an  answer  of  counteiv 
claim.  It  showed  that  the  machine  did  not  fulfil  the  require- 
ments of  the  warranty.  In  argument,  some  stress  has  been 
placed  upon  the  fact  that  the  pleading  did  not  allege  that  ujion 
one  day's  trial  of  the  machine  the  defendant  gave  immediate 
notice.  The  machine  was  warranted  generally  to  be  well  made, 
of  good  material,  and  durable  with  proper  care.  It  was  also 
stipulated  that  if,  upon  one  day's  trial,  the  machine  should 
not  work  well,  the  purchaser  should  give  immediate  notice  and 
allow  time  to  send  a  person  to  put  it  in  order,  and  that  if  it 
could  not  then  be  made  to  work  well,  the  purchaser  should 
return  it  and  be  entitled  to  repayment.  It  was  alleged  that 
the  defendant,  in  the  first  harvest  after  he  received  the  ma- 
chine, tested  it,  and,  aft^er  vain  attempts  to  make  it  run  and 
cut,  first  with  three  horses  and  then  with  four,  was  compelled, 
by  its  failure  to  work  well,  to  abandon  his  efforts ;  that  it 
would  not  work  at  all ;  and  that  he  immediately  gave  notice 
to  the  agent ;  that  the  agent  responded  to  the  notice,  and  at- 
tempted to  make  the  machine  work  well,  but  failed  to  do  so, 
and  that  the  machine  had  been  retained  by  the  defendant  upon 
the  solicitation  of  the  agent  and  his  promise  to  make  it  fulfil 
the  warranty.  The  imperfections  specially  mentioned,  the 
heavy  draught  and  the  great  weight  upon  the  horses,  were 
breaches  of  the  warranty,  and  it  could  not  be  incumbent  upon 
the  defendant  to  show  what  defect  in  the  construction  caused 
these  results.  It  seems  that  as  soon  as  the  defendant  became 
fully  aware,  by  trials  of  the  machine,  that  these  imperfections 
existed,  he  gave  the  notice,  and  that  the  plaintiff  accepted  the 
notice  and  acted  upon  it.  Whatever  might  be  the  effect  in 
particular  cases  of  the  stipulation  for  notice  upon  one  day's 
trial,  the  facts  that  there  was  an  original  defect  in  the  con- 
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struction  of  the  machine,  and  that  the  plaintiff,  upon  notice 
thereof,  attempted  to  remedy  it,  and  failed  to  do  so,  gave  the 
defendant  a  right  of  action  upon  the  warranty. 

There  was  no  error  in  overruling  the  demurrer,  or  in  over- 
ruling the  motion  for  judgment  upon  the  pleadings. 

In  discussing  the  motion  for  judgment  in  the  plaintiff's 
&vor  upon  the  answers  to  interrogatories,  notwithstanding 
the  verdict  for  the  defendant  upon  his  counter-claim,  counsel 
for  appellant  point  out  what  they  claim  to  be  failures  of  the 
jury  to  find  particular  facts  necessary  to  the  defendant's  re- 
covery. But  such  silence  of  the  special  findings  could  not 
affect  the  general  verdict.  The  jury  answered  such  questions 
as  were  propounded  to  them.  If  these  interrogatories  and 
answers  did  not  specially  show  all  the  facts  necessary  to  sup- 
port a  verdict  for  the  defendant,  this  could  not  indicate  that 
the  jury  were  not  authorized  by  the  evidence  to  find  their  gen- 
eral verdict.  To  support  the  contention  of  counsel  concern- 
ing this  motion,  they  should  be  able  to  point  out,  not  the  want 
of  answers  to  sustain  the  verdict,  but  some  one  or  more  an- 
swers which  show  a  fact  or  facts  inconsistent  with  the  general 
verdict.     This  they  have  not  done,  or  attempted  to  do. 

In  the  motion  for  a  new  trial,  one  of  the  causes  assigned 
was  the  granting  of  permission  to  the  defendant  to  open  and 
close  the  evidence  and  the  argument  before  the  jury.  Both 
paragraphs  of  answer  sought  affirmative  relief,  and  admitted 
the  execution  of  the  notes  in  suit.  The  issues  tried  were 
formed  by  the  plaintiff's  denial  of  the  answers  of  counter- 
claim. The  only  reason  urged  why  the  plaintiff  should  have 
been  permitted  to  open  and  close  is  that  the  notes  in  suit  pro- 
vided for  the  payment  of  attorney's  fees.  But  they  each  pro- 
vided for  the  payment  of  ten  per  cent,  attorney's  fee.  No  ev- 
idence was  necessary  to  determine  the  amount  of  the  attorney's 
fee,  which  would  be  a  mere  matter  of  calculation.  Under  the 
pleadings,  the  plaintiff  was  entitled  to  recover  its  whole  de- 
mand without  any  proof,  unless  the  defendant,  by  his  evidence. 
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established  his  counter-claim.  The  defendant^  therefore,  was 
entitled  to  open  and  close.  See  Reynolds  v.  Baldicin,  93  Ind. 
67,  and  cases  there  cited. 

James  McMurray,  a  witness  testifying  for  the  defendant, 
after  giving  evidence  of  his  having  seen  the  machine  in  ques- 
tion at  work,  and  of  his  having  some  knowledge  of  machines 
and  some  experience  in  running  them,  was  asked  by  the  de- 
fendant :  "  From  your  knowledge  of  harvesting  machines, 
and  from  your  acquaintance  with  defendant's  machine,  and 
in  comparison  with  other  machines,  how  did  this  machine 
work  in  the  harvest  of  1881,  as  to  draught  and  manner  of 
doing  work?"  Over  the  plaintifiF's  objection,  the  witness 
answered :  "  It  certainly  ran  harder  than  other  machines  that  I 
had  seen  run,  that  year ;  the  manner  of  doing  the  work  when  it 
did  work,  was  very  well ;  the  other  part  it  was  not  working." 

The  plaintiff  moved  to  strike  out  this  question  and  an- 
swer, and  the  motion  was  overruled.  Here,  we  think,  was 
error.  It  was  improper  to  permit  the  witness  to  base  a  con- 
clusion concerning  the  machine  in  question  upon  particular 
facts  which  were  not  before  the  jury,  and  could  not  properly 
be  brought  before  them.  A  comparison,  in  the  mind  of  the 
witness,  of  the  machine  in  question  with  the  other  machines 
that  the  witness  had  seen,  could  not  aid  the  triors  in  an*iving 
at  a  definite  and  correct  estimate  of  the  defendant's  machine. 
The  impracticability  of  proving  the  character  of  a  machine 
by  comparison  with  standards  not  admitted  to  be  true  stand- 
ards of  excellence  must  be  apparent.  1  Greenl.  Ev.,  section 
52 ;  Baiier  v.  City  of  Indianapolis^  99  Ind.  56. 

The  interrogatories  to  which  the  plaintiff  desired  the  jury 
to  make  additional  answers  were  such  that  any  fuller  an- 
swers which  would  have  been  responsive  could  not  have  con- 
trolled and  overridden  the  general  verdict.  Indianapolis^ 
etc.,  R.  R.  Co.  V.  Stout,  53  Ind.  143. 

Without  expressing  any  opinion  as  to  the  sufficiency  of  the 
evidence,  we  think  the  judgment  should  be  reversed  for  the 
error  indicated. 
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Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed  at  the  appellee's  coste^  and  the 
cause  is  remanded  for  a  new  trial. 

FUed  Feb.  12, 1885. 


No.  11,742. 

The  Atlas  Engine  Works  v.  Randall. 

Master  and  Servant.— /n«cperiencai  ServanL — Dangerous  EmploymeTd, — 
Cauiion. — It  is  the  duty  of  a  master  not  to  expose  an  inexperienced  ser- 
vant to  a  dangerous  service  without  giving  him  warning,  or  such  instruc- 
tion as  will  enable  him  to  avoid  injury,  unless  both  the  danger  and  the 
means  of  avoiding  it  are  apparent 

Same. — AUer  Ego.  -  Fellow  ServanU, — If  the  master  subjects  the  servant  to 
the  command  of  another,  without  information  or  caution  with  respect  to 
such  obligations  as  the  master  owes,  the  other  stands  in  the  master's  place, 
notwithstanding  the  two  servants  are,  as  regards  the  common  employment, 
fellow  servants.  Alitery  if  he  defines  the  duty  and  authority  of  each  with 
respect  to  the  other,  or  gives  instructions  covering  the  subject  of  their 
employment,  so  as  to  g^ve  no  authority  to  the  one  over  the  other,  or  so 
as  to  point  out  the  danger  of  the  service  and  the  means  of  avoiding  it. 

Same. — Equal  Knowledge  of  Danger. — Negligence.^WheTe  both  the  master 
and  the  servant  have  equal  knowledge  of  the  danger  of  the  service  re- 
quired and  of  the  means  of  avoiding  it,  and  the  servant,  while  engaged 
in  the  performance  of  the  work  he  is  set  to  do,  is  injured  by  reason  of 
his  own  inattention  and  negligence,  the  master  is  not  liable. 

Contributory  Negligence. —  Jfmor.— Contributory  negligence  on  the 
part  of  a  minor  will  defeat  his  right  to  recover  for  an  injury,  as  in  the 
case  of  an  adult. 

From  the  Marion  Superior  Court, 

B.  Harrisouy  W.  H.  H.  Miller  and  J.  B.  Elam,  for  ap- 
pellant. 

H.  N.  Spaauy  for  appellee, 

Mitchell,  J. — This  action  was  brought  by  Louis  E.Ran- 
dall to  recover  damages  for  an  injury  sustained  by  him  while 
in  the  service  of  the  Atlas  Engine  Works. 

The  evidence  tended  to  show  that  the  appellee  was  within  a  i 
few  days  of  nineteen  years  old  at  the  time  he  engaged  in  theap-  ' 
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pellant's  service;  that  he  was  an  intelligent,  active  young 
man,  having  the  ordinary  experience  and  development  of  per- 
sons of  that  age ;  that  he  had  worked  some  about  a  black- 
smith shop,  at  farming  and  bridge  building,  but  had  no  par- 
ticular experience  with  machinery  such  as  that  used  in  the 
appellant^s  shops. 

He  was  employed  by  the  superintendent  of  the  appellant's 
boiler  department  as  a  helper  to  one  Smith  Walker,  whose 
business  was  to  attend  to  the  operation  of  a  certain  machine 
called  a  "  flange  punch,"  which  was  a  machine  used  for  drill- 
ing or  punching  holes  in  boiler  iron.  The  evidence  tended 
to  show  that  he  was  subject  to  the  direction  of  Walker,  so  far 
as  receiving  from  him  instructions  as  to  his  duties  in  connec- 
tion with  the  operations  of  this  machine.  This  machine  con- 
sisted of  a  heavy  iron  frame  four  or  five  feet  in  length,  and 
about  twelve  or  fourteen  inches  wide,  and  of  suitable  height, 
and  had,  as  part  of  its  gearing,  to  give  motion  to  the  punch 
which  was  adjusted  to  it,  two  cog-wheels  indenting  into  each 
other,  the  larger  of  which  was  forty-two  inches  in  diameter 
and  the  smaller  seven  inches.  These  were  operated  by  a  belt 
passing  over  a  pulley  connected  with  the  machine,  thence 
passing  over  a  pulley  on  a  line-shaft  attached  to  the  build- 
ing. When  in  motion,  the  evidence  tended  to  show  that  the 
larger  cog-wheel  made  from  forty  to  fifty  revolutions  per 
minute,  and  the  smaller  one  about  two  hundred,  and  that  the 
point  of  indentation  of  the  two  wheels  was  about  nine  inches 
from  the  top  of  the  frame,  and  from  three  to  five  inches  out 
from  the  side  of  the  body  or  frame. 

The  plaintiff  testified  that  on  the  fifth  day  afi;er  he  en- 
tered the  defendant's  service,  he  was  directed  by  Walker  to 
procure  some  "waste''  from  the  tool-room,  and,  during  the 
temporary  absence  of  Walker  from  the  machine,  wipe  off  the 
top  of  the  frame,  while  the  wheels  were  in  motion.  He  also 
testified  that  he  was  not  cautioned  by  Walker,  or  any  one 
else,  concerning  the  danger  of  getting  his  hands  or  person 
into  the  cog-wheels,  and  that  he  had  no  directions  how  to  pro- 
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vent  his  hands  from  becoming  involved  in  these  wheels  while 
wiping  off  the  top  of  the  frame.  On  the  other  hand,  Walker 
testified  that  he  was  temporarily  called  away  from  his  post  by 
the  superintendent;  that  he  gave  the  appellee  no  directions  to 
wipe  off  the  machine  at  all;  that  there  was  no  particular  ne* 
cessity  for  wiping  it  off  at  that  time;  and  that  he  had  on  sev- 
eral occasions  before  that  cautioned  him  not  to  get  his  *^  hands 
in  the  cog-wheels,^'  and  not  to  go  too  close  to  the  wheels. 

While  engaged  in  wiping  off  the  top  of  the  frame  of  this 
machine,  the  appellee's  hand  was  caught  between  the  cog- 
wheels, and  was  so  crushed  and  lacerated  that  the  loss  of  all, 
save  the  thumb  and  one  finger,  resulted. 

It  was  shown  that  after  the  injury  the  cog-wheels  were 
covered,  or  "  boxed,''  as  it  is  termed,  and  that  the  danger  in 
leaving  the  wheels  exposed  was  not  so  much  to  persons  at 
work  with  or  about  the  machine,  as  to  persons  passing  by  it. 

The  injury  appears  to  have  occurred  in  this  way :  While 
the  appellee  was  wiping  off  the  top  of  the  machine,  instead 
of  holding  the  "  waste  "  compactly  in  his  hand,  he  allowed 
shreds  or  ends  of  it  to  dangle  below  his  hand,  and  the  ends 
so  hanging  down  becoming  involved  in  the  cog-wheels,  his 
hand  was  drawn  into  the  wheels  and  injured  as  described. 

There  was  a  general  verdict  for  the  plaintiff  below,  and  with 
the  general  verdict  the  jury  returned  answers  to  special  inter- 
rogatories. 

By  these  answers  the  jury  returned  that  the  plaintiff  and  • 
Smith  Walker  were  co-employees,  and  that  he  was  a  young 
man  about  nineteen  years  old  at  the  time  of  the  injury,  of 
average  intelligence  and  capacity,  and  that  the  danger  from 
the  cog-wheels  was  apparent  to  any  person  of  ordinary  intel- 
ligence and  capacity. 

Over  motions  for  a  new  trial,  and  for  judgment  on  the  spe- 
cial findings  of  the  jury,  the  plaintiff  had  judgment. 

Counsel  for  appellant  contend  that  there  is  a  fatal  variance 
in  the  proof  as  to  some  of  the  essential  averments  in  the  com- 
plaint. 
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It  is  averred  in  the  complaint  that  the  machine  at  which 
the  plaintiff  was  injured  was  defective  in  construction,  in  that 
it  required  frequent  cleaning,  and  could  not  be  stopped  for 
that  purpose,  but  had  to  be  cleaned  while  in  motion ;  that  the 
cog-wheels,  being  exposed  and  without  covering,  were  a  source 
of  constant  danger  to  those  operating  the  machine,  and  that 
the  defendant,  with  full  knowledge  of  the  plaintiff^s  youth 
and  inexperience,  "  directed,  ordered  a^d  compelled  "  him  to 
clean  it  while  in  motion. 

It  is  insisted  that  there  was  no  evidence  whatever  showing 
that  the  defendant  ordered,  directed  or  compelled  the  plain- 
tiff to  clean  the  machine  while  it  was  in  motion.  From  the 
evidence  given,  the  jury  may  have  found  that  Eandall  was 
employed  by  the  superintendent  of  the  boiler  department, 
and  that  he  was  subject  to  Walker^s  orders.  There  is  also 
evidence  from  which  it  may  have  been  found  that  Walker 
directed  him  to  wipe  off  the  top  of  the  machine  while  it  was 
in  motion,  without  giving  him  any  caution  with  respect  to 
the  danger  of  so  doing. 

The  argument  of  counsel  is  that  Walker  and  Randall  were 
fellow  servants  engaged  in  the  same  general  employment,  and 
conceding  that  Walker  did  order  or  direct  him  as  claimed, 
without  giving  him  notice  or  proper  caution,  yet,  as  this  was 
but  the  negligence  or  fault  of  a  fellow  servant,  it  is  said  this 
can  not  be  imputed  to  the  master.  So  far  as  the  service  in 
which  they  were  engaged  pertained  to  their  common  employ- 
ment, in  operating  the  machine,  they  were  beyond  doubt  fel- 
low servants.  If  either  sustained  an  injury  from  the  negli- 
gence of  the  other,  while  so  engaged,  the  master  is  not  liable. 
It  is  claimed,  however,  that  the  appellee  was  put  under  sub- 
jection to  Walker,  and  that  he  was  directed  to  obey  his  or- 
ders, and  that  he  was  not  cautioned  of  the  danger  of  the  par- 
ticular service  required  of  him  when  he  received  the  injury* 

One  of  the  well  recognized  duties  of  a  master  is  not  to 
expose  an  inexperienced  servant,  at  whose  hands  he  requires 
a  dangerous  service,  to  such  danger  without  giving  him  warn- 
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ing.  He  must  also  give  him  such  instruction  as  will  enable 
him  to  avoid  injury,  unless  both  the  danger  and  the  means 
of  avoiding  it  while  he  is  performing  the  service  required 
are  apparent.  These  are  obligations  of  the  master,  and  he 
can  not  exempt  himself  from  liability  by  delegating  his  power 
to  comm^^nd  the  servant  to  another  upon  whom  the  obliga- 
tion to  instruct  and  caution  is  also  imposed. 

If  the  agent  or  servant  upon  whom  the  power  to  command 
is  given  exercises  the  power,  and  fails  to  discharge  the  obli- 
gation, to  the  hurt  of  the  servant  who  is  without  fault,  the 
failure  is  that  of  the  master,  and  he  must  respond. 

The' master  having  subjected  the  servant  to  the  command 
of  another  without  information  or  caution  with  respect  to 
all  such  obligations  as  the  master  owes,  the  other  stands  in  the 
master's  place,  and  this  is  so  notwithstanding  the  two  servants 
are,  as  regards  the  common  employment,  fellow  servants. 

If  the  master  has  by  general  or  special  instructions  de- 
fined the  duty  and  authority  of  each  with  respect  to  the 
other,  or  given  instructions  covering  the  subject  of  their  em- 
ployment, so  as  to  give  no  authority  to  the  one  over  the  other, 
or  so  as  to  point  out  the  danger  of  the  service  and  the  means 
of  avoiding  such  danger,  the  rule  can  have  no  application. 
Mitchell  V.  Robinson,  80  Ind.  281  (41  Am.  R.  812);  Indiana 
Car  Go.  v.  Parker,  ante,  p.  181 ;  Railroad  Co.  v.  Fort,  17  Wall. 
553;  Lalor  v.  Chicago,  etc.,  R.  R.  Co.,  52  111.  401  (4  Am.  R. 
616) ;  Brabbits  v.  Chicago,  etc.,  R.  W.  Co.,  38  Wis.  289 ;  King 
V.  Ohio,  etc.,  R.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cases,  119; 
Shanny  v.  Androscoggin  Mills,  66  Maine,  420;  Baxter  v. 
Roberts,  44  Cal.  187  (13  Am.  R.  160);  Atchison,  etc.,  R.  R. 
Co.  V.  Holt,  29  Kan.  149 ;  Cooley  Torts,  553  to  563,  and 
notes;  2  Thpmpson  Neg.  976,  978,  979,  1028  to  1033. 

As  applicable  to  the  facts  and  circumstances  developed  in 
•this  case,  two  things  were  material  to  be  proved  in  order  to 
fix  the  liability  of  the  appellant :  1.  That  the  danger  to  which 
the  appellee  was  exposed,  and  which  was  the  proximate  cause 
of  the  injury,  was  one  which  was  known,  or  might  reasonably 
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have  been  apprehended,  by  the  appellant.  2.  That  such  danger 
was  one  which,  by  the  exercise  of  the  faculties  of  the  appel- 
lee, when  directed  to  the  thing  he  was  commanded  to  do,  was 
not  open  to  his  observation  and  apprehension,  assuming  that 
he  was  giving  care  and  attention  to  the  work  required  of  him. 
Upon  both  of  these  propositions  we  think  the  proof  falls  short 
of  making  out  the  case. 

The  proximate  cause  of  the  injury  grew  out  of  the  fact  that 
the  appellee,  in  wiping  off  the  top  of  the  machine,  needlessly 
held  the  waste  in  his  hand  in  such  manner  as  to  permit  the 
ends  or  parts  of  it  to  hang  down  about  nine^inches  below,  and 
from  three  to  five  inches  out  from  the  top  line  of  the  frame, 
and  by  that  means  to  become  involved  in  the  revolving  cog- 
wheels. Conceding  that  Walker  directed  him  to  wipe  off  the 
machine  with  waste,  and  that  he  gave  him  no  caution,  about 
which  there  is  serious  dispute,  yet  he  could  not  know  or  rea- 
sonably apprehend  that  he  would  do  it  in  the  manner  described. 
The  act  of  the  appellee  in  permitting  the  substance  employed 
in  wiping  the  machine  to  hang  down  in  the  manner  stated, 
presumably  under  his  immediate  observation,  was  a  thing, 
under  the  circumstances,  so  highly  improper  and  unnecessary 
in  any  possible  contingency,  that  the  foreman  could  not  rea- 
sonably have  anticipated  that  it  might  occur.  A  reasonably 
prudent  and  cautious  foreman  might  well  believe  that  the 
work  could  be  safely  done,  if  done  in  a  manner  which  the  ap- 
pearances and  exigencies  of  the  situation  itself  would  suggest 
to  a  person  nineteen  years  old,  and  he  had  a  right  to  rely  upon 
the  fact  that  what  he  directed  to  be  done  would  be  done  with 
due  regard  to  all  the  hazards  which  were  open  to  the  percep- 
tion, and  which  must  lie  immediately  under  the  eyesight  of 
the  appellee,  if  he  was  giving  attention  to  the  very  thing 
which  he  was  directed  to  do.  Ordinary,  usual  or  probable 
consequences  resulting  from  attentive  application  to  the  service 
demanded,  the  foreman  was  bound  to  anticipate  and  caution 
against,  but  he  was  not  bound  to  anticipate  extraordinary,  un- 
usual and  improbable  occurrences  which  involved  inattention 
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on  the  part  of  the  appellee.  And  so  as  to  the  other  requisite 
to  the  appellant^s  liability,  it  seems  clear  to  us,  upon  the  ap- 
pellee's own  statement,  that  if  he  had  been  giving  attention 
to  what  he  was  doing,  the  injury  would  not  have  occurred. 

Every  hypothesis  upon  which  the  facts  can  be  considered 
fails  to  account  for  the  accident  and  resulting  injury,  except 
that  which  assumes  that  the  appellee  was  not  giving  attention 
to  his  hands  and  the  manner  in  which  the  waste  was  held. 

As  was  said  by  Cooley,  J.,  in  the  case  of  McGfinnis  v. 
Canada  Southern  Bridge  Co.,  8  Am.  &  Eng.  R.  R.  Cases,  135 : 
*'  It  was  thus  made  to  appear  by  his  own  examination  that 
he  was  not  sent  into  unknown  dangers,  and  that  he  was  not, 
exposed  to  risks  which  he,  through  immaturity  or  for  any 
other  reason,  failed  to  comprehend.'' 

Contributory  negligence  on  the  part  of  a  minor,  when  it  is 
established,  will  defeat  his  right  to  recover  for  an  injury,  pre- 
cisely as  in  the  case  of  an  adult.  Chicago,  etc.,  R.  W.  Co,  v. 
Harney,  28  Ind.  28 ;  Umba/^k  v.  Lake  Shore,  etc.,  R.  W.  Co., 
83  Ind.  191 ;  Brazil,  etc.,  Co.  v.  Cain,  98  Ind.  282.  The  case 
is  plainly  distinguishable  from  Hill  v.  Gvst,  55  Ind.  45,  and 
the  case  of  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass. 
672  (3  Am.  R.  506),  cited  therein. 

In  the  first  case,  a  boy  was  compelled  to  drive  and  manage 
a  wild,  fractious  horse,  on  a  high  embankment  between  two 
trains  of  steam  cars,  and  while  in  that  situation  he  was  in- 
jured by  the  horse  getting  beyond  his  control,  and  it  was 
held  in  that  as  in  the  case  cited  and  relied  on,  that  the  mere 
fact  that  he  could  have  seen  that  such  place  was  dangerous, 
by  exercising  his  faculty  of  sight,  was  not  sufficient  to  defeat 
his  right  to  recover.  In  that  case,  the  minor  was  compelled 
to  go  into  a  situation,  highly  dangerous,  charged  with  the 
management  of  a  horse  whose  control  was  beyond  his  strength. 
No  degree  of  attention  or  strength  at  his  command  was  of 
any  avail.  The  parallel  between  that  case  and  this  is  lost  as 
soon  as  the  two  are  stated.  And  so  in  the  Massachusetts 
case,  in  which  a  boy,  fourteen  years  old,  was  injured  by  com- 
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ing  in  contact  with  one  machine  which  was  left  unguaiv 
ded,  and  in  such  close  proximity  to  another  at  which  he  was^ 
employed,  that  in  doing  his  work  in  the  manner  in  which 
he  was  instructed  to  do  it,  his  hand  was  brought  in  contact 
with  the  unguarded  machine  and  injured.  In  that  case  the 
attention  of  the  boy  was  necessarily  directed  to  the  machine 
at  which  he  was  engaged,  and  not  to  the  unguarded  ma- 
chine which  inflicted  the  injury.  While  here  the  very  duty 
which  the  appellee  was  required  to  perform  was  such  that 
every  moment  his  attention  was  given  to  it  the  danger  of  the- 
situation  was  apparent,  and  the  means  of  evading  it  simply 
his  own  volition.  If  the  attention  of  the  appellee  had  been,, 
as  in  the  Massachusetts  case,  withdrawn  from  the  source  of 
danger  by  the  requirements  of  his  employment,  the  case 
would  involve  considerations  which  are  conspicuously  absent. 
For  a  case  in  all  respects  parallel,  see  Shanny  v.  Androscoggin. 
Mills,  66  Maine,  420. 

Where  an  inexperienced  servant  is  required  to  perform  a 
hazardous  service,  in  the  performance  of  which  extraordinary 
caution  or  peculiar  skill  is  required,  in  order  to  enable  him 
to  avoid  dangers  which  may  be  apparent,  it  may  be  a  ques- 
tion for  a  jury  to  determine  whether,  under  all  the  circum-^ 
stances,  the  master  gave  sufficient  caution  of  the  danger  or 
adequate  information  of  the  means  necessary  to  avoid  it,  or 
whether  the  servant  was  guilty  of  contributory  negligence  in 
not  avoiding  it.  But  the  evidence  in  this  record  fails  ta 
make  a  case  of  that  character.  So  far  as  appears  from  the 
evidence  in  this  case,  no  extraordinary  caution  or  peculiar 
skill  was  necessary  to  avoid  the  injury  sustained.  Nothing 
was  necessary  except  that  the  appellee  should  give  attention 
to  his  hands,  over  which  he  had  complete  control. 

The  conclusion  at  which  we  have  arrived  is,  that  upon  the 
facts  as  presented  by  the  evidence  in  the  record,  this  must  be 
held  to  be  a  case  in  which  both  parties  had  equal  knowledge 
of  the  danger  of  the  service  required,  and  of  the  means  of 
avoiding  it.     Both  had  equal  know^ledge  of  the  consequences. 
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Tvhich  would  result  if  the  appellee  allowed  his  hands  to  be- 
come involved  in  the  cog-wheels,  and  both  knew  that  the 
only  means  necessary  to  avoid  that  result  were  nothing  more 
than  that  the  appellee  should  give  attention  to  the  work 
which  he  was  set  to  do.  The  appellant  had  a  right  to  expect 
such  attention. 

It  is  suggested  that  upon  the  special  findings  of  the  jury 
judgment  should  have  been  rendered  for  the  appellant  not- 
withstanding the  general  verdict.  This  view  does  not  seem  to 
be  seriously  pressed,  and  while  there  might  be  some  difficulty 
in  sustaining  the  general  verdict  as  against  the  special  findings, 
yet  we  think  if  it  could  be  said  that  it  was  in  all  other  respects 
sustained  by  the  evidence,  there  may  be  some  theory  upon 
which  it  might  stand  notwithstanding  the  special  findings. 

Some  instructions  were  asked  and  refused,  and  some  given 
by  the  court,  upon  which  error  is  predicated,  but  it  is  be- 
lieved no  useful  purpose  can  be  subserved  by  prolonging  this 
opinion  with  a  particular  examination  of  the  instructions 
given  or  refused. 

Judgment  reversed,  with  costs. 

Filed  March  11, 1885. 


No.  11,770. 

Bond  v.  Evansville  and  Terre  Haute  Railroad 
Company. 

Railboad.— jRmccs.— If  proper  fences  are  built  and  maintained,  it  will 
make  no  difference,  in  an  action  by  an  adjoining  land-owner  for  stock 
killed,  whether  such  fences  are  built  and  maintained  by  the  railroad 
company  or  such  adjoining  land-owner,  or  whether  they  are  upon  the 
right  of  way,  or  upon  the  lands  of  such  owner,  with  his  consent. 

Same. — Agreement  hy  Land-Owner  to  Fence, — AnimaU. — Where  an  adjoin- 
ing land-owner  expressly  or  impliedly  agrees  to  build  and  maintain 
fences  between  his  lands  and  the  railroad,  as  to  him  the  track  will  be 
regarded  as  fenced,  and  he  can  not  recover  from  the  company  for  the 
loss  of  animals  which,  for  the  want  of  such  fence,  pass  to  the  track  and 
are  injured  or  killed. 
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SAME.-=-J^an»  Orosgings. — Gates. — NeffUgence.-;~Wkere  gates  are  allowed  at 
farm  crossings  for  the  couyenience  of  an  adjoining  land-owner,  he  is 
bound  to  keep  them  closed,  and  if  he  fails  to  do  so,  and  his  animals 
pass  through  them  to  the  railroad  and  are  injured  or  killed,  he  can  not 
recover  from  the  company  on  the  ground  that  it  has  neglected  to  fence 
its  track  as  required  by  the  statute. 

Same. — CatUe-Pils, — In  such  case,  and  as  to  such  land-owner,  the  com* 
pany  is  not  bound  to  maintain  cattle-pits  at  such  crossing. 

From  the  Knox  Circuit  Court. 

G.  G.  Beily  and  W,  C.  Niblack,  for  appellant. 

F.  W.  Viehe  and  M.  J.  Niblack,  for  appellee. 

ZoLLAES,  C.  J. — Upon  each  side  of,  and  upon  the  Kne  of 
its  right  of  way,  which  extends  north  and  south  through  ap- 
pellant's farm,  the  appellee  has  maintained  fences,  except  a 
space  in  front  of  appellant's  house  oq,  the  east  side  of  the 
track.  In  front  of  the  house  is  a  piece  of  ground  seventy -five 
feet  square,  outside  of  the  right  of  way  proper,  on  all  sides  of 
which,  except  that  on  the  line  of  appellee's  right  of  way,  there 
are  and  have  been  secure  fences.  Appellant  has  owned  the 
farm  for  seventeen  years.  He  built  and  has  maintained  the 
fences  around  the  above  named  piece  of  ground  since  he  has 
owned  the  farm.  He  got  the  farm  from  his  father.  Whether 
or  not  this  piece  of  ground  was  fenced  in  the  manner  it  now 
is  while  the  father  owned  the  farm,  is  not  certain  from  the 
evidence.  In  the  fence  on  the  west  side  of  the  track,  and  in 
the  fence  surrounding  the  above  named  piece  of  ground,  ap- 
pellant has  maintained  gates.  Through  these  gates,  and  over 
a  crossing,  prepared  by  appellee,  he  passes,  and  has  passed 
from  one  side  of  his  farm  to  the  other,  and  in  reaching  a 
highway  leading  to  Vincennes  and  other  places.  These,  or 
similar  gates,  and  the  crossing,  were  used  by  the  father.  In 
short,  that  crossing  has  been  there  since  the  railroad  was  con- 
structed many  years  ago.  Whether  the  father  had  contracted 
with  the  company  to  maintain  the  fence  around  the  square 
piece  of  ground,  is  not  shown.  Appellant  has  maintained 
those  fences  and  the  gates,  as  he  states,  without  any  express 
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contract  with  the  company.  It  seems  that  appellant  ha& 
allowed  some  of  his  neighbors  to  use  these  gates  and  the  cross- 
ing, in  reaching  the  highway,  and  in  going  to  Vincennes  and 
other  places.  Whether  or  not  the  company  knew  of  such 
use  by  the  neighbors,  is  not  shown  by  the  evidence.  There- 
are  neither  cattle-pits  at,  nor  wing  fences  from,  the  crossings 
at  the  track.  Appellant's  mule  colt  and  hogs,  for  the  loss 
of  which  this  action  is  prosecuted,  were  killed  south  of  this 
crossing  by  one  of  appellee's  trains.  No  question  is  made  as 
to  the  sufficiency  of  the  fences  proper. 

It  is  not  shown  how  the  hogs  got  upon  the  right  of  way, 
neither  is  there  anything  but  conjecture  as  to  how  the  colt 
got  upon  the  right  of  way,  as  there  is  no  evidence  that  the 
gates  were  left  open  by  any  one  at  or  near  the  time  of  the  kill- 
ing. The  case,  however,  is  submitted  upon  the'theory  that 
some  one  left  the  gate  open,  which  is  in  the  fence  around  the 
square  piece  of  ground,  and  that  the  colt  passed  through  it, 
and  thence  to  the  railroad.  The  contention  of  appellant  is 
that  the  square  piece  of  ground  was  not  fenced  by  the  com- 
pany, and  that  it  did  not  maintain  cattle-pits  at  the  crossing, 
and  hence  is  liable  for  the  value  of  the  animals  killed,  under 
the  statute  which  requires  railroad  companies  to  fence  their 
tracks.  The  court  below  held  against  him.  He  has  appealed, 
and  asks  a  reversal  of  the  judgment  upon  the  evidence.  The 
question  is,  Was  the  railroad  so  securely  fenced  by  the  rail- 
road company  as  to  defeat  appellant's  action  ?  It  makes  no 
difference  whether  the  fences  are  built  upon  the  company's 
own  ground,  or  over  upon  the  land  of  an  adjoining  proprie- 
tor ;  if  there  by  his  consent,  the  road  would  still  be  fenced. 
If,  then,  by  the  consent  of  appellant,  the  company  had  built 
fences  around  the  square  piece  of  ground  in  front  of  his  house, 
as  they  were  built  by  him,  the  railroad  would  have  been  fenced 
just  as  effectually  as  if  built  upon  the  line  dividing  appel- 
lant's land  and  the  right  of  way.  The  feet  that  the  fences 
were  thus  built,  with  the  other  cipeumstances,,  shows  thatthis^ 
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piece  of  ground  was,  for  the  time  being,  abandoned  as  farm- 
ing land,  and  thrown  into  the  right  of  way.  Nor  can  it  be 
said  that  the  railroad  was  not  fenced  at  this  point  because  the 
fences  were  built  around  the  square  piece  of  land  by  appel- 
lant, and  not  by  the  company.  It  is  not  material  who 
builds  and  maintains  the  fences,  so  they  are  built  and  main- 
tained. New  Albany,  etc.,  R.  R.  Co.  v.  Pace,  13  Ind.  411.  It 
has  long  been  held  by  this  court  that  where  a  person  through 
whose  land  a  railroad  is  constructed  agrees  to  build  and  main- 
tain fences  along  the  right  of  way,  the  road  will  be  regarded 
as  fenced  as  to  him,  and  that  if  he  fails  to  build  and  main- 
tain such  fences,  and  his  animals  pass  to  the  track  and  are 
killed,  he  can  not  recover  from  the  company  on  the  ground 
that  it  has  not  fenced  its  track  as  required  by  the  statute. 
Terre  Haute,  etc.,  R.  R.  Co.  v.  Smith,  16  Ind.  102. 

This  exoneration  from  liability  under  such  circumstances 
was  at  one  time  extended  to  all  persons.  It  has,  in  later 
cases,  been  confined  to  the  parties  agreeing  to  keep  up  the 
fences.  As  to  them  it  has  never  been  questioned,  but  many 
times  approved  and  reaffirmed.  Bellefontaine  R.  W.  Cb.  v. 
Swman,  29  Ind.  40 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Petty,  25 
Ind.  413;  Fort  Wayne.,  etc.,  R.  R.  Co.  v.  Musaetter,  48  Ind. 
286 ;  Cincinnati,  etc.,  R.  R.  Co.  v.  Ridge,  54  Ind.  39 ;  Indi- 
anapolis, etc.,  R.  W.  Co.  V.  Thomas,  84  Ind.  194;  Louisville, 
etc.,  R.  W.  Co.  V.  Skelton,  94  Ind.  222. 

There  is  no  good  reason  why  this  agreement  to  keep  up 
fences  may  not  be  an  implied  agreement,  so  as  to  defeat  an 
action  against  the  company  under  the  statute  in  relation  to 
fencing.  It  was  held  in  the  case  of  The  Indianapolis, 
etc.,  R.  R.  Co.  V.  Shimer,  17  Ind.  295,  as  stated  in  the  sylla- 
bus, that  "  Where  a  railroad  company  has  securely  fenced 
its  road,  except  at  certain  places  where  the  owner  of  the  land 
is  permitted  to  erect  draw-bars  or  gates  for  his  own  conve- 
nience in  crossing  said  road,  and  by  reason  of  the  neglect  of 
such  land-owner  to  maintain  such  bars  or  gates,  his  stock 
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passes  upon  the  railroad  track  and  is  killed^  the  company  is 
not  liable  for  the  damages  sustained."  This  case,  like  the 
others  above  cited,  does  not  extend  the  rule  beyond  the  im- 
mediate party  for  whose  benefit  the  privilege  of  gates,  etc.,  is 
granted.  It  does  not  apply  to  third  parties,  and,  like  the  other 
cases,  this  has  been  many  times  cited  with  approval  in  subse- 
quent cases.  The  doctrine  of  this  case,  we  think,  is  a  reason- 
able one,  and  should  be  applied  in  the  case  before  us.  As  we 
have  said,  there  is  no  controversy  about  the  sufficiency  of  the 
fences  around  the  square  piece  of  land.  It  is  not  necessary, 
therefore,  for  us  to  decide  or  indicate  anything  as  to  what 
might  be  the  rule,  and  the  liability  of  appellee,  should  that 
fence  be  allowed  to  become  insecure,  and  by  reason  thereof 
animals  should  escape  and  be  injured  or  killed.  For  aught 
that  appears  here,  the  railroad  company  might  have  forbidden 
the  gates  maintained  and  used  by  appellant.  They  have  been 
xillowed  for  his  accommodation.  He  has  erected  and  main- 
tained them  for  his  own  accommodation.  The  privilege  is 
doubtless  a  valuable  one  to  bim.  If  he  has  so  used  them,  or 
Allowed  them  to  be  so  used,  that  they  have  been  left  open,  so 
that  his  animals  have  escaped  through  them,  it  has  been  his 
own  fault,  for  which  he  should  not  hold  the  railroad  company 
liable.  When  these  gates  are  shut,  the  railroad  is  securely 
fenced.  An  adjoining  land-owner  can  not  tear  down  fences 
built  by  the  company,  nor  leave  gates  open  which  he  has  been 
allowed  to  i]aaintain  for  his  own  convenience,  and  then  hold 
the  company  liable  for  not  having  erected  fences  and  cattle- 
pits  at  the  crossing  to  protect  him  against  his  own  wrong  or 
negligence.  If  he  commits  the  wrong  or  abuses  the  privilege, 
he  must  take  the  risk  and  consequences.  And  besides,  the 
most  that  could  be  accomplished  by  using  fences  and  cattle- 
pits  would  be  to  confine  the  crossing  to  a  narrower  space,  be- 
cause cattle-pits  could  not  be  erected  to  keep  animals  from  the 
track  without  destroying  the  crossing;  and  besides,  further, 
Vol.  100.— 20 
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if  a  crossing  of  any  kind  is  provided,  animals  might  as  readily 
be  injured  upon  it  as  elsewhere. 

We  think  that  the  judgment  of  the  court  below  is  right 
upon  the  evidence,  and  it  is  therefore  aflirmed  with  costs. 

Filed  Feb.  10, 1885. 


100  aoo  ^'o.  10,774. 

187    616 

Woolson,  Assignee,  v.  Pipher  et  al. 

VoLlTNTAEY  AssiOKMENT. —  Bossession  of  Goods. —  Intervening  Liens, — ^The 
voluntary  assignment  of  his  goods  by  a  failing  debtor,  for  the  benefit  of 
his  creditors,  where  the  possession  of  the  goods  is  not  delivered  to  nor 
taken  by  the  assignee,  will  not  defeat  the  intervening  liens  of  attaching 
creditors  before  the  consummation  of  such  assignment  by  the  delivery 
of  possession  of  the  goods  to  the  assignee. 

From  the  Martin  Circuit  Court. 
T.  M.  Clarke,  for  appellant. 

HowK,  J. — The  appellant,  Woolson,  as  assignee  in  the  vol- 
untary assignment  of  F.  W.  Tipton  &  Co.,  commenced  this 
action  in  the  court  below  against  the  appellee  Pipher,  as  the 
sheriff  of  Martin  county,  and  a  large  number  of  other  per- 
sons, attaching  creditors  of  the  firm  of  F.  W.  Tipton  &  Co. 
The  object  of  the  action  was  to  recover  the  possession  of  a 
stock  of  merchandise,  lately  before  the  property  of  F.  W. 
Tipton  &  Co.,  which  had  been  seized  by  and  was  in  the  pos- 
session of  appellee  Pipher,  as  such  sheriff,  at  the  suit  of  his 
co-appellees,  attaching  creditors  of  F.  W.  Tipton  &  Co.  The 
cause  was  put  at  issue  and  tried  by  the  court,  and  a  finding 
was  made  for  the  appellees,  the  defendants  below,  and,  over 
appellant's  motion  for  a  new  trial,  the  court  adjudged  that  he 
take  nothing  by  his  suit,  and  that  the  appellees  recover  of 
him  their  costs. 

Error  is  assigned  here  by  the  appellant  which  calls  in  ques- 
tion the  decision  of  the  circuit  court  in  overruling  his  motion 
for  a  new  trial.     He  has  also  assigned  as  error  the  overruling 


NOVEMBER  TERM,  1884.  307 

Woolson,  Assignee,  v.  Pipher  et  at, 

of  his  motion  in  arrest  of  judgment.  But  his  motion  in  ar- 
rest only  questioned  the  suflSciency  of  his  own  complaint,  and, 
as  the  insufficiency  of  his  complaint  would  afford  him  no 
ground  for  the  reversal  of  the  judgment,  we  need  not  con- 
sider this  supposed  error.    Hanaher  v.  Hanshew,  94  Ind.  208. 

In  appellant's  motion  for  a  new  trial  the  only  causes  as- 
signed therefor  were,  (1)  that  the  finding  of  the  court  was 
not  sustained  by  sufficient  evidence,  and  (2)  that  such  finding 
was  contrary  to  law.  The  case  is  presented  here,  therefore, 
wholly  upon  the  evidence.  Did  the  appellant,  the  plaintiff 
below,  show  by  sufficient  evidence  that  he  was  entitled,  as 
against  the  appellees,  at  the  time  he  commenced  this  suit,  to 
the  possession  of  the  goods  and  chattels  described  in  his«com- 
plaint  ?  THis  is  the  question  we  are  required  to  consider  and 
decide  in  this  court.  The  appellees'  counsel  have  not  favored 
us  with  any  brief  or  argument  in  support  of  the  decision  and 
judgment  of  the  trial  court.  Appellant's  counsel,  in  his  brief 
of  this  cause,  says :  "  Our  court  decided  that  to  render  an  as- 
signment effective  to  pass  property  in  this  State,  whether  ex- 
ecuted in  this  State  or  not,  the  provisions  of  section  2663,  R. 
S.  1881,  must  in  all  things  be  complied  with,  and  especially 
the  provision  that  the  indenture  shall,  within  ten  days  after 
the  execution  thereof,  be  filed  with  the  recorder  of  the  county, 
*  where  the  goods  are  situated.'  In  this  we  think  the  court, 
erred ;  section  2663  requires  nothing  of  the  kind.  It  does 
require  that  the  indenture  shall  be  filed  with  the  recorder  of 
the  county  *  in  which  the  assignor  resides,'  " 

It  may  possibly  be  that  the  trial  court  made  the  decision 
imputed  to  it  by  appellant's  counsel ;  but  the  record  of  this 
cause,  by  which  alone  this  appeal  must  be  determined,  does 
not  disclose  any  such  decision.  It  is  shown  by  the  record 
that  the  trial  court  admitted  all  the  evidence  offered  by  either 
the  appellant  or  the  appellees ;  that  upon  the  evidence  the 
court  found  for  the  appellees,  and  that  the  court  overruled  the 
appellant's  motion  for  a  new  trial,  and  rendered  judgment  upon 
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its  finding.  The  court's  reasons  for  making  these  decisions 
are  not  stated  in  the  record. 

Over  the  appellees^  objections,  the  appellant  first  gave  in 
evidence  a  certified  copy  of  an  indenture  of  assignment,  pur- 
porting to  have  been  executed  to  him  on  the  11th  day  of  Sep- 
tember, 1882,  in  the  county  of  Licking  and  State  of  Ohio,  by 
F.  W.  and  J.  C.  Tipton,  partners  in  trade  under  the  firm  name 
of  F.  W.  Tipton  &  Co.,  by  which  indenture  the  said  firm  sold, 
assigned  and  transferred  to  the  appellant  "  all  and  singular  the 
goods,  chattels,  choses  in  action,  evidences  of  debt,  claims,  de- 
mands, property  and  effects,  of  every  description,  belonging 
to  them,  wherever  the  same  might .  be  situated,"  in  trust  for 
the  benefit  of  each  and  all  of  their  creditors.  The  indenture 
purported  to  have  been  acknowledged,  on  the  day  of  its  date, 
before  a  notary  public  of  Jefferson  county,  Ohio,  and,  on  Sep- 
tember 13th,  1882,  appellant's  acceptance  in  writing  of  the 
trust  appeared  to  have  been  endorsed  on  the  indenture.  The 
copy  of  the  indenture  appeared  to  have  been  certified  by  the 
judge  and  ex  officio  clerk  of  the  probate  court  of  Licking 
county,  under  his  hand  and  the  seal  of  the  court.  Appellant 
then  gave  in  evidence  a  certified  copy  of  his  bond  as  assignee, 
filed  in  the  probate  court  of  Licking  county,  and  a  certified 
copy  of  his  letters  of  authority,  as  assignee,  issued  by  such 
probate  court.  Appellant  then  offered  to  prove,  and  the  ap- 
pellees admitted,  that  he,  as  such  assignee,  was  in  Shoals,  in 
Martin  county,  and  was  in  actual  personal  possession  of  the 
goods  described  in  the  complaint,  under  the  aforesaid  assign- 
ment, on  the  17th  day  of  September,  1882,  when  possession 
thereof  was  taken  from  him  by  appellee  Pipher,  as  sheriff, 
under  writs  of  attachment  in  favor  of  his  co-appellees,  and, 
further,  that  the  goods  so  described  were  the  identical  goods 
assigned  to  appellant  by  F.  W.  and  J.  C.  Tipton. 

Appellees  then  offered  to  prove,  and  the  appellant  admitted, 
that  the  writs  of  attachment,  issued  to  appellee  Pipher  as  sher- 
iff, and  upon  which  he  had  taken  and  then  held  possession  of 
the  goods  in  controversy,  were  delivered  to  appellee  Pipher  as 


NOVEMBER  TERM,  1884.  309 

Thames  Loan  and  Trust  Company  v,  Beville  ei  aJL, 

sheriff  of  Martin  county,  on  the  16th  day  of  September,  1882, 
and  prior  to  the  time  the  appellant  was  put  in  actual  posses- 
ion of  such  goods.  This  was  all  the  evidence  given  in  the 
cause.  0 

We  are  of  opinion  that  upon  this  evidence  the  appellant 
was  not  entitled  to  recover  the  possession  of  the  goods  in  con- 
troversy. The  several  writs  of  attachment  in  the  hands  of 
the  appellee  Pipher,  as  sheriff,  were  valid  and  subsisting  liens 
upon  the  assignor's  goods,  in  Martin  county,  at  and  before  the 
consummation  of  their  voluntary  assignment  thereof  by  de- 
livery to  the  appellant.  Section  922,  R.  S.  1881.  The  cause 
was  tried  and  determined  below  about  two  months  after  the 
seizure  of  the  goods  by  the  sheriff,  and  yet  the  appellant  did 
not  prove,  nor  offer  to  prove,  that  he  had  ever  complied  with 
any  of  the  provisions  of  the  statute  of  this  State  in  relation 
to  voluntary  assignments.  It  is  certain,  we  think,  that  the 
mere  written  assignment  of  the  goods,  executed  as  it  was  in 
another  State,  did  not  give  the  appellant  any  such  title  to  the 
property  as  would  defeat  the  liens  of  the  attaching  creditors 
of  the  assignors.  Possession  of  the  goods  was  indispensable 
to  the  perfection  of  appellant's  title,  and,  before  the  delivery 
of  possession  to  him,  the  liens  of  the  attaching  creditors  on 
the  goods  intervened. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  21, 1885.  loTin 
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Pleading. — Demurrer. — A  demurrer  can  be  sustained  only  for  defects  ap- 
parent on  the  face  of  the  pleading  to  which  it  is  filed. 
Verdict. —  Uneertainty. —  Venire  de  Novo. — A  verdict  which  reads,  "  We,  the 
jury,  find  for  the  plaintiff  and  assess  her  damages  at  $175,  with  six  per 
cent  interest,"  is  not  so  uncertain  or  defective  as  to  authorize  a  venire 
dtnovo. 
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Practice. — Supreme  Court, — Judgment, — The  correctness  of  a  judgment  can 
not  he  questioned  for  the  first  time  in  the  Supreme  Court. 

Same. — BUI  of  Exceptions, — Omission  of  Evidence, — Where  it  appears  by  the 
bill  of  exceptions  that  it  does  not  contain  all  of  the  evidence  rendered 

*  at  the  trial,  that  which  is  in  the  record  can  not  be  examined  to  deter- 
mine its  sufficiency  to  sustain  the  verdict. 

Same. — Affidavits  as  to  CaTise  <f  Omission, — The  failure  to  include  all  the 
evidence  in  the  bill  of  exceptions  can  not  be  remedied  by  filing  affida- 
vits in  the  Supreme  Court  asserting  that  the  absent  evidence  was  omit- 
ted by  agreement  of  the  parties  to  the  action. 

CoNTRAcr. — Oorrespondence. — Evidence, — A  contract  need  not  be  embraced 
in  a  single  writing,  but  may  be  contained  in  letters  constituting  a  cor- 
respondence between  the  parties,  and  such  letters  are  admissible  for  the 
purpose  of  proving  the  contract  and  its  terms  and  conditions. 

From  the  Marion  Superior  Court. 

D.  M,  Bradbury,  for  appellant. 

/.  L.  McMdster  and  A,  Boice,  for  appellees. 

CoLERiCK,  C. — The  appellees  sued  the  appellant  to  recover 
damages  for  the  breach  of  a  contract.  The  complaint  was  in 
three  paragraphs.  The  first  and  second  were  withdrawn  be- 
fore the  issues  in  the  case  were  formed,  and  an  answer  to  the 
third  paragraph^  in  two  paragraphs,  was  filed,  the  first  being 
a  general  denial.  A  reply  in  denial  was  filed  to  the  second 
paragraph  of  the  answer.  The  issues  were  tried  by  a  jury, 
who  returned  a  verdict  in  favor  of  the  appellee  Nancy  P. 
Beville  for  $1 75,  upon  which,  over  motions  for  a  venire  de  novo, 
new  trial,  and  in  arrest  of  judgment,  a  judgment  was  ren- 
dered in  her  favor  against  the  appellant,  from  which  it  has 
appealed  to  this  court.  The  errors  assigned  are  the  rulings 
of  the  court  upon  the  motions  above  mentioned.  The  mo- 
tion in  arrest  of  judgment  assailed  the  sufficiency  of  the  third 
paragraph  of  the  complaint,  which,  in  substance,  averred  that 
the  appellant  entered  into  an  agreement,  in  writing,  with  the 
appellees  to  sell  and  assign  to  the  appellee  Nancy  a  certifi- 
cate of  sale  executed  to  the  appellant  by  the  sheriff  of  Ma- 
rion county,  Indiana,  for  the  real  estate  therein  described, 
and  for  which  certificate  the  appellees  were  to  pay  to  the  ap- 
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pellant  upon  the  assignment  of  the  certificate  to  Nancy  the 
sum  of  |750;  that  the  appellant,  pursuant  to  said  agreement, 
caused  an  assignment  of  the  certificate  to  be  properly  en- 
dorsed thereon. and  forwarded  the  same  to  its  agent  at  Indi- 
anapolis, Indiana,  with  instructions  to  deliver  it  to  Nancy  on 
the  payment  by  her  of  the  purchase-money  therefor,  a  copy 
of  which  certificate  and  assignment  were  filed  with  and  made 
parts  of  the  complaint;  that  upon  its  receipt  by  the  agent  the 
appellees  tendered  to  him,  as  such  agent  for  the  appellant, 
said  sum  of  $750  in  gold  coin,  and  demanded  from  him  the 
delivery  to  Nancy  of  the  certificate  and  assignment,  which 
he  refused  to  deliver;  that  the  appellant  would  not  perform 
its  contract;  that  the  certificate  at  the  time  the  tender  was 
made  and  delivery  refused  was  worth  $2,500,  and  that  by 
reason  of  the  facts  above  recited  the  appellees  had  been  dam- 
aged in  the  sum  of  $2,000,  for  which  they  demanded  judg- 
ment. It  was  also  averred  that  the  appellees  were  unable  to 
file  with  their  complaint  a  copy  of  the  agreement  sued  upon, 
because  it  was  in  the  possession  of  the  appellant. 

The  sole  objection  urged  in  this  court  to  the  complaint,  by 
the  appellant,  is,  that  it  appeared  by  the  evidence  adduced  at 
the  trial  that  the  agreement  of  the  appellant  to  assign  the 
certificate  to  Nancy  was  conditional,,  and  as  it  was  not  al- 
leged in  the  complaint  that  the  conditions  upon  which  the 
assignment  was  to  be  made,  as  shown  by  the  evidence,  had 
been  performed  or  waived,  that  the  complaint,  for  that  rea- 
son, was  insufficient.  The  evidence  can  not  be  examined  for 
the  purpose  of  determining  the  sufficiency  of  the  complaint. 
It  is  settled  by  the  decisions  of  this  court  that  a  demurrer 
can  be  sustained  only  for  defects  apparent  on  the  face  of  the 
pleading  to  which  it  is  filed.  Douglass  v.  BlankcTiship,  50 
Ind.  160;  Hust  v.  Conn,  12  Ind.  257. 

If  the  complaint  on  its  face  had  shown  that  the  perform- 
ance by  the  appellant  of  the  agreement  therein  mentioned, 
and  upon  which  the  action  was  founded,  was  conditional,  it 
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would  have  been  essential  to  the  sufficiency  of  the  complaint 
to  have  alleged  therein  either  the  performance  of  the  condi- 
tions or  a  waiver  by  the  party  in  whose  fiivor  they  existed  of 
their,  performance.  See  Newman  v.  Perrill,  73  Ind.  153.  But 
as  it  did  not  so  appear,  no  such  averment  was  necessary. 

The  appellant,  in  support  of  its  motion  for  a  venire  de  novo, 
insists  that  the  verdict  was  so  uncertain  and  defective  in  form 
that  no  judgment  for  a  sum  certain  could  be  rendered  thereon. 
It  was  as  follows : 

"  We,  the  jury,  find  for  the  plaintiff  and  assess  her  damages 
at  one  hundred  and  seventy-five  dollars,  with  six  per  cent, 
interest.  Monroe  Black,  Foreman." 

To  authorize  a  venire  de  novo,  the  verdict  must  be  so  uncer- 
tain, ambiguous  or  defective  that  no  judgment  can  be  ren- 
dered thereon.  See  1  Woi-ks  Pr.,  section  970,  and  the  deci- 
siona  of  this  court  there  cited. 

A  verdict  will  not  be  rejected  on  account  of  mere  in- 
formalities or  technical  defects,  if  it  can  be  understood  by  the 
court.  Daniels  v.  McGinnis,  97  Ind.  549 ;  Thayer  v.  Burger^ 
anUy  p.  262.  The  court  in  this  case  correctly  understood  by 
the  verdict  that  the  sum  assessed  by  the  jury  as  damages  was 
to  draw  six  per  cent,  'interest  from  the  time  of  the  rendition 
of  the  verdict,  and  rendered  judgment  thereon  accordingly. 
The  correctness  of  the  judgment  so  rendered  was  not  ques- 
tioned by  the  appellant.  No  objection  was  made  or  exception 
reserved  to  its  rendition,  nor  was  any  motion  made  to  modify 
or  vacate  the  same,  or  any  part  thereof.  Its  provision  as  to 
interest  can  not  be  assailed  for  the  first  time  in  this  court. 
See  Train  v.  Gridley,  36  Ind.  241. 

Many  reasons  were  assigned  in  support  of  the  motion  for 
a  new  trial,  but  the  only  ones  discussed  by  the  appellant  in 
its  brief  question  the  sufficiency  of  the  evidence  to  sustain 
the  verdict,  the  correctness  of  an  instruction  given  by  the 
court  to  the  jury,  and  rulings  of  the  court  below  in  the  ad- 
mission of  certain  evidence  specified  in  the  motion. 

It  clearly  appears  by  the  bill  of  exceptions  that  it  does  not 
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contain  all  the  evidence  rendered  on  the  trial  of  the  action^ 
although  it  purports  to  do  so.  In  the  absence  of  the  omitted 
evidence,  we  can  not  examine  that  which  is  in  the  record  to 
determine  its  sufficiency  to  sustain  the  verdict.  See  Ward  v. 
Bateman,  34  Ind.  1 10 ;  Morrow  v.  State,  48  Ind.  432 ;  Hinkle 
V.  Margeruniy  50  Ind.  240 ;  Hammon  v.  Sexton,  69  Ind.  37  ; 
Hendrix  v.  Rieman,  90  Ind.  119;  Louisville,  etc.,  B,  W.  Co^ 
V.  Porter,  97  Ind.  267. 

The  appellant  seeks  to  avoid  the  result  that  flows  from  its 
omission  to  embrace  in  the  bill  of  exceptions  all  the  evidence 
rendered  on  the  trial,  by  filing  in  this  court  an  affidavit  in 
which  it  is  asserted  that  the  absent  evidence  was  omitted 
therefrom  by  agreement  of  the  parties  to  the  action,  which 
assertion  is  denied  by  the  appellees  in  counter-affidavits  filed 
by  them.  We  can  not  consider  or  determine  the  contro- 
versy between  the  parties  as  to  the  cause  of  the  omission  to 
embrace  in  the  bill  of  exceptions  the  absent  evidence.  We 
can  look  alone  to  the  bill  of  exceptions  toascertain  the  facts 
in  the  case  as  developed  by  the  evidence.  See  Bartel  v.  Tie- 
man,  65  Ind.  438.  And  if  it  is,  in  that  respect,  deficient  or 
imperfect,  as  in  this  case,  its  deficiencies  or  imperfections  can 
not  be  supplied  or  remedied  in  the  manner  resorted  to  and 
adopted  by  the  appellant.  See  Blizzard  v.  Blizzard,  48 
Ind.  540. 

The  only  instruction  given  by  the  court,  of  which  tl)e  ap- 
pellant complains,  was  as  follows :  "  The  plaintiffs  must  prove 
that  there  was  such  a  contract  as  that  set  up  in  the  third  para- 
graph of  their  complaint,  and  that  it  was  in  writing;  proof 
of  a  verbal  contract  will  not  suffice.  Plaintiffs  must  also 
prove  that  it  was  signed  by  the  defendant,  or  by  some  officer 
authorized  to  sign  for  the  defendant.  It  is  not  necessary, 
however,  that  it  should  have  been  signed  by  the  plaintiffs,  or 
either  of  them.  Neither  is  it  necessary  that  such  contract 
should  have  been  all  contained  in  a  single  writing,  but  it  may 
be  contained  in  letters  constituting  a  correspondence  between 
the  plaintiffs  and  the  defendant.     If  contained  in  letters,  it  is 
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not  necessary  that  any  of  them  should  have  been  written  by 
the  plaintiffs  personally,  but  it  will  be  sufficient  if  the  letter 
or  letters  containing  the  plaintiffs'  proposition  were  written  at 
their  request,  or  in  their  behalf,  or  with  their  assent,  and 
that  the  contents  of  the  letter  or  letters  containing  the  answer 
to  such  proposition  were  communicated  to  the  plaintiffs  and 
assented  to  by  them."  The  sole  objection  presented  by  the 
appellant  to  this  instruction  is,  that  it  permitted  the  jury  to 
determine  whether  or  not  the  letters  referred  to  constituted  a 
contract  between  the  parties.  The  instruction  is  not  justly 
subject  to  any  such  criticism.  It  merely  informed  the  jury, 
as  a  legal  proposition,  that  a  contract  need  not.  be  embraced 
in  a  single  writing,  but  may  be  contained  in  letters  consti- 
tuting a  correspondence  between  the  parties,  which  was  a 
correct  statement  of  the  law.  See  WilU  v.  -Ro«8,  77  Ind.  1 
(40  Am.  R.  279). 

The  court,  over  the  objection  and  exception  of  the  appellant, 
admitted  in  evidence  certain  letters  written  by  D.  M.  Bradbury 
for  the  appellees  to  the  appellant,  in  which  an  offer  by  them 
for  the  purchase  of  the  certificate  in  dispute  was  submitted  to 
the  appellant  for  its  acceptance,  and  letters  written  by  an 
authorized  officer  of  the  appellant  in  response  thereto  accept- 
ing the  offer  so  made.  These  letters,  which  created  and  con- 
stituted the  contract  sued  upon,  were  admissible  for  the  pur- 
pose of  proving  the  contract,  as  well  as  its  terms  and  condi- 
tions. See  Wills  v.  ItoaSy  supra.  They  sufficiently  identified 
the  property  which  was  the  subject-matter  of  the  contract. 

This  disposes  of  all  the  questions  submitted  for  our  con- 
sideration, and  as  there  is  no  error  in  the  record  the  judgment 
ought  to  be  affirmed. 

Per  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellants. 

Filed  Feb.  12, 1886. 
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No.  10,644. 

HiNES  ET  AL.  r.  Driver. 

New  Trial. — Practice. — Complaint. — Demurrer. — An  application  for  a  neiv 
trial  made  after  the  close  of  the  term  is  an  independent  proceeding,  and 
must  be  by  complaint,  and  the  sufficiency  of  the  complaint  may  be 
tested  by  demurrer. 

Same. — Exhibits. — Newly  Discovered  Evidence. — In  a  complaint  for  a  new  trial 
it  is  proper  to  set  out  the  evidence  given  on  the  former  trial,  and  the  af- 
fidavits containing  the  newly  discovered  evidence  in  exhibits  filed  with 
the  complaint,  and  such  exhibits  will  be  considered  part  of  the  com- 
plaint for  that  purpose,  but  not  for  the  purpose  of  supplying  averments 
that  should  be  made  in  the  body  of  the  pleading. 

Same. — Seeond  New  Trial. — A  party  can  obtain  a  second  new  trial  upon  the 
ground  of  newly  discovered  evidence  only  in  very  rare  cases  and  by 
making  an  unusually  strong  and  satisfactory  case. 

8ame. — ComjdaiiU  Must  Shew  that  Evidence  was  not  Discovered  during  Term. — 
It  must  be  shown  in  a  complaint  for  a  new  trial  upon  the  gryund  of  newly 
discovered  evidence,  that  it  was  not  discovered  during  the  term. 

Same. — Diligence.— Fads  Must  be  Fteaded.—The  facts  constituting  the  dili- 
gence alleged  to  have  been  used  to  obtain  evidence  must  be  pleaded,  and 
it  is  not  sufficient  to  plead  conclusions. 

Same. — Making  Inquiries  for  Evidence. — Where  the  diligence  alleged  con- 
sists in  making  inquiries  for  evidence,  it  is  necessary  to  state  time,  place 
and  circumstances  of  making  the  inquiries. 

Same. — Materiality  of  Newly  Discovered  Evidence. — ^The  complaint  must  show 
the  materiality  of  the  newly  discovered  evidence,  and  show,  also,  a  strong 
probability  that  if  a  new  trial  should  be  granted  it  would  change  the 
result 

Same. — CumtUative  Evidence.— "New  trials  will  not  be  granted  to  permit  the 
introduction  of  merely  cumulative  evidence,  and  evidence  of  the  same 
kind,  addressed  to  the  same  point,  is  cumulative. 

Same. — Admissions. — Where  admissions  of  a  party  to  the  same  point  are 
given  in  evidence  on  the  trial,  other  admissions  of  a  similar  character 
and  to  the  same  point  are  cumulative. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts,  G.  Shirts,  W.  R.  Fertig  and  W.  Neal,  for  ap- 
pellant8. 

T.  A.  Hendricks,  A.  W.  Hendricks,  C.  Baker,  0.  B.  Hord, 
A.  Baker,  E.  Daniels,  D.  Turpie,  D.  Moss,  R.  R.  St^henson, 
H.  A.  Lee,  T.  J.  Kane  and  T.  P.  Davis,  for  appellee. 
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Elliott,  J. — The  appellee's  complaint  seeks  a  new  trial  on 
the  ground  of  newly  discovered  evidence.  Its  sufficiency  was 
questioned  by  a  demurrer  in  the  court  below,  and  the  appel- 
lants insist  that  their  demurrer  ought  to  have  been  sustained. 

The  case  has  already  received  consideration  upon  a  motion 
made  by  the  appellee  to  dismiss  the  appeal,  and  it  was  then 
held,  after  a  very  careful  and  full  investigation,  that  a  pro- 
ceeding seeking  a  new  trial,  commenced  after  the  expiration 
of  the  term,  was  an  independent  one.  Hines  v.  Driver ^  89 
Ind.  339.  We  have  no  doubt  of  the  correctness  of  the  con- 
clusion then  announced.  As  the  proceeding  is  a  new  and  in- 
dependent action,  it  requires  a  complaint;  it  is,  indeed,  ex- 
pressly required  by  the  statute,  and  has  been  so  held  by  our 
own  and  other  courts.  In  Glidewell  v.  Daggy^  21  Ind.  95,  it 
was  said,  in  speaking  of  an  application  for  a  new  trial  made 
after  the  close  of  the  term :  "  It  is  by  complaint,  and  the  com- 
plaint must  show,  on  its  face,  a  case  for  a  new  trial,  so  that, 
should  it  be  demurred  to,  and  thereby  be  admitted,  the  court 
would  act  finally  upon  it.  It  must  contain,  in  allegation,  what 
must  be  shown  in  proof."  The  court,  in  Sanders  v.  Loy,  45 
Ind.  229,  declared  that  the  proceeding  was  an  independent 
one,  and  held  that  an  issue  must  be  formed  on  the  complaint, 
and  tried  by  the  court,  and  the  judgment  was  reversed  be- 
cause the  court  erred  in  overruling  the  demurrer.  In  Hiatt 
V.  Ballinger,  59  Ind.  303,  it  was  held  that  the  proceeding  was 
an  independent  one,  and  that  the  demurrer  to-  the  complaint 
was  properly  sustained.  But  it  is  unnecessary  to  make  further 
extracts  from  the  adjudged  cases  in  this  court,  for  they  uni- 
formly hold  that  the  proceeding  is  an  independent  one,  that 
it  is  by  complaint,  and  that  the  sufficiency  of  the  complaint 
may  be  tried  by  demurrer.  Allen  v.  Gillum,  16  Ind.  234 ; 
Huntington  v.  Drake,  24  Ind.  347 ;  Riekart  v.  Davis,  42  Ind. 
164 ;  Bartholomew  v.  Loy,  44  Ind.  393 ;  Shigley  v.  Snyder,  45 
Ind.  543;  Roush  v.  Layton,  51  Ind.  106;  Cox  v.  Harvey, 
53  Ind.  174;  Trustees,  etc.,y,  Reynolds,  61  Ind.  104;  Bur- 
ton V.  Harris,   76   Ind.  429;   ititch  v.  Oatis,  79  Ind.  96. 
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It  is  80  held  elsewhere.  Cohol  v.  Allen,  37  Iowa,  449.  As 
a  complaint  is  required,  it  must  be  such  as  will  withstand  a 
demurrer,  and  in  order  that  it  may  be  sufficient  to  do  this,  it 
must  properly  plead  such  facts  as  show  the  applicant  entitled 
to  a  new  trial.  It  is  a  familiar  rule  of  pleading,  that  a  de- 
murrer admits  only  such  facts  as  are  sufficiently  pleaded,  and 
the  question  which  in  this  instance  arises  under  the  rule  is, 
whether  the  affidavits  of  witnesses  and  the  bill  of  exceptions 
containing  the  evidence  given  on  the  former  trial  and  filed 
with  the  complaint  form  part  of  it  in  such  a  manner  as  to  be 
deemed  sufficiently  pleaded.  The  general  rule  undoubtedly 
is  that  a  paper  not  the  foundation  of  an  action  can  not  be 
made  part  of  a  pleading  by  filing  it  as  an  exhibit.  This  rule 
is  a  statutory  one,  and  is  firmly  supported  by  the  decided 
oases.  Cassaday  v.  American  Ins,  Cb.,  72  Ind.  95,  see  auth.  p. 
99;  Clodfelter  v.  Hulett,  72  Ind.  137;  Stahl  v.  Hammontree, 
72  Ind.  103;  Briscoe  v.  Johnson^  73  Ind.  573;  Carter  v. 
Branson^  79  Ind.  14.  Where,  however,  the  instrument  is 
properly  made  an  exhibit,  and  thus  incorporated  into  the 
complaint,  it  will  not  only  aid  the  averments  of  the  pleading, 
but  will  often  control  them.  Bayless  v.  Glenn,  72  Ind.  5 ; 
Parker  v.  Teas,  79  Ind.  235,  see  auth.  p.  238.  But,  while 
the  general  rule  is  that  stated,  there  are  many  exceptions  to 
it.  A  complaint  for  review  not  only  may  but  must  set  out  a 
transcript  of  the  proceedings,  and  this  is  properly  done  by 
way  of  making  it  an  exhibit.  So,  when  a  construction  of  a 
will  is  asked,  the  will  may  be  set  out  as  an  exhibit.  So, 
where  the  correction  of  a  written  instrument  is  asked,  it  is 
properly  made  an  exhibit.  We  think  the  present  case  also 
forms  at  least  a  partial  exception  to  the  general  rule.  It  is 
settled  by  the  debisions  to  which  we  have  referred,  that  the 
complaint  for  a  new  trial  must  set  forth  the  evidence  given 
on  the  former  trial,  and  also  the  affidavits  of  the  witnesses 
firom  whom  the  newly  discovered  evidence  is  expected  to  be 
elicited  in  case  of  a  new  trial.  The  case  is  therefore  very  plainly 
distinguishable  from  one  in  which  the  evidence  is  not  re- 


318  SUPREME  COURT  OF  INDIANA, 

Hines  et  aL  v.  Driver. 

quired  to  be  set  out.  The  diflFerence  between  the  eases  gov- 
erned by  the  general  rule  becomes  more  striking,  when  it  is 
brought  to  mind  that  ordinarily  it  is  improper  to  plead  evi- 
dence ;  while,  in  such  a  case  as  this,  it  is  not  only  proper,  but 
indispensably  necessary.  As  the  evidence  must  be  pleaded, 
it  is  only  necessary  to  plead  the  instruments  which  contain 
it.  Any  other  rule  than  this  would  uselessly  encumber  the 
record,  for  it  would  require  the  instruments  to  be  made  ex- 
hibits and  the  evidence  itself  to  be  rehearsed  in  the  body  of 
the  complaint,  and,  surely,  no  good  purpose  would  be  accom- 
plished by  such  a  practice.  In  many  of  the  cases  cited,  the 
evidence,  new  and  old,  was  made  part  of  the  complaint  by 
exhibits,  and  the  practice  was  impliedly,  if  not  expressly, 
recognized  as  the  correct  one.  In  the  case  of  Trustees,  etc., 
V.  Reynolds^  supra,  the  rule  we  have  stated  was  declared 
in  a  very  emphatic  way,  for  it  was  held  that  the  statements 
of  the  exhibit  would  control  the  averments  in  the  body  of 
the  complaint.  This  can  only  be  correct  to  the  extent  that 
such  exhibits  form  parts  of  the  complaint,  and  the  decision 
does  not  profess  to  carry  it  further. 

It  is  an  elementary  principle,  that  where  an  instniment  is 
properly  referred  to,  it  becomes  part  of  the  pleading  making 
the  reference,  and  thus  enters  into  the  record.  Broom  Legal 
Maxims,  522.  This  principle  is  a  familiar  one  in  the  chan- 
cery practice,  and  is  recognized  in  numerous  cases  in  our  own 
reports.  The  question  is,  whether  the  instruments  are  such 
as  may  properly  be  made  exhibits ;  if  they  are,  then,  when 
made  exhibits,  they  form  part  of  the  pleading,  and  are,  of 
course,  in  the  record ;  if  they  are  not  proper  exhibits,  they  are 
no  part  of  the  pleading,  so  that  the  controversy  turns  upon  the 
question  whether  the  instruments  are  proper  exhibits  or  not. 

While  we  hold  that  the  affidavits  and  the  bill  of  exceptions 
containing  the  evidence  given  on  the  former  trial  may  be  made 
exhibits,  we  hold,  also,  that  they  are  only  part  of  the  plead- 
ing, for  the  single  purpose  of  showing  the  former  evidence 
and  the  newly  discovered  evidence.     The  exhibits  can  be  al- 
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lowed  no  greater  force  than  this.  They  can  not  be  resorted 
to  for  the  purpose  of  aiding  the  complaint  in  any  other  par- 
ticular ;  their  effect  must  be  confined  to  a  statement  of  the 
original  and  the  newly  discovered  evidence ;  all  the  other  facts 
essential  to  the  validity  of  the  complaint  must  be  stated  in 
the  body  of  that  pleading  as  in  ordinary  cases. 

The  complaint  in  Hill  v.  Roach,  72  Ind.  57,  was  for  a  re- 
view, and  was  not  a  complaint  for  a  new  trial,  and  it  was 
rightly  held  that  the  complaint  must  be  tried  by  the  aver- 
ments in  the  body  of  it,  and  not  by  the  recitals  in  the  affi- 
davit of  a  witness.  A  complaint  for  a  new  trial  is  for  newly 
discovered  evidence ;  while  a  complaint  for  a  review  is  for 
newly  discovered  matter,  and  the  newly  discovered  matter 
must  be  stated  in  the  body  of  the  complaint.  The  difference 
between  the  two  cases  has  been  many  times  explained ;  among 
the  cases  explaining  it  are  Hall  v.  Palmer,  18  Ind.  5,  Flem- 
ing V.  Stout,  19  Ind.  328,  Webster  v.  Maiden,  41  Ind.  124,  see 
p.  130,  and  Barnes  v.  Dewey,  58  Ind.  418.  As  said  in  Nelson 
V.  Johnson,  18  Ind.  329,  "  New  matter  is  a  different  thing 
from  new  evidence.  Matter,  as  the  word  is  used  in  law,  means 
a  fact  or  facts  constituting  the  whole  or  a  part  of  a  ground 
of  action  or  defence." 

The  exhibits  incorporated  into  the  complaint  by  way  of 
reference  are  to  be  regarded  as  sufficiently  pleading  the  new 
testimony  and  the  evidence  given  on  the  former  trial,  and 
they,  therefore,  state  two  essential  elements  of  the  plaintiff's 
case,  the  newly  discovered  evidence  and  the  evidence  on  the 
former  trial,  but  they  do  no  more. 

It  remains  to  ascertain  whether  the  other  elements  of  a 
cause  of  action  are  found  in  the  body  of  the  complaint,  for, 
if  not  found  there,  they  do  not  exist.  The  fects  out  of  which 
the  litigation  arose  are  stated  in  the  opinion  deciding  the  case 
when  it  was  here  for  the  first  time.  Hines  v.  Driver,  72  Ind. 
125.  The  contest  was  over  the  question  whether  Driver  had 
falsely  represented  the  amount  of  the  indebtedness  of  the  firm 
of  which  he  was  a  member,  to  induce  Hines  to  buy  that  interest,. 
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it  being  contended  by  the  latter  that  Driver  had  represented 
the  indebtedness  of  the  firm  to  be  $1,500,  whereas  it  amounted 
to  $4,800.  The  first  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  Driver,  but  this  judgment  was  reversed  (Hines  v. 
Driver y  supra) ;  after  the  case  got  back  into  the  trial  court  it 
was  again  tried,  and  a  verdict  and  judgment  rendered  in  favor 
of  the  appellants.  The  appellee  secured  a  new  trial  upon  the 
£ame  ground  as  that  upon  which  he  now  seeks  one,  namely, 
newly  discovered  evidence,  and  a  third  trial  was  had,  and  he 
was  again  defeated. 

The  appellee,  having  once  secured  a  new  trial  upon  the 
ground  of  newly  discovered  evidence,  must  show  a  very  strong 
case,  or  he  can  not  again  have  a  new  trial  upon  the  same  ground. 
Society  has  an  interest  in  matters  such  as  this,  for  it  is  not  per- 
missible to  disturb  the  repose  of  society  by  continued  litiga- 
tion. If  new  trials  were  lightly  granted  in  cases  like  this, 
the  interests  of  society  would  be  injuriously  affected  and  the 
administration  of  public  justice  greatly  disturbed.  But  the 
adverse  party  is  also  entitled  to  have  an  end  put  to  the  liti- 
gation and  his  legal  rights  finally  established.  The  good  of 
society,  as  well  as  the  interests  of  litigants,  requires  that  a  party 
should  be  diligent  in  securing,  not  part,  but  all  of  his  evi- 
dence, in  order  that  one  action  may  settle  the  controversy.  If 
lax  rules  were  to  prevail,  then  great  delays  and  protracted  and 
vexatious  litigation  would  be  the  consequence.  If  a  defeated 
litigant  could  obtain  a  second  new  trial  upon  the  ground  of 
newly  discovered  evidence,  without  a  strong,  clear  and  satis- 
factory showing  of  diligence,  of  the  materiality  of  the  evi- 
dence, and  of  the  probability  that  it  would  change  the  result, 
there  would  be  a  temptation  to  great  wrongs,  and  such  a  pro- 
cedure would  lead  to  grave  abuses.  A  party  who  has  had  two 
trials  can  not  obtain  a  third  without  making  out,  in  every  re- 
spect, a  strong  case.  He  has  a  much  heavier  burden  than  an 
applicant  who  asks  a  new  trial  for  the  first  time,  although  the 
burden  of  such  a  party  is  by  no  means  a  light  one.  Even 
where  the  application  is  made  for  the  first  time,  and  the 
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ground  upon  which  it  is  placed  is  that  of  newly  discovered 
evidence,  it  is  looked  upon  with  much  disfevor  and  entertained 
with  great  reluctance.  In  one  case  it  was  said :  "  Motions 
of  this  kind  ought  to  be  received  with  great  caution,  because 
there  are  few  cases  tried,  in  which  something  new  may  not  be 
hunted  up,  and  because  it  tends  very  much  to  the  introduc- 
tion of  perjury,  to  admit  new  evidence  after  the  party  who 
has  lost  the  verdict,  has  had  an  opportunity  of  discovering  the 
points  both  of  his  adversary's  strength  and  his  own  weak- 
ness." Moore  v.  Philadelphia  Bank,  5  S.  &  R.  41.  In  an- 
other case  it  was  said  :  "  It  is  infinitely  better  that  a  single 
person  should  suffer  mischief  than  that  every  man  should  have 
it  in  his  power,  by  keeping  back  part  of  his  evidence  and 
then  swearing  it  was  mislaid,  to  destroy  verdicts  and  intro- 
duce new  trials  at  their  pleasure.'^  To  a  similar  effect  is  the 
language  of  the  court  in  Baker  v.  Joseph,  16  Cal.  173:  "Ap- 
plications for  this  cause  are  regarded  with  distrust  rftid  disfavor. 
The  temptations  are  so  strong  to  make  a  favorable  showing, 
after  a  defeat  in  an  angry  and  bitter  controversy  involving 
considerable  interests,  and  the  circumstance  that  testimony 
has  just  been  discovered,  when  it  is  too  late  to  introduce  it,  so 
suspicious,  that  courts  require  the  very  strictest  showing  to  be 
made  of  diligence,  and  all  other  facts  necessary  to  give  effect  to 
the  claim."  The  law  favors  the  diligent  and  punishes  the  slug- 
gards. Its  policy  is  to  compel  parties  to  be  ready  for  trial 
and  to  try  their  causes  at  the  time  appointed,  and  to  so  try 
them  as  that  all  the  evidence  they  can  procure  shall  be  intro- 
duced and  the  litigation  finally  terminated.  A  party  who 
seeks  to  reopen  the  litigation  on  the  ground  that  he  has  dis- 
covered new  evidence  must,  for  the  reasons  stated,  be  pre- 
pared to  iestablish  every  essential  element  of  such  a  case 
strongly,  clearly  and  satisfactorily. 

The  complaint  before  us  fails  in  many  essential  respects. 
It  does  not  show  that  the  evidence  was  not  discovered  during 
the  term  at  which  the  verdict  and  judgment  sought  to  be  set 
Vol.  100.— 21 
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aside  were  rendered.  Where  evidence  is  discovered  during 
the  term,  the  defeated  party  must  apply  by  motion  for  a  new 
trial ;  he  can  not  delay  until  the  close  of  the  term  and  then 
proceed  by  complaint.  The  two  methods  of  procedure  are 
materially  diflFerent.  One  is  an  independent  proceeding;  the 
other  is  an  ancillary  proceeding  in  a  pending  cause.  Tru8^ 
teesy  etc.,  v.  Reynolds,  supra.  If  a  party  neglects  to  proceed 
by  motion  in  a  pending  case,  when  that  is  the  proper  course, 
he  can  not  afl^r  the  close  of  the  term  institute  an  independent 
proceeding.  It  is  not  sufficient  to  allege  that  the  evidence 
was  not  discovered  until  after  the  trial ;  it  must  be  averred 
that  it  was  not  discovered  during  the  term.  HicUt  v.  Bal^ 
linger,  59  Ind.  303.  "  In  a  complaint  for  a  new  trial/'  said 
the  court  in  a  recent  case,  "after  the  term  at  which  the  judg- 
ment was  rendered,  it  must  be  shown  that  the  new  evidence, 
by  the  use  of  due  diligence,  could  not  have  been  found  in 
time  for  the  trial,  nor  before  the  close  of  the  term.*'  Bags'- 
dale  V.  MaUhews,  93  Ind.  589. 

The  complaint  is  insufficient  for  the  further  reason  that  it 
does  not  state  the  facts  constituting  diligence.  It  is  evident 
from  what  we  have  said  upon  the  general  subject  of  new 
trials  on  the  ground  of  newly  discovered  evidence,  that  the 
courts*  are  very  strict  in  requiring  a  full  statement  of  the 
facts  constituting  diligence.  In  one  of  the  earliest  decisions 
of  this  court,  it  was  said  by  one  of  the  first  judges  of  the 
State :  "  In  listening  to  such  applications,  courts  of  justice 
have  always  been  extremely  cautious,  and  have  uniformly 
overruled  them,  where,  upon  using  due  diligence,  the  evidence 
might  have  been  discovered  before."  Ooe  v.  Givan,  1  Blackf. 
366.  A  text-book  of  excellent  standing  contains  this  state- 
ment of  the  rule :  "  The  strong  presumption  is,  that  by  proper 
effi)rt,  the  party  might  have  discovered  the  evidence  and  used 
it  on  the  trial ;  and  that  his  not  having  done  so,  is  owing 
either  to  intentional  omission,  or  to  unpardonable  neglect. 
To  rebut  this  presumption,  he  must  make  out  a  case  free  from 
delinquency.     His  excuse  must  be  so  broad  as  to  dissipate  all 
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surmise  to  the  contrary/'  3  Graham  &  Waterman  New  Trials, 
1026.  Our  decisions  holding  that  the  facts  constituting  the 
diligence  must  be  specifically  stated  are  far  too  numerous  for 
citation.  In  one  of  the  latest  cases  upon  the  subject  it  is 
said :  "  In  such  case,  general  averments  in  the  complaint  are 
not  sufficient.  The  facts  constituting  the  diligence  must  be 
stated.^'  McGavley  v.  Murdock,  97  Ind.  229.  In  one  of 
the  earliest  cases  upon  the  subject  it  was  said  of  diligence, 
that  it  "  is  a  matter  of  law  arising  out  of  the  facts  of  the 
case,  which  facts  must  be  set  out  that  the  court  may  determine 
whether  they  show  due  diligence  or  not."  Harrington  v. 
WitheroWj  2  Blackf  37.  In  a  treatise  on  practice  the  con- 
clusion deducible  from  the  adjudged  cases  is  thus  stated: 
"  The  facts  constituting  the  diligence  must  be  shown  in  sup- 
port of  the  motion."     1  Works  Pr.,  section  920. 

Where  the  diligence  used  is  alleged  to  have  consisted  in 
making  inquiries,  the  time,  place  and  circumstances  must  be 
stated.  The  reason  for  this  rule  is  obvious.  The  applicant 
for  a  new  trial  must  rebut  the  presumption  existing  against 
him,  and  this  he  can  only  do  by  showing  that  he  made  in- 
quiries in  tlie  proper  quarter  and  in  due  season.  In  speak- 
ing of  the  necessity  of  showing  what  inquiries  were  made  and 
their  character, it  was  said  in  Toney  v.  Toney,  73  Ind.  34,  that 
"  The  general  statements  of  the  appellant  in  his  affidavit,  that 
he  had  been  diligent  in  making  inquiries  of  such  as  he 
deemed  likely  to  know  anything  in  relation  to  the  lease,  are 
not  sufficient  to  overcome  the  manifest  presumptions  against 
him,  arising  out  of  the  suggestions  above  mentioned."  In  Wall 
V.  StaiCf  ex  rd.y  80  Ind.  146,  the  allegations  were  much  fuller 
than  those  in  the  complaint  before  us,  and  they  were  held  in- 
sufficient. So,  in  Ragsdale  v.  Matthews,  supra,  where  the 
allegations  in  the  complaint  were  very  much  stronger  than 
here,  it  was  held  that  they  were  insufficient,  the  court  saying : 
*'  Conclusions,  not  facts,  are  stated.  The  facts  constituting 
the  diligence  are  not  given."  The  cases  elsewhere  are  even 
stronger  than  our  own,  but  we  have  not  time  to  do  more 


324  SUPREME  COURT  OF  INDIANA, 

Hines  et  al,  v.  Driver. 

than  refer  to  a  few  of  the  many  we  have  examined.  In 
Carson  v.  OrosSy  14  Iowa,  463,  it  was  said :  "A  general  alle- 
gation that  a  party  used  due  diligence  to  obtain  testimony  is 
not  sufficient.  He  must  show  what  he  did  do,  that  the  court 
may  judge  of  its  sufficiency.''  The  statements  of  the  affida- 
vit in  Smith  v.  Williama,  11  Kan.  104,  were  much  stronger 
and  fuller  than  those  in  the  present  case,  but  they  were  held 
insufficient,  the  court  saying :  "All  the  evidence  of  diligence 
presented  is  the  mere  allegation  in  the  affidavit  that  the  party 
made  inquiry  of  every  person  he  thought  might  know  any- 
thing about  the  case,  and  iailed  to  obtain  this  evidence,  and 
that  he  has  used  due  diligence.  This  is  virtually  swearing 
to  a  conclusion.''  Of  a  similar  case  it  was  said  by  another 
court:  "On  a  question  of  diligence  like  this,  a  party  ought 
to  negate  every  circumstance  from  which  negligence  may  be 
inferred."  Orozier  v.  Cooper,  14  111.  139.  It  was  held  in 
Gregg  v.  Bankhead,  22  Texas,  245,  that  in  a  complaint  for 
a  new  trial  after  the  term  the  rule  was  even  more  strict  than 
where  the  application  was  by  motion  during  the  term. 

The  newly  discovered  evidence,  in  order  to  warrant  a  new 
trial,  must  be  of  a  very  material  and  decisive  character.  This 
must  appear  from  the  affidavits  of  the  witnesses ;  it  is  not  suf- 
ficient that  it  is  stated  in  the  body  of  the  complaint.  The  rule 
is  thus  stated  in  a  work  on  practice :  "  The  mere  statement  of 
the  evidence  will  usually  show  whether  or  not  it  is  materiak 
Where  this  appears  from  the  evidence  alone,  it  is  sufficient. 
But  where  it  does  not  so  appear  on  its  fece,  its  materiality  must 
be  shown.  If  the  evidence  shows  upon  its  fece  to  be  imma- 
terial, a  statement  in  the  motion  or  affidavits  in  support  thereof, 
that  it  is  material,  will  be  disregarded."  1  Works  Pr.,  sec- 
tion 921. 

The  authorities  go  very  far  in  requiring  that  the  newly  dis- 
covered evidence  must  be  of  a  material  character ;  some  of 
them,  indeed,  go  to  the  length  of  requiring  that  it  must  be 
such  as  to  make  it  conclusively  appear  that  if  given  it  would 
change  the  result ;  but  this  is,  perhaps,  an  extreme  view.    It 
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is,  however,  very  firmly  settled  that  the  evidence  must  be  of 
a  decisive  character,  and  be  such  as  to  make  it  clearly  and 
fully  appear  that  it  would  produce  a  difiFerent  result.  In  Fox 
V.  Reynolds,  24  Ind.  46,  it  was  said :  "  To  authorize  a  new 
trial  under  such  circumstances,  the  newly  discovered  evidence 
ought  to  be  very  controlling  in  its  character,  and  free  from 
any  legal  objection."  In  Merryman  v.  Ryan,  24  Ind.  262, 
it  was  held  that  the  evidence  was  not  of  sufficient  materiality 
to  warrant  a  new  trial,  because,  as  the  court  said,  "  The  newly 
discovered  evidence  was  cumulative,  and  was  not  the  turning 
point  in  the  case."  A  text- writer  says  of  such  evidence,  that 
it  "  must  be  such  as  ought  to  be  decisive,  and  productive,  on 
another  trial,  of  an  opposite  result."  Hill.  New  Trials,  491. 
In  Southard  v.  Russell,  16  How.  547,  it  was  said :  "  The  rule, 
as  laid  down  by  Chancellor  Kent  (3  Johns.  (N.  Y.)  Ch.  124),  is, 
that  newly  discovered  evidence,  which  goes  to  impeach  the 
character  of  witnesses  examined  in  the  original  suit,  or  the 
discovery  of  cumulative  witnesses  to  a  litigtit^d  fact,  is  not 
sufficient.  It  must  be  different,  and  of  a  very  decided  and  con- 
trolling character.  3  J.  J.  Marsh.  (Ky.)  492;  6  Madd.  127 ; 
Story  Eq.  PL,  section  413.  The  soundness  of  this  rule  is  too  ap- 
parent to  require  argument,  for,  if  otherwise,  there  would 
scarcely  be  an  end  to  litigation  in  chancery  cases,  and  a  temp- 
tation would  be  held  out  to  tamper  with  witnesses  for  the  pur- 
pose of  supplying  defects  of  proof  in  the  original  cause." 
Another  court  said  of  such  evidence,  after  characterizing  it  as 
cumulative :  "  But  if  it  were  not,  we  do  not  think  it  is  so 
conclusive  in  its  character  as  to  raise  a  reasonable  presump- 
tion that  the  result  of  a  second  trial  would  be  different  from 
the  first."  Armstrong  v.  Davis,  41  Cal.  494,  see  p.  500.  The 
New  York  rule  is  thus  stated  :  "A  new  trial  will  not  be 
granted  unless  the  newly  discovered  evidence  be  so  decisive 
in  character  that  it  will  be  productive,  on  another  trial,  of 
an  opposite  result."  Schvltz  v.  Third  Avenue  R.  R.  Co.,  47 
N.  Y.  Superior  Ct.  285.  Starin  v.  Kelly,  47  N.  Y.  Superior 
Ct.  288 ;  Darbee  v.  Elwood,  67  Barb.  359 ;  Fowler  v.  Kelly,  43 
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N.  Y.  Superior  Ct.  380.  In  Smith  v.  Shultz,  1  Scammon,  490,  S. 
C,  32  Am.  Dec.  1,  it  was  said  of  the  duty  of  the  court :  "  Xor 
will  it,  upon  the  application  of  the  defendant,  afford  him  an 
opportunity  of  introducing  newly  discovered  testimony,  which 
is  not  conclusive  in  its  character,  or  is  merely  cumulative." 
In  some  of  our  decisions  the  rule  is  less  strongly  stated,  but 
all  of  the  cases  agree  that  the  newly  discovered  evidence  must 
be  of  such  a  character  as  to  make  it  obvious  that  a  different 
result  would  be  produced  on  another  trial,  or,  as  some  of  them 
say,  "  raise  a  violent  presumption  "  that  it  would  change  the 
result.  Hull  v.  Kirkpairich^  4  Ind.  637 ;  Taylor  v.  Statey  4 
Ind.  540;  Rainey  v.  State,  53  Ind.  278.  But,  whatever  may 
be  the  correct  form  of  expressing  the  rule,  it  is  undoubtedly 
true,  as  said  in  Smft  v.  Wakeman,  9  Ind.  552,  "  In  such  ap- 
plications, the  party  seeking  a  new  trial  must  make  a  strong 
and  clear  case."  We  are  satisfied  that  the  case  before  us  can 
not  be  regarded  as  a  strong  and  clear  one  upon  the  point  of 
the  materiality  of  the  newly  discovered  evidence,  even  if  it 
were  a  first  application  for  a  new  trial  on  that  ground,  fi>r  the 
newly  discovered  evidence  is  of  general  admissions,  not  clearly 
stated,  nor  decisive  in  their  effect. 

The  burden  is  heavier  in  such  a  case  as  this  than  where  the 
applicant  is  for  the  first  time  asking  a  new  trial.  The  law 
upon  this  subject  is  thus  clearly  stated  by  an  able  court :  "  It 
will  require  an  extreme  case  to  justify  this  court  in  granting 
a  second  rule,  after  the  right  of  a  party  to  a  re- trial  has  been  de- 
liberately considered  and  denied.  The  newly  discovered  evi- 
dence should  not  only  be  so  persuasive  as  to  scarcely  leave  it 
debatable  that  the  verdict  is  wrong,  but  also  such  evidence  as 
the  most  careful  inquiry  and  preparation  of  the  case  for  the 
trial  at  the  circuit,  and  for  the  first  rule  to  show  cause,  would 
have  failed  to  bring  to  the  knowledge  of  the  party  which 
seeks  to  prolong  the  litigation."  Miller  v.  Ross,  43  N.  J.  L. 
552.  The  case  in  hand  is  much  stronger  against  the  appli- 
cant than  the  one  referred  to,  for  here  a  new^  trial  was  once 
granted  him  on  the  ground  of  newly  discovered  evidence,  a 
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second  verdict  rendered  against  him^  and  a  motion  for  a  new 
trial  overruled. 

That  a  new  trial  will  not  be  granted  to  permit  the  intro- 
duction of  merely  cumulative  evidence  is  too  well  settled  to 
need  the  citation  of  authorities  or  the  discussion  of  princi- 
ples. The  only  question  on  this  branch  of  the  case  is, 
whether  the  evidence  was  cumulative.  The  newly  discovered 
evidence  is,  as  we  have  seen,  that  the  appellants  made  verbal 
admissions  regarding  the  amount  of  the  indebtedness  of  the 
partnership  in  which  he  had  purchased  an  interest  from  the 
appellee.  This  was,  as  we  have  stated,  the  real  point  in  con- 
troversy, and  evidence  wUs  given  upon  it  by  the  appellee,  and 
part  of  that  evidence  consisted  of  admissions  made  by  the 
appellants  of  a  similar  import  to  those  set  forth  in  the  affi- 
davits filed  in  this  case.  There  was,  therefore,  evidence  of 
the  same  fact,  and  it  was  of  precisely  the  same  character  as 
that  contained  in  those  affidavits.  We  think  it  quite  clear 
that  the  evidence  was  merely  cumulative.  Professor  Green- 
leaf  defines  cumulative  evidence  thus :  "  Cumulative  evidence 
is  evidence  of  the  same  kind,  to  the  same  point.  Thus,  if  a 
feet  is  attempted  to  be  proved  by  the  verbal  admissions  of  a 
party,  evidence  of  another  verbal  admission  of  the  same  fiwt 
is  cumulative."  1  Greenl.  Ev.,  section  2.  This  definition 
bas  been  many  times  approved  by  this  court.  Lefeoer  v. 
Johnson,  79  Ind.  554;  Shird  v.  Baxter,  71  Ind.  352;  Win- 
sett  V.  State,  57  Ind.  26;  Cox  v.  Harvey,  53  Ind.  174;  Zcmker 
V.  Wiest,  42  Ind.  169.  There  can  be  no  doubt  that  this  is  an 
accurate  definition,  for  so  all  the  authorities  agree.  Hill.  New 
Trials,  491,  auth.  n.  a.;  3  Graham  &  W.  New  Trials,  1052; 
Hayne  New  Trials,  section  90 ;  Buskirk  Pr.  242. 

The  only  possible  question  is,  whether  an  admission  testified 
to  by  a  diflFerent  witness,  but  being  of  the  same  class  as  that 
to  which  some  of  the  evidence  given  on  the  trial  belonged, 
and  tending  to  prove  the  same  fact  as  that  which  the  evi- 
dence adduced  on  the  trial  tended  to  prove,  is  or  is  not  cumu- 
lative.   We  think  that  our  own  decisions,  as  well  as  the  de- 
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cisions  of  other  courts,  settle  this  question  against  the  appel- 
lee. In  Cox  V.  Harvey,  supra,  the  court  said :  "  On  the  trial, 
admissions  of  the  defendant  were  given  in  evidence  by  the 
plaintiff,  tending  to  show  that  he  was  liable  on  the  note  as 
one  of  the  firm.  The  newly  discovered  evidence  consists  of 
other  admissions  made  by  the  defendant  having  the  same  ten- 
dency.    This  is  cumulative  evidence." 

In  Shirel  v.  Baxter,  supra,  this  language  was  quoted,  ap- 
proved, and  held  to  be  decisive  of  the  case  then  under  ex- 
amination. The  case  last  referred  to  is  substantially  such  a 
case  as  the  present,  and  is  governed  by  the  same  general  prin- 
ciples, so  that  these  cases  are  of  Controlling  influence  here. 
The  question  was  presented  in  Den  v.  Wintermvie,  13  N.  J.  (1 
Green)  177,  where  the  court,  in  speaking  of  newly  discovered 
evidence  of  admissions,  said :  "  This  is  what  is  called  cumula- 
tive or  additional  evidence,  to  fortify  a  point  which  has  been 
already  tried,  in  order  to  make  it  stronger ;  which  has  been  re- 
peatedly refused  as  any  ground  for  a  new  trial."  Quite  as 
strongly  in  point  is  the  case  of  Gans  v.  Harmison,  44  Wis.  323, 
where  it  was  said  :  '*  The  newly  discovered  evidence  consisted^ 
in  part,  of  the  alleged  admissions  of  the  plaintiff  to  Whittier 
and  Mason,  to  the  effect  that  he  sold  the  team  to  Tuttle.  But 
it  is  evident  that  this  was  strictly  cumulative  to  admissions 
proven  by  the  witness  Madison  on  the  trial." 

The  only  cases  cited  by  the  appellee^s  counsel  upon  this 
point  are  Lefever  v.  Johnson,  supra,  Rains  v.  BaJlow,  54  Ind. 
79,  Humphreys  v.  Klick,  49  Ind.  189.  The  first  of  these  cases 
is  as  directly  against  counsePs  contention  as  a  decision  could 
well  be,  for  the  rule  declared  in  Harvey  v.  Cox,  supra,  is  fully 
approved,  and  it  was  held  that  admissions,  although  made  to 
a  different  witness,  were  cumulative  if  of  the  same  class  as 
those  proved  on  the  trial.  The  decision  in  Rains  v.  Ballow, 
supra,  is,  that  "  admissions  of  a  party  of  a  given  fact  are  not 
cumulative  of  other  evidence  tending  to  prove  the  same  fact," 
and  this  is  all  that  is  decided  in  Humphreys  v.  Klick,  supra. 
It  is  evident  that  these  cases  are  not  in  point,  because  the  evi- 
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dence  here  is  of  admissions  of  the  same  class  and  to  the  same 
fact  as  those  proved  on  the  trial.  If  there  had  been  no  such 
admissions  proved,  then  the  cases  cited  would  have  been  in 
point,  for  the  reason  that  there  would  have  been  no  evidence 
of  the  class  to  which  the  newly  discovered  evidence  belongs. 
That  this  is  a  correct  interpretation  5f  the  decision  in  Hum- 
phreys V.  Klick,  mpra,  is  apparent  from  an  examination  of  the 
case  of  Humphries  v,  AdmWs  of  Marshall,  12  Ind.  609,  where 
Greenleaf 's  definition  was  expressly  and  fully  approved,  and 
WoBDEN,  J.,  said  that  evidence  of  admissions  was  not  cumu- 
lative, because  "  it  was  of  a  totally  different  kind  "  from  that 
introduced  on  the  trial^  although  it  went  to  the  same  point. 
Another  of  the  cases  cited  in  Humphreys  v.  Klick,  supra,  is 
Zouker  V.  Wiest,  supra,  where  there  is  a  like  approval  of  Green- 
leaf's  rule,  and  the  court  held,  where  the  plaintiff  himself  had 
testified  as  to  admissions,  that  evidence  of  similar  admissions, 
although  made  to  other  parties,  was  merely  cumulative.  But 
the  language  of  the  decision  in  Humphreys  v.  Klick,  supra, 
is  itself  sufficient  to  show  that  it  does  not  support  appellee's 
contention,. for  it  was  there  said:  "The  evidence,  although 
directed  to  the  same  point  as  that  of  Humphreys  on  the  former 
trial,  in  respect  to  the  point  that  he  was  not  to  sue  on  the  note, 
is  altogether  different  in  kind.  It  is,  therefore,  not  cumula- 
tive merely."  In  Kochel  v.  Barilett,  88  Ind.  237,  Greenleaf 's 
rule  was  again  approved,  and  it  was  held  that  the  newly  dis- 
covered evidence  was  not  cumulative,  for  the  reason,  as  the 
court  said,  "  If  the  newly  discovered  evidence  had  been  pro- 
duced at  the  trial,  it  would  have  tended  to  prove  the  same 
substantial  fects  as  those  to  which  the  testimony  of  all  the  other 
witnesses  for  the  plaintiff  was  directed,  but  in  a  materially 
different  way."  We  have  shown  that  throughout  all  our  cases 
one  controlling  principle  runs,  and  that  is,  that  evidence  of 
the  same  kind  to  the  same  point  is  cumulative,  and  evidence 
of  verbal  admissions  is  of  the  same  kind  when  other  verbal 
admissions  to  the  same  point  were  proved  on  the  trial,  but 
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that  evidence  to  the  same  point  is  not  cumulative  where  it  is 
of  a  different  kind  or  class. 

Judgment  reversed,  with  instructions  to  sustain  the  demur- 
rer to  the  complaint. 

Filed  Feb.  12, 1885. 
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Pbactice.— •^Supreme  QmrL —  Weight  </  JEuidcnce.— Where  there  is  some  evi- 
dence tending  to  sustain  the  verdict,  the  judgment  will  not  be  disturbed 
by  the  Supreme  Court  on  the  weight  of  the  evidence. 

8am£. — Harmless  Error  in  Befecting  Evidence, — The  rejection  of  a  proper 
question  will  not  warrant  the  reversal  of  a  judgment,  where  it  is  ap- 
parent that  the  party  was  not  injured  thereby. 

Evidence. — PrijieipcU  and  Agent. — Statements  of  Agent. — Where  an  agent's 
authority  is  not  general,  but  special  only,  the  statements  of  such  agent 
as  to  any  matter  outside  the  scope  of  his  agency  will  not  bind  the  prin- 
cipal. 

From  the  Fulton  Circuit  Court. 

J,  8,  Slick  and  /.  QmneTf  for  appellant. 

M,  L.  Essick  and  (?.  W,  HolmaUy  for  appellee. 

BiCKNELL,  C.  C. — In  this  case  the  appellee  claimed  $126.85 
for  sawing  31,713  feet  of  ash  lumber  for  the  appellant,  at  $4  a 
thousand.    The  defendant  answered  in  two  paragraphs,  to  wit : 

1.  A  general  denial. 

2.  That  in  August,  1883,  the  plaintiff  and  defendant  had 
a  settlement  of  all  accounts,  upon  which  the  defendant  was 
found  indebted  to  the  plaintiff  in  the  sum  of  $8,  which  he 
paid  before  the  commencement  of  this  suit. 

The  plaintiff  replied  in  two  paragraphs,  viz. : 

1.  A  denial. 

2.  Admitting  a  settlement,  but  alleging  that  it  did  not  em- 
brace the  account  sued  on. 

A  jury  found  a  verdict  for  the  plaintiff  for  $86.85.  The 
defendant's  motion  for  a  new  trial  was  overruled ;  judgment 
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was  rendered  on  the  verdict,  and  the  defendant  appealed. 
The  error  assigned  is  overruling  the  motion  for  a  new  trial. 

The  only  reasons  for  a  new  trial  relied  on  for  the  reversal 
of  the  judgment,  and  discussed  by  the  appellant  in  his  brief, 
are  the  fourth,  the  third  specification  of  the  fifth,  the  sixth 
and  the  seventh. 

The  seventh  is  that  the  verdict  is  not  sustained  by  sufficient 
■evidence. 

The  appellant  claimed  that  he  agreed  with  one  Shively  to 
pay  him  for  lumber  delivered  at  the  appellant's  lumber  yard, 
at  the  rate  of  $20  per  thousand  for  firsts  and  seconds,  and  $8 
per  thousand  for  cullings,  and  that  as  Shively  had  no  money 
to  pay  for  either  logs,  or  sawing,  or  hauling,  the  appellant 
agreed  with  him  to  accept  and  pay  his  orders  in  favor  of  the 
parties  furnishing  the  trees,  or  sawing,  or  hauling,  and  deduct 
the  amount  of  such  orders  from  the  price  of  the  lumber  de- 
livered, and  that  no  such  orders  were  given  to  the  appellee,  and 
that  no  logs  were  ever  sawed  by  the  appellee  for  the  appellant. 

The  appellee  claimed  that  he  sawed  the  logs  for  the  appel- 
lant at  his  request ;  that  the  appellant  admitted  that  the  logs 
were  his,  and  promised  to  pay  for  them. 

The  appellant  says  in  his  brief:  "  This  is  not  a  case  of  con- 
flict in  the  evidence ;  there  is  no  evidence  tending  to  support 
the  verdict." 

The  appellant  testified  as  follows :  "I  wrote  this  letter;  it 
is  in  these  words : 

"'Rochester,  Ind.,  March  15th,  1883. 

"  '  Messrs.  Chandler  &  Tayj^oh— Sirs— I  understand 
that  you  have  a  claim  against  Mr.  John  Carr  for  saw-mill, 
and  are  about  to  close  up  on  him.  I  write  you  in  order  to 
get  you  to  hold  on  a  short  time  yet,  as  the  winter  has  been 
very  close  and  he  could  not  saw.  I  have  about  50  M  feet 
for  him  to  saw,  and  will  pay  him  as  fast  as  he  gets  it  sawed. 
I  don't  advance  on  saw  bills.  I  understand  that  he  has  com- 
menced to  saw  my  logs  now.  Yours  truly, 

"'A.  Baker.^'' 
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The  appellee  testified :  "  I  sawed  lumber  for  Baker,  31,713 
feet  at  $4  per  thousand ;  he  has  not  paid  mc  all ;  he  paid  me 
$40 ;  Baker  told  me  he  would  give  $4  per  thousand  feet ;  he 
said  a  certain  amount  of  logs  he  had  at  the  mill ;  Baker  had 
no  logs  there  except  what  were  brought  there  by  Shively ; 
I  know  where  the  logs  came  from ;  some  came  from  Nelson's, 
some  from  Mickey's  and  some  from  Drudges' ;  Baker  spoke 
of  the  Nelson  and  Mickey  timber  and  said  that  was  his;  he 
said  Shively  was  buying  for  him ;  I  had  asked  Baker  for  my 
money ;  he  would  not  pay  because  I  had  no  order ;  he  claimed 
I  did  not  saw  that  much  lumber ;  he  said  he  would  pay  for 
all  that  had  come  on  the  yard ;  he  said  he  never  paid  with- 
out an  order  from  Shively,  or  when  Shively  was  indebted 
to  him." 

William  Shively  testified :  "  I  bought  the  timber  for  Ba- 
ker ;  he  said,  *  you  are  working  for  me ; '  he  said  for  Carr  to  go 
on,  and  he  would  pay  as  soon  as  it  was  sawed ;  he  said  he 
would  not  advance  money ;  he  also  said  he  agreed  to  pay  the 
saw  bill  and  he  was  going  to  do  it ;  in  conversation  about 
the  timber  Baker  claimed  to  own  it." 

There  was  no  conflict  as  to  the  quantity  of  sawing  done,  or 
as  to  price  of  it,  or  as  to  the  amount  paid  having  been  $40. 
The  foregoing  testimony  tended  to  sustain  the  verdict,  and 
therefore  the  judgment  can  not  be  disturbed  by  this  court  on 
the  weight  of  the  evidence. 

There  was  some  testimony  tending  to  support  the  position 
taken  by  appellant,  to  wit,  that  he  was  liable  for  the  sawing 
to  Shively  only  and  had  no  contract  with  the  appellee,  but 
in  such  a  conflict  this  court  can  not  interfere.  McCarty  v. 
Waterman,  96  Ind.  694. 

The  fourth  reason  for  a  new  trial  is  that  the  court  erred  in 
rejecting  a  question  proposed  to  be  put  by  the  appellant  to 
the  witness  Shively,  as  follows:  "How  many  orders,  if  any^ 
did  you  give  the  plaintiff*  Carr,  directing  the  defendant  Ba- 
ker to  pay  money  to  Carr  upon  the  saw  bill  ?  " 

Inasmuch  as  there  was  some  evidence  tending  to  show  that 
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Baker  was  to  be  liable  only  upon  orders  given  by  Shively, 
.and  as  the  jury  might  possibly  have  adopted  that  view,  we 
think  the  court  erred  in  rejecting  the  question  under  consid- 
eration, but  the  result  showed  that  it  was  a  harmless  error. 
The  verdict  shows  that  the  jury  must  have  found  that  the 
logs  belonged  to  Baker,  and  that  he  was  primarily  liable  for 
the  sawing  thereof;  that  being  so,  it  was  altogether  immate- 
rial how  many  orders  Shively  gave  or  whether  he  gave  any. 
The  rejection  of  a  proper  question  will  not  in  such  a  case 
warrant  the  reversal  of  a  judgment,  the  record  not  showing 
that  the  party  was  injured  thereby.  Lett  v.  Homer,  6  Blackf. 
296 ;  Higgins  v.  State,  7  Ind.  549 ;  Indianapolis,  etc.,  Co,  v. 
Herkimer,  46  Ind.  142. 

The  third  specification  of  the  fifth  cause  for  a  new  trial  is, 
that  the  court  erred  in  rejecting  the  following  question  pro- 
posed to  be  put  by  the  appellant  to  the  witness  McDougal : 
**  State  what,  if  anything,  did  Moses  McGee  say  at  the  settle- 
ment of  that  account,  concerning  it,  and  what  the  plaintiff 
Carr  had  authorized  him  to  do  about  the  account  ?  " 

It  appeared  that  there  had  been  dealings  between  Carr  and 
Baker  distinct  from  the  account  sued  on.  Carr  had  sold  some 
lumber  to  Baker  and  had  done  some  hauling  for  him.  Mc- 
Gee was  Carres  teamster  in  the  hauling,  and  he  was  then  act- 
ing for  Carr,  not  as  his  general  agent,  but  in  reference  to  that 
lumber  and  hauling  only.  He  was  not  shown  to  be  Carr's 
agent  as  to  any  other  matter,  and  what  he  said  as  to  any  other 
matter  could  not  affect  Carr.  There  was  no  error  in  this  refusal. 

The  sixth  reason  for  a  new  trial  is,  that  the  court  sustained 
an  objection  to  the  following  question  proposed  to  be  put  to 
the  appellant  Baker  by  his  counsel :  "  What  is  the  fact  as  to 
there  being  anything  due  from  you  to  Shively  on  the  lumber 
ftirnished  by  Shively  under  his  contract  with  you,  on  the  22d 
day  of  August,  1883?  Was  there  ever  a  time  when  you  were 
owing  Shively  for  the  lumber  under  this  contract,  when  he 
drew  an  order  in  favor  of  plaintiff  Carr,  which  you  refused 
topay?'* 
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What  has  already  been  stated  as  to  the  fourth  reason  for  a 
new  trial  maybe  repeated  as  to  this  sixth  reason,  viz.,  as  there . 
was  some  evidence  tending  to  show  that  the  appellant  was  not 
the  purchaser  of  the  logs,  and  was  to  pay  the  saw  bill  out  of 
the  price  of  the  lumber  payable  to  Shively,  and  then  only  on 
Shively's  orders,  and  as,  when  this  question  was  proposed,  it 
could  not  be  foreseen  that  the  jury  would  not  adopt  the  ap- 
pellant's view  of  the  testimony,  it  was  proper  for  the  appel- 
lant to  show  that  Shively  had  been  fully  paid  for  the  lumber 
at  the  time  of  the  commencement  of  this  suit,  and  had  never 
given  the  plaintiff  any  orders,  when  he  had  anything  due  him, 
which  were  not  paid  by  the  defendants.  The  questions  now 
under  consideration  were,  therefore,  erroneously  rejected,  but 
such  error  was  harmless,  because  the  verdict  shows  that  the 
jury  adopted  the  appellee's  view  of  the  testimony,  and  held 
that  Baker  was  the  owner  of  the  logs  and  primarily  liable  to 
pay  for  the  sawing  thereof.  In  that  view  of  the  case,  these 
questions  were  clearly  altogether  immaterial,  and  the  rejec- 
tion of  them  was  a  harmless  error. 

We  find  no  available  error  in  the  record.  The  judgment 
ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 

Filed  Feb.  12, 1885. 
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Res  Adjudicata. — A  judgment  is  only  conclusive  upon  matters  within 

the  issues,  and  not  on  after-occurring  facts  not  involved  in  the  suit  in 

which  the  judgment  was  rendered. 
Same. — Evidenoe. — It  will  be  presumed  that  the  questions  involved  in  the 

issues  in  a  former  action  were  tried  therein,  and  oral  evidence  of  such 

fact  is  harmless. 

From  the  Morgan  Circuit  Court. 
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J.  V.  Michdl,  J.  F.  CoXy  W.  B.  Harriam  and  W.  E.  Mc- 
Cord,  for  appellant. 

G.  W.  Grvi)b8,  M.  H.  Parka,  G.  A.  Adams  and  /.  S.  Newby,. 
for  appellees. 

Black,  C. — On  the  18th  of  September,  1874,  Henry  Shep- 
lor  purchased  from  one  Henry  H.  Haase,  and  the  latter  con- 
veyed to  the  former,  certain  land  in  Morgan  county.  In 
November,  1874,  and  in  1875,  said  Sheplor,  as  guardian  of 
Dora  I.  Sheplor,  Seymour  A.  Sheplor  and  Darius  E.  Sheplor, 
minors,  received  certain  moneys  of  the  estates  of  his  said 
wards,  and  thereafter  he  used  money  so  received  in  making 
payment  of  purchase-money  for  said  land.  Afterwards,  in 
November,  1875,  the  First  National  Bank  of  Martinsville  re- 
covered a  personal  judgment  against  said  Henry  Sheplor,  in 
the  circuit  court  of  said  county,  which,  therefore,  was  a  liea 
on  said  land.  On  the  22d  of  January,  1876,  said  Henry 
Sheplor  conveyed  said  land  to  his  said  wards  in  payment  of 
their  money  invested  by  him  as  aforesaid.  On  the  24th  of 
March,  1879,  under  an  execution  issued  on  said  judgment, 
said  land  was  sold  by  the  sheriff  to  James  M.  Mitchell. 

Said  Dora  I.  Sheplor  became  the  wife  of  Edward  French, 
and  she  with  her  said  husband  and  said  Seymour  A.  and  Da- 
rius E.  Sheplor  brought  their  suit  against  said  Henry  SHep- 
lor,  the  First  National  Bank  of  Martinsville,  James  M. 
Mitchell  and  others,  in  said  circuit  court,  and  such  proceed- 
ings were  had  that  on  the  12th  of  December,  1879,  judg- 
ment was  rendered  by  said  court  in  said  cause,  that  the  plain- 
tiffs therein  should  take  nothing  by  their  suit,  and  that  the 
defendants  therein  should  recover  their  costs  of  said  plaintiffs. 
From  this  judgment  said  plaintiffs  appealed  to  this  court,  and 
said  judgment  was  affirmed.  See  French  v.  Sheplor ,  83  Ind. 
266  (43  Am.  R.  67).  Aft«r  the  rendition  of  said  judgment, 
and  before  the  expiration  of  one  year  aft;er  said  sheriff  ^s  sale, 
said  Dora  I.  French  and  Seymour  A.  and  Darius  E.  Sheplor 
paid  to  the  clerk  of  said  circuit  court  the  full  amount  of  said 
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Mitchell's  bid  at  said  sale,  with  ten  per  cent,  interest  thereon 
from  the  date  of  the  sale,  for  the  redemption  of  said  real  es- 
tate from  said  sheriff's  sale  to  said  Mitchell,  and  received  the  • 
clerk's  certificate  of  said  payment  for  such  purpose.  Afteiv 
wards,  on  the  10th  of  April,  1880,  said  sheriff  executed  a 
deed  of  conveyance  of  said  real  estate  to  said  Mitchell  pur- 
suant to  said  sale  to  him. 

The  questions  involved  in  said  action,  as  will  be  seen  by 
consulting  the  opinion  of  this  court,  per  Morris,  C,  above 
referred  to,  and  which  were  determined  in  the  trial  court  and 
in  this  court  against  the  plaintiffs  in  said  action,  were,  whether 
said  wards  were  entitled  to  have  a  trust  in  said  land  declared  in 
their  favor,  because  said  guardian,  having  purchased  said  land 
upon  his  own  credit  and  having  taken  the  conveyance  thereof 
to  himself,  afterwards,  in  payment  of  the  purchase-money, 
in  violation  of  his  trust,  used  the  money  of  his  said  wards ; 
and  wlicther  said  wards  were  entitled  to  subrogation  to  the 
rights  of  the  holders  of  liens  existing  on  said  land  from  or 
before  the  time  of  said  guardian's  purchase  thereof,  which  he 
afterward  paid  off  with  such  money  of  his  wards. 

The  action  now  at  bar  was  one  brought  by  said  Mitchell  in 
1882  to  quiet  his  title  to  said  land.  Under  a  cross  complaint 
of  said  Dora  I.  French  and  Seymour  A.  and  Darius  E.  Shep- 
lor,  the  court  found  in  their  favor  and  rendered  judgment 
quieting  their  title  to  said  land.  The  controlling  question  be- 
fore us  is  whether  said  defendants  were  estopped  by  said  former 
judgment  from  asserting  title  to  said  land  upon  the  facts  which 
we  have  stated.  We  think  that  this  question  must  be  deter- 
mined against  the  appellant. 

The  issues  decided  in  the  former  action  did  not  involve  the 
cause  of  action  in  this  suit.  In  the  former  case,  the  plaintiflfe 
therein  were  claiming,  as  to  the  interest  of  said  Mitchell  under 
said  sheriff's  sale,  that  they  had  an  equitable  interest  in  said 
land  because  of  the  use  of  their  money  by  their  guardian  in 
paying  his  indebtedness  for  purchase-money  and  in  discharg- 
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ing  liens  thereon,  and  that  the  interest  of  said  Mitchell  under 
his  purchase  at  sheriff's  sale,  having  been  acquired  by  him  with 
notice  of  such  equitable  interest,  was  subordinate  to  it. 

In  the  case  at  bar,  the  claim  of  the  defendants  under  their 
cross  complaint  recognizes  the  ownership  of  said  land  by  said 
Henry  Sheplor  at  the  date  of  the  judgment  in  favor  of  said 
bank  and  the  validity  of  the  sale  of  the  land  as  his  property 
by  the  sheriff  to  said  Mitchell.  The  conveyance  of  the  land 
in  1876  to  the  appellees  by  said  Henry  Sheplor,  in  consider- 
ation of  his  use  of  their  money  in  the  purchase  thereof  by 
him,  gave  them  a  right  to  redeem  from  said  sheriff's  sale ;  and 
it  is  upon  said  redemption  that  their  claim  of  title  is  based  in 
this  action.  This  fiict,  which  was  not  involved  in  the  former 
suit,  and  which  has  occurred  since  the  rendition  of  the  judg^ 
ment  therein,  makes,  with  the  other  facts  stated,  a  cause  of 
action  for  the  appellees ;  whereas,  as  appears  from  the  decision 
of  this  court  above  cited,  their  complaint  in  the  former  ac- 
tion showing  said  other  facts  failed  to  state  a  cause  of  action 
for  them ;  therefore,  it  can  not  be  claimed  that  the  cause  of 
action  now  presented  by  the  appellees  is  res  judicata. 

On  the  trial,  the  court  permitted  an  attorney  in  the  former 
action  to  testify  for  the  appellees  as  to  the  questions  litigated 
therein.  The  testimony  so  given  was  in  agreement  with  the 
record  of  said  former  action  already  in  evidence,  and,  in  ef- 
fect, merely  showed  by  oral  evidence,  that  the  questions  in- 
volved in  the  issues  in  that  action  were  tried  therein.  This 
would  have  been  presumed  without  the  oral  evidence.  The 
prior  case  having  been  relied  upon  by  the  appellant  as  a  former 
adjudication  of  the  matter  presented  in  this  case  by  the  ap- 
pellees, the  record  of  the  former  action  sufficiently  proved 
the  contrary ;  and  the  oral  evidence,  which  could  not  have  pro- 
duced a  result  different  from  that  which  must  have  been  reached 
without  it,  did  not  harm  the  appellant. 

The  judgment  should  be  affirmed. 
Vol.  100.— 22 
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Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  appellant's  costs. 
Filed  Feb.  25, 1885. 


No.  11,354. 
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IQQ  3^  Pleading. — Joint  Demurrer, — JRirties.— A  party  agaiust  whom  a  cause  of 

1^  _iZ?  action  is  shown  can  not  demur  to  the  complaint  because  no  cause  of 

action  is  shown  against  some  other  defendant.    And  so,  where  there  is 

a  joint  demurrer,  and  a  cause  of  action  is  shown  against  any  one  of  the 

parties  demurring,  the  demurrer  must  be  overruled. 

Partieb. — Joini  IrUerest  of  Plaint^s. — Where  there  are  several  plaintiffs,  a 
joint  interest  in  each  and  all  of  them  must  be  shown,  in  order  to  a 
recovery. 

Decedents'  Estates. —  When  Heirs  may  Colled  Debts, — Where  there  is  no- 
administration,  and  there  are  no  debts  to  pay,  the  heirs  may  collect  the 
debts  payable  to  their  deceased  ancestor. 

Coarrs. — Poatponement  of  Trial, — JudgmenU — A  preliminary  judgment  against 
defendants  on  a  motion  to  postpone  trial  to  a  day  in  term,  for  all  the  costs> 
of  the  term,  is  erroneous.  It  should  be  only  for  the  costs  caused  hy 
the  delay. 

From  the  Fulton  Circuit  Court. 

J.  8.  Frazer,  W.  D.  Frazer  and  J.  8.  8lick,  for  appellants^ 
M.  L,  Emcky  G.  W,  Holman,  G  Byfield^  L.  Howland  and 
L,  L.  Norton^  for  appellees. 

Franklin,  C. — Appellees  sued  appellants  on  account  for 
goods  sold  and  delivered.  A  joint  demurrer  was  overruled 
to  the  complaint,  and  appellants  each  filed  a  separate  general 
denial.  There  was  a  trial  by  jury,  verdict  for  the  plaintiflfe,. 
and  over  a  motion  for  a  new  trial  judgment  was  rendered 
upon  the  verdict. 

The  errors  assigned  are,  overruling  the  demurrer  to  the 
complaint,  rendering  judgment  against  appellants  for  all  the 
costs  of  the  term,  and  overruling  the  motion  for  a  new  trial. 

The  demurrer  to  the  complaint  is  joint  by  all  the  defendants, 
and  only  for  the  cause  of  the  want  of  sufficient  facts  stated.. 
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The  suit  is  by  the  plaintiffs  as  partners,  and  against  the  de- 
fendants as  partners.  The  complaint  avers  that  one  member 
of  the  late  firm  of  plaintifls,  since  the  commencement  of  the 
suit,  had  died,  and  by  leave  of  the  court  the  complaint  had 
been  amended  by  the  substitution  of  his  widow^s  name  in  the 
place  of  that  of  the  deceajsed,  averring  that  deceased  had  willed 
all  his  interest  in  the  partnership  accounts  to  such  widow,  and 
that  all  the  partnership  debts  were  paid. 

The  bill  of  particulars  filed  with  the  complaint,  as  an  ex- 
hibit, and  made  a  part  thereof,  is  made  out  and  stands  against 
one  of  the  defendants  individually. 

Under  the  demurrer,  there  are  two  objections  presented  to 
this  complaint.  The  first  is  that  the  bill  of  particulars  being 
only  against  one  of  the  defendants,  no  cause  of  action  is  shown 
against  the  other  defendants.  The  second  is  that  no  cause  of 
action  is  shown  in  favor  of  one  of  the  plaintiffs  (the  wife  of 
the  deceased  partner).  The  demurrer,  being  joint  by  all  the 
defendants,  can  not  raise  the  first  question  presented.  If  in 
such  case  there  is  any  cause  of  action  shown  against  any  one 
of  the  defendants,  the  demurrer  must  be  overruled.  In  order 
to  be  available,  in  such  cases,  the  demurrer  must  be  separately 
by  the  defendants,  or  by  the  defendants  jointly,  against  whom 
no  cause  of  action  is  shown.  The  party  against  whom  a 
cause  of  action  is  shown  can  not  demur  to  the  complaint  be- 
cause no  cause  of  action  is  shown  against  some  other  defend- 
ant or  defendants.  There  is  no  error  in  overruling  the  de- 
murrer for  this  cause.  See  the  following  recent  cases :  Rector 
V.  Shirk,  92  Ind.  31 ;  Campbell  v.  Martin,  87  Ind.  577 ;  Ax- 
tel  V.  Chase,  83  Ind.  546;  Carter  v.  Zenblin,  68  Ind.  436, 
Many  other  cases  to  the  same  purport  might  be  cited. 

As  to  the  second  objection,  that  no  cause  of  action  is  shown 
in  one  of  the  plaintiffs,  the  law  is  equally  well  settled  by  nu- 
merous decisions  of  this  court,  that  under  a  demurrer  stating 
for  cause  the  want  of  sufficient  facts,  the  defendants  may  take 
advantage  of  want  of  sufficient  facts  as  to  any  one  of  the 
plaintiffs.     The  complaint,  in  order  to  constitute  a  good  cause 
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of  action,  must  show  a  joint  interest  and  cause  of  action  in 
each  and  all  of  the  plainti&.  The  defendants  can  not  be 
called  upon  to  answer  a  complaint  that  only  shows  a  cause  of 
action  in  favor  of  a  part  of  the  plaintiffs.  The  payment  of 
a  judgment  rendered  in  such  a  case  would  not  be  a  payment 
to  the  persons  justly  entitled  to  receive  the  same,  and  would 
not  be  a  bar  to  another  suit  by  the  parties  who  were  rightfully 
entitled  to  collect  the  same.  Hence  the  erroneously  over- 
ruling of  a  demurrer  to  the  complaint  in  such  cases  has  in- 
variably been  held  by  this  court  as  a  good  cause  for  reversing 
the  judgment.  We  have  found  no  case  in  this  court  in  which 
the  judgment  for  this  cause  was  reversed,  only  as  to  the  plain- 
tiff* in  whom  no  cause  of  action  was  shown  by  the  complaint. 
See  the  cases  of  Thomas  v.  Irwin,  90  Ind.  557 ;  Hyatt  v. 
Cochran,  85  Ind.  231;  Headnck  v.  Brattain,  83  Ind.  188; 
Martin  v.  Davis,  82  Ind.  38;  Schee  v.  Wiseman,  79  Ind.  389 ; 
Nave  V.  Hadley,  74  Ind.  155 ;  Harris  v.  Harris,  61  Ind.  117 ; 
Parker  v.  Small,  58  Ind.  349 ;  lApperd  v.  Edwards,  39  Ind. 
165;  Maple  v.  Beach,  43  Ind.  51.  Other  similar  cases  might 
be  cited. 

It  is  also  well  settled  that  where  there  is  no  administration 
and  no  debts  to  pay,  the  heirs  may  collect  the  debts  payable 
to  their  deceased  ancestor.  See  the  ca«e  of  Salter  v.  Salter, 
98  Ind.  522,  and  the  authorities  therein  cited. 

There  is  no  allegation  in  the  complaint  under  consideration, 
that  there  was  no  administration  with  the  will  annexed,  or  no 
executor  upon  the  estate  of  the  deceased  partner;  or  that 
there  were  no  debts  against  his  estate,  so  as  to  authorize  the 
legatee,  the  widow,  to  sue  for  a  claim  willed  to  her.  There 
is  no  cause  of  action  shown  in  such  widow.  For  this  reason 
the  court  erred  in  overruling  the  demurrer  to  the  complaint. 

We  need  not  examine  the  reasons  stated  for  a  new  trial. 
They  are  mostly  based  upon  the  rulings  of  the  court  in  the 
introduction  of,  and  offering  to  introduce  evidence,  and  the 
instructions  of  the  court  to  the  jury.     These  questions  will 
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not  necessarily,  and  may  not  again  arise  upon  a  subsequent 
trial,  and  we  therefore  decide  nothing  in  relation  to  them. 

The  preliminary  judgment  rendered  against  the  defendants, 
upon  the  motion  to  postpone  the  trial  to  a  day  in  term,  for  all 
the  costs  of  that  term,  is  erroneous,  it  should  only  have  been 
for  the  costs  caused  by  the  delay.  The  preliminary  judgment 
as  to  costs,  and  the  final  judgment  should  both  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  for  costs  on  the  motion  to  post- 
pone the  trial,  and  the  final  judgment  in  the  case,  be  and  the 
same  are  both  reversed,  at  appellees'  costs ;  and  that  the  cause 
be  remanded  to  the  court  below  with  instructions  to  set  aside 
all  the  proceedings  of  the  court  below  back  to  the  ruling  upon 
the  demurrer,  to  sustain  the  demurrer  to  the  complaint,  and 
for  further  proceedings. 

Filed  Dec.  17, 1884.    Modified  Feb.  12, 1886. 


No  9616. 
Hill  et  al.  v.  Nisbet  et  al. 

Railboads.— Om«o/uia<u>n.--f\«6/ic  Pblicy,  —Under  the  statutes  of  this  State, 
railroad  corporations  maj  acquire  by  purchase,  or  consolidate  with, 
other  connecting  or  intersecting  lines;  and  the  organization  of  a  rail- 
road corporation,  with  the  view  of  ultimately  consolidating,  upon  equita- 
ble terms  and  in  accordance  with  the  provisions  of  the  statute,  with  one 
already  existing,  is  not  against  public  policy. 

Same. — Buying  Stock  in  other  Roads. —  Ultra  Vires. — A  railroad  company, 
having  power  to  consolidate  with  connecting  or  intersecting  lines,  may, 
under  the  statute,  with  a  view  to  accomplishing  such  consolidation  and 
carrying  out  the  object  for  which  it  was  created,  purchase  the  stock  of 
such  other  roads. 

Same. — Equity, — Estoppel — Persons  who  constituted  a  majority  of  the  direc- 
tors when  such  purchase  of  stock  was  made,  can  not  be  heard  in  equity 
to  question  the  validity  of  such  purchase. 

Same. —  TJranrfer  (/  SStodfc.  —  Sureties.  —  IndemnUy.  —  A  railroad  company, 
merely  organized,  but  without  means  or  credit,  purchased  stock  of  an- 
other company,  giving  its  notes  therefor  with  sureties,  the  stock  pur- 
chased being  held  by  one  of  the  sureties  for  indemnity.    It  failed  to 
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pay  its  notes  at  maturity,  and  its  stockholders  prevented  the  making  of 
assessments  or  calls  upon  themselves  to  provide  a  fund  for  such  pay- 
ment, the  stock  purchased  then  being  of  less  value  than  was  supposed 
when  the  purchase  was  made.  Thereupon  an  arrangement  was  made 
by  the  concurrence  of  the  purchasing  company  and  its  sureties,  some 
of  whom  were  its  directors,  whereby  an  association  of  men,  including 
said  sureties,  took,  in  good  faith,  a  transfer  of  the  stock,  paying  therefor 
the  notes  which  had  been  given  for  it. 

Hddj  that  the  transfer  of  the  stock  was  not  void,  and  equity  would  not 
interfere  to  set  it  aside  at  the  instance  of  stockholders  who  had  paid 
nothing  upon  their  stock  subscriptions. 

Same. — Forfeiture  of  Stock  for  Non-Payment  of  CalU, — Notice, — ^The  non-pay- 
ment of  calls  upon  subscriptions  for  capital  stock,  if  notice  of  the  calls 
and  demand  of  payment  be  made,  will,  without  other  notice,  warrant  a 
forfeiture  of  the  stock  under  section  3896,  R.  S.  1881. 

Practice. — Pleading, — Complaint. — Amendment, — Interrogatories, — When  an 
amended  complaint  is  filed,  it  supersedes  not  only  the  original  com- 
plaint, but  interrogatories  filed  with  it,  and  in  that  case  it  is  not  error 
to  refuse  to  require  more  specific  answers  to  such  interrogatories. 

From  the  Vanderburgh  Circuit  Court. 
A.  P.  Hovej/y  O.  V.  Menzies  and  iJ.  A.  Hill,  for  appellants. 
A.  Iglehariy  J.  E.  Igkhart,  S.  Fanoe,  C  Denby  and  D.  B. 
Kunder,  for  appellees. 

Mitchell,  J. — ^This  suit  was  brought  by  Robert  A.  Hill 
and  George  W.  Shanklin,  against  Watkins  F.  Nisbet,  Henry 
F.  Blount,  Frederick  W.  Cook,  William  Heilman,  John  E. 
Martin,  Samuel  Orr,  Charles  E.  Bennett,  Daniel  J.  Mackey, 
Robert  K.  Dunkerson,  Francis  Hopkins,  The  Evansville 
Local  Trade  Railroad  Company,  The  Cincinnati,  Rockport 
and  Southwestern  Railway  Company,  and  The  Evansville  and 
Terre  Haute  Railroad  Company. 

It  is  charged  in  the  complaint  with  much  particularity  and 
detail  of  circumstance,  that  the  appellants  Hill  and  Shanklin 
are  stockholders  in  the  Evansville  Local  Trade  Railroad  Com- 
pany, and  that  the  other  individual  defendants  are,  some  of 
them,  officers,  directors  and  stockholders  of  the  two  corpora- 
tions first  named,  and  the  others  of  that  last  named,  and  that 
the  Local  Trade  Company,  some  time  before  the  commence- 
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ment  of  this  suit,  purchased  two  hundred  and  forty-four 
thousand  dollars  of  the  stock  of  the  Cincinnati,  Rockport  and 
Southwestern  Railway  Company ;  that  some  of  the  appellees, 
directors  of  the  Local  Trade  Company,  purchased  the  bonds 
of  the  Cincinnati,  etc.,  Co.,  with  the  property  of  the  Local 
Trade  Co.,  but  claim  to  own  the  bonds  individually ;  that,  by 
threats  and  intimidation,  they  have  compelled  all  other  stock- 
holders of  the  Local  Trade  Co.  (except  plaintiffs)  to  surrender 
their  stock  in  that  company  to  them. 

It  is  charged,  also,  that  some  of  the  appellees,  directors 
of  the  Local  Trade  Co.,  and  of  the  Cincinnati,  etc.,  Co., 
entered  into  a  combination  and  conspiracy  with  others  of  the 
appellees,  some  of  whom  are  interested  in  the  Evansville  and 
Terre  Haute  Railroad  Co.,  intending  fraudulently  to  give  the 
last  named  company  some  unjust  advantage  over  the  property 
of  the  Local  Trade  Co. ;  that  the  defendants,  not  corporations, 
got  possession,  and  made  themselves  the  directors,  of  the 
Cincinnati,  etc.,  Co.,  by  voting  the  stock  owned  by  the  Local 
Trade  Co.  (which  was  sixty  per  cent,  of  the  whole),  and  that 
neither  of  them  personally  owned  any  stock,  and  made  such 
of  themselves  as  were  directors  of  the  Evansville  and  Terre 
Haute  Railroad  Co.  directors  of  the  Cincinnati,  etc.,  Co.,  and 
made  the  president  and  the  secretary  of  the  Terre  Haute  Co. 
the  president  and  the  secretary  of  the  Cincinnati,  etc.,  Co.,  and 
moved  the  Cincinnati,  etc.,  Co.  into  the  general  offices  of  the 
Terre  Haute  Co. ;  that  it  is  the  design  of  the  defendants,  after 
defrauding  all  of  the  other  stockholders  of  the  several  com- 
panies out  of  their  stock,  to  connect  the  properties,  making 
one  property  of  great  value,  to  wit,  of  the  value  of  one  mil- 
lion dollars,  and  then  to  own  the  same ;  that  since  this  suit 
defendants  are  seeking  to  defeat  the  court  in  the  equitable  ad- 
justment between  the  parties  herein,  and  to  that  end  have 
subscribed  stock  in  the  Local  Trade  Co.,  but  not  b(ma  fide  ; 
have  made  assessments  upon  the  stock  of  the  plaintiffs,  not 
bonafidcy  but  for  the  purpose  of  hindering  the  plaintifls  in 
this  suit ;  that  the  Local  Trade  Co.  is  being  run  in  debt  to 
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the  Terre  Haute  Co.  by  contracts  made  by  directors  of  the 
Terre  Haute  Co.  for  the  Local  Trade  Co. ;  that  the  defend- 
ants have  attempted,  clandestinely,  to  consolidate  the  Local 
Trade  Co.  with  the  Cincinnati,  etc.,  Co.,  and  another,  without 
the  knowledge  or  consent  of  the  stockholders  of  either  of  the 
companies,  and  have  attempted  to  put  a  mortgage  upon  the 
property  for  the  sum  of  six  hundred  thousand  dollars,  to  create 
a  new  stock  in  the  sum  of  eight  hundred  thousand  dollars, 
and  are  dividing  the  bonds  and  stock  so  created  among  them- 
sel\»»  as  the  owners  in  entirety  of  these  corporations,  and  are 
di  vertipg  the  properties  and  the  proceeds  thereof,  of  the  Local 
Trade  and  the  Cincinnati,  etc.,  Companies,  to  the  payment  of 
interest  on  the  bonds  and  dividends  on  the  stock  so  created 
and  divided  among  themselves;  that  the  defendants  have 
turned  over  the  properties  of  these  companies  to  the  pretended 
consolidated  company,  and  are  now  attempting  to  sell  the 
consolidated  company  to  strangers,  and  are  paying  the  ex- 
penses of  this  litigation  out  of  the  properties  of  these  com- 
panies. Wherefore  they  pray  that  defendants  having  any  of 
the  bonds  be  declared  trustees;  that  all  sales  of  such  bonds 
by  them  be  declared  void,  and  that  such  bonds  be  cancelled 
as  paid-off  indebtedness ;  that  all  assignments  of  Local  Trade 
stock,  compelled  by  threats  and  intimidation  and  held  by  them, 
be  held  in  trust ;  that  all  subscriptions  to  Local  Trade  stock 
that  were  procured  or  managed  by  officers  of  the  Terre  Haute 
Co.  be  declared  void ;  that  the  sale  of  any  corporate  property 
by  directors  to  themselves  be  declared  void ;  that  the  pre- 
tended consolidation  and  the  mortgage  afterwards  be  declared 
void ;  that  the  assets  of  the  companies  be  marshalled  and  their 
debts  ascertained;  that  if  the  attempted  consolidation  shall 
be  found  legal,  the  court  find  who  are  the  stockholders,  and 
the  share  of  each ;  for  a  receiver  and  all  other  proper  relief. 
The  defences  which  the  appellees  set  up  to  defeat  the  plain- 
tifls*  right  to  the  relief  demanded,  and  which  are  material 
to  be  stated,  are  pleaded  in  two  affirmative  answers.  The 
substance  of  the  first,  stated  in  an  abbreviated  form,  is,  that 
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th€  $244,000  of  the  capital  stock  of  the  Cincinnati,  Rockport 
and  Southwestern  Railway  Company  was  purchased  for  $60,- 
000,  for  which  the  notes  of  the  Local  Trade  Railroad  Com- 
pany were  given,  but  as  the  company  had  nothing  but  a  paper 
organization,  no  money,  property  or  credit,  the  defendants 
Nisbet,  Heilman,  Cook  and  Blount  became  the  sureties  on 
its  notes,  and  by  agreement  with  its  board  of  directors,  the 
stock  purchased  was  transferred  to  Heilman,  to  be  held  by 
him  as  collateral  security  until  the  $50,000  was  paid,  and  the 
sureties  released.  After  this  purchase,  the  stockholders  of 
the  Local  Trade  Company,  including  the  plaintiffs,  refused 
to  allow  any  assessments  to  be  made  on  their  stock,  leaving 
the  company  without  any  ability  to  meet  its  notes  and  re- 
lieve its  sureties.  The  sureties,  finding  themselves  in  this 
situation,  deemed  it  best  for  the  Local  Trade  Company  and 
themselves  that  they  should  secure  the  control  of  the  Cincin- 
nati, etc..  Railway  Company,  with  a  view  of  disposing  of  it 
and  escaping  loss,  and  accordingly  they  purchased,  on  their 
individual  account  and  with  their  own  means,  a  number  of  its 
bonds  and  other  indebtedness  and  a  quantity  of  its  stock. 
Subsequently,  by  an  arrangement  which  was  approved  by  the 
board  of  directors  of  the  Local  Trade  Company,  the  $244,000 
of  stock  held  by  it  was  sold  and  transferred  to  Nisbet,  Heilman, 
Cook  and  Blount,  upon  the  consideration  that  they  would 
pay  the  $50,000  upon  which  they  had  become  its  sureties, 
and  save  it  harmless  from  any  further  liability  on  that  account, 
and  later  these  gentlemen  transferred  that,  with  all  the  other 
interests  which  they  had  purchajsed  in  the  Cincinnati,  etc.,  Co., 
to  Charles  Bennett  and  others  associated  with  him.  The 
transfer  of  the  stock  to  Nisbet  and  his  associates  was  made 
to  enable  them  to  transfer  it  to  Bennett  and  his  associates  in 
pursuance  of  a  previous  agreement. 

It  is  averred,  that  in  all  this  Nisbet,  Heilman,  Cook  and 
Blount  derived  no  personal  benefit  whatever  except  to  be  re- 
lieved from  their  obligation  to  pay  the  $50,000,  and  that  the 
Local  Trade  Company  and  its  stockholders  suffered  no  in- 
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jury  whatever,  and  that  it  was  thereby  released  from  tBe 
payment  of  its  obligation  which  it  was  wholly  unable  to 
meet,  and  that  neither  the  plaintiffs  nor  the  Local  Trade 
Company  ever  had  or  were  to  have  any  right  or  title  to  the 
stock  sold,  except  upon  the  contingency  that  it  should  pay 
the  $50,000  for  which  it  had  given  its  notes ;  that  it  never 
had  paid,  and  was  wholly  unable  to  pay,  anything  on  its  notes 
given  for  the  stock,  and  that  the  stock  sold  was  of  less  value 
than  the  company  realized  for  it,  and  that  the  best  interests 
of  the  Local  Trade  Co.,  required  that  the  sale  should  be 
made ;  that  by  means  of  the  sale  of  the  stock  owned  by  the 
Local  Trade  Co.  and  the  other  stock  and  interests  which 
Nisbet  and  the  other  defendants  associated  with  him  had  ac- 
quired in  the  Cincinnati,  etc.,  Co.,  to  Bennett  and  his  asso- 
ciates, an  arrangement  was  effected  whereby  a  large  amount 
of  solvent  subscriptions  were  obtained  to  the  stock  of  the 
Local  Trade  Co.,  by  means  of  which  it  was  enabled  to  build 
and  complete  a  large  part  of  its  road  in  a  first-class  manner, 
and  that  after  building  a  poi*tion  of  its  road,  by  the  consent 
of  all  its  stockholders,  and  upon  terms  mutually  agreed  upon 
with  the  other  companies,  it  was  duly  consolidated  according 
to  the  terms  of  the  statute,  with  two  other  railway  compa- 
nies, under  the  name  of  the  Evansville,  Rockport  and  East- 
ern Railway  Company,  resulting  in  securing  to  the  city  of 
Evansville,  in  whose  interest  the  Local  Trade  Co.  was  or- 
ganized, a  well  built  and  well  equipped  railroad,  seventy-two 
miles  in  length,  all  of  which  it  is  averred  has  resulted  in  great 
benefit  to  the  stockholders  of  the  Local  Trade  Co. 

The  next  affirmative  answer  alleges  that  the  plaintiffs  had 
paid,  one  of  them  nothing,  and  the  other  substantially  noth- 
ing on  their  stock,  or  on  the  subscriptions  therefor.  It  also 
alleges,  in  particular  detail,  giving  dates,  etc.,  that  various  as- 
sessments, or  calls,  had  been,  from  time  to  time,  made  on  all 
the  stock  of  stockholders  of  the  Local  Trade  Company,  by 
its  board  of  directors,  of  which  the  plaintiffs  were  duly  no- 
tified, and  that  demand  of  payment  had  from  time  to  time 
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been  made  on  them,  and  that  they  had  failed  and  refused  to 
pay  the  calls,  and  that  on  that  account  its  board  of  directors 
had  by  resolution  duly  entered  of  record  declared  the  plain- 
tiffs' stock  forfeited,  and  that,  by  reason  of  such  forfeiture  of 
their  stock,  they  had  no  right  to,  or  interest  in  maintaining 
the  action  they  were  prosecuting.  The  forfeiture  was  declared 
pending  the  suit.  Both  of  these  answers  were  held  good  on 
demurrer. 

To  the  second  paragraph,  which  is  the  first  affirmative  an- 
swer, the  plaintiffs  set  up,  in  substance,  that  the  consolidation 
of  the  several  railroad  companies,  as  alleged  in  the  answer, 
was  illegal  for  want  of  proper  notice,  and  that  it  was  without 
authority,  and  that  no  record  of  such  consolidation  had  been 
made,  etc. 

To  the  answer  alleging  the  assessment  and  forfeiture  of  their 
stock,  the  plaintiffs  replied  as  follows : 

"  That  the  said  Evansville  Local  Tradie  Railroad  Company, 
in  making  the  demand  for  the  said  calls  mentioned  in  the  said 
paragraph  of  said  answer,  did  not  state  or  intimate  any  in- 
tention whatever  to  forfeit  either  the  payments  heretofore 
made  or  the  stock  of  the  plaintiffs  mentioned  in  said  answer, 
upon  the  non-payment  or  in  consequence  of  the  non-payment 
of  said  calls,  and  tliat  said  plaintiffs  have  never  had  any  no- 
tice of  the  intention  of  said  board  of  directors  to  make  said 
forfeitures,  nor  have  they  had  notice  of  any  time  or  place 
where  said  board  of  directors  would  meet  to  make  said  for- 
feitures." 

Both  of  these  replies  went  out  on  demurrer,  and,  refusing 
to  make  any  further  reply,  judgment  was  rendered  against 
the  plaintiffs  for  costs,  and  from  that  judgment  they  bring 
this  appeal. 

The  questions  necessary  to  a  proper  determination  of  the 
case  may  all  be  comprehended  under  the  following  statement: 

1.  Was  the  purchase  of  the  two  hundred  and  forty-four 
thousand  dollars  of  the  stock  of  the  Cincinnati,  Rockport 
and  Southwestern  Railway  Company,  by  the  Evansville  Local 
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Trade  Railroad  Company,  ultra  vires  f  and,  if  it  was,*are  the 
appellees  in  a  situation  to  assert  that  fact  ? 

2.  If  the  Evansville  Local  Trade  Railroad  Company,  by 
the  purchase  of  the  stock  in  the  manner  and  under  the  cir- 
cumstances set  out,  acquired  in  it  a  right,  either  legal  or  equit- 
able, was  the  sale  of  it  by  Nisbet  and  his  associates  to  Ben- 
nett and  his  associates,  under  the  circumstances  and  on  account 
of  their  relations  to  the  Local  Trade  Co.,  absolutely  void,  or 
only  voidable  ?  and, 

3.  If  it  was  voidable  only,  do  the  facts  presented  in  the 
whole  record  show  such  equities  in  favor  of  the  appellants,, 
and  such  injury  to  them,  as  entitle  them  to  a  decree  of  the 
court  avoiding  it? 

There  are  several  collateral  questions  more  or  less  involved, 
but  the  settlement  of  the  controversy  between  the  parties  will 
depend  upon  the  conclusions  which  shall  be  reached  upon  the 
questions  stated. 

The  Evansville  Local  Trade  Railroad  Company  was  or- 
ganized under  the  general  statute  of  the  Stat^  for  the  organi- 
zation of  railroads,  with  the  purpose  in  view  of  constructing 
a  railroad  from  the  city  of  Evansville  to  some  point  of  con- 
nection with,  or  intersection  of,  the  Cincinnati,  Rockport  and 
Southwestern  Railway,  and  from  the  whole  record  it  may  be 
gathered  that  it  was  within  the  object  of  the  organization  to* 
become  ultimately  consolidated  with  the  latter  company.  The 
general  purpose  being  to  promote  the  commercial  interests  of 
the  city  of  Evansville,  and  to  create  a  railroad  corporation 
whose  business  would  prove  remunerative  to  its  stockholders. 

As,  under  the  statutes  of  the  State,  railroad  corporations 
may  be  organized,  and  after  organization  they  may  acquire  by 
purchase,  or  consolidate  with,  other  connecting  or  intersecting 
lines,  it  can  not  be  said  that  the  organization  of  a  railroad 
corporation,  with  a  view  of  ultimately  becoming  consolidated, 
upon  equitable  terms  and  in  accordance  with  the  provisions 
of  the  statute,  with  one  already  existing,  is  gainst  public^ 
policy. 
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At  the  time  of  the  purchase  of  the  stock  in  question  the 
Local  Trade  Railroad  Company  was  in  its  incipiency,  not 
having  progressed  farther,  perhaps,  than  a  paper  organiza- 
tion,  and  the  subscription  of  $70,750  to  its  stock. 

It  does  not  appear  whether  its  line  had  been  located  or  not, 
but  if  this  was  done  it  seems  to  be  granted  that  no  further 
progress  had  been  made.  It  seems  to  be  conceded  on  all 
hands,  too,  that  the  accomplishment  of  the  end  had  in  view 
by  its  projectors  would  be  greatly  facilitated  by  the  acquisi- 
tion by  it  of  a  controlling  interest  in  the  Cincinnati,  etc.,  Co., 
with  the  ultimate  purpose  in  view  of  consolidating  the  two  ' 
properties,  thereby  making  one  of  more  value  to  the  stock- 
holders and  of  more  efficiency  for  public  good. 

The  proposition  is  stated  broadly  in  many  cases,  that  one 
corporation  can  not,  without  express  statutory  authority,  be- 
come the  owner  of  any  portion  of  the  stock  of  another  cor- 
poration. Pearce  v.  Madison,  etc.,  R.  R.  Co.,  21  How.  441 ; 
Mutual  Samnga  Bank,  etc.,  Ass'n  v.  Meridian  Agency  Co.,  24 
Conn.  159 ;  Franklin  Co.  v.  Lewiston  Savings  Bank,  68  Maine, 
43 ;  Central  Railroad  Co.  v.  Collins,  40  Ga.  582 ;  Sumner  v. 
Marcy,  3  Wood.  &  M.  105 ;  Franklin  Bank  v.  Commercial 
Bank,  36  Ohio  St.  350  (38  Am.  R.  594). 

It  is  said  that  if  this  were  not  so,  a  banking  corporation 
could  become  the  operator  of  a  railroad,  or  a  railroad  cor- 
poration might  engage  in  the  banking  business.  It  must  be 
said  at  once,  that  where  the  purchase  of  stock  in  one  cor- 
poration by  another  amounts  to  engaging  in  a  business  other 
than  that  authorized  by  its  charter,  such  purchase  is  ultra 
vires,  and  this  is  so,  not  because  the  pui:chase  is  stock,  but  be- 
cause the  business  is  outside  the  scope  of  its  charter. 

Whether  the  purchase  of  stock  in  one  corporation  by  an- 
other is  ultra  vires  or  not,  must  depend  upon  the  purpose  for 
which  the  purchase  was  made,  and  whether  such  purchase 
was,  under  all  the  circumstances,  a  necessary  or  reasonable 
means  of  carrying  out  the  object  for  which  the  corporation  was 
created,  or  one  which  under  the  statute  it  might  accomplish. 
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Section  3951,  R.  S.  1881,  authorizes  any  railroad  corpora- 
tion organized  under  the  provisions  of  the  general  railroad 
law,  "  to  acquire,  by  purchase  or  contract,  the  road,  road-bed, 
real  and  personal  property,  rights  and  franchises  of  any  other 
railroad  corporation  or  corporations  which  may  cross  or  in- 
tersect "  its  line ;  and  if  in  any  case  it  should  appear  to  be  a 
necessary  or  reasonable  means  to  that  end,  no  reason  is  per- 
ceived why  it  might  not  be  accomplished  by  purchasing  the 
stock,  instead  of  purchasing  the  corporate  property  directly. 
In  short,  the  purchase  of  stock  by  one  railroad  corporation  in 
another  will  be  upheld  whenever  it  is  a  necessary  or  reason- 
able means  to  the  accomplishment  of  an  end  proposed,  which 
is  within  the  scope  of  its  statutory  powers. 

Keeping  in  view  the  averments  in  the  complaint,  from 
which  the  purpose  for  which  the  stock  was  purchased  may  be 
fairly  inferred,  and  considering  the  broad  and  comprehensive 
powers,  conferred  by  the  statutes  on  railroad  corporations, 
authorizing  them  to  acquire  real  and  personal  property  "  nec- 
essary to  accomplish  the  objects  for  which  the  corporation  is 
created,^^  and  to  acquire  the  property  of,  and  consolidate  with 
uncompleted  connecting  and  intersecting  lines,  and  we  catt 
not  say  that  the  purchase  of  the  stock  was  unauthorized.  R. 
S.  1881,  sections  3903,  3951. 

The  presumption  must  be  indulged  that  the  purchase  of 
the  stock  of  the  Cincinnati,  etc.,  Co.  by  the  Local  Trade  Co., 
was  a  necessary  or  reasonable  means  to  the  accomplishment 
of  the  object  which  the  corporation  had  in  view,  and  that 
that  object  was  within  some  one  of  its  statutory  powers.  Ryan 
V.  Leavenworth,  etc.,  R.  W.  Co.,  21  Kan.  365.  The  facts  in  the 
case  cited  were  that  the  Leavenworth,  Atchison  and  North- 
western Railway  Company  was  organized  to  construct  a  rail- 
road from  Leavenworth  to  Atchison,  and  the  Missouri  River 
Railroad  Company  owned  a  railroad  running  from  Leaven- 
worth to  Wyandotte.  *  The  company  first  named  purchased 
from  the  county  and  city  of  Leavenworth  $250,000  of  the 
stock  of  the  last  named  company,  with  a  view  of  having  a  con- 
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tinuous  line  from  Atchison  to  Wyandotte,  and  the  contention 
was  made  there,  as  here,  that  the  purchase  of  the  stock  was  ultra 
vires.  The  learned  judge,  pronouncing  the  judgment  of  the 
court  in  that  case,  after  referring  to  the  statutes  of  the  State 
of  Kansas,  which  are  similar  to  ours,  said :  "  In  view  of 
these  powers  so  conferred  by  law,  the  act  of  purchasing  said 
stock  by  the  Leavenworth,  Atchison  and  Northwestern  Kail- 
road  Company  of  the  county  and  city  of  Leavenworth,  was 
not  vitrd  vires.  While  it  is  not  shown  by  the  petition  that 
the  purchase  of  this  stock  was  necessary  for  the  purposes  of 
the  corporation,  in  the  absence  of  any  statement  to  the  con- 
trary, we  are  to  presume  the  company  was  acting  within  the 
terms  of  its  authority  and  power/^ 

Church,  J.,  in  City  of  Bridgeport  v.  Housatonuc  R.  R. 
Co.,  16  Conn.  475,  said :  "  It  has  long  been  "an  established 
principle  in  the  law  of  corporations,  that  they  may  exercise 
all  the  powers  within  the  fair  intent  and  purpose  of  their 
creation.  *  *  *  In  doing  this,  they  must  have  a  choice 
of  means  adapted  to  ends,  and  are  not  to  be  confined  to  any 
one  mode  of  operation.^' 

Aside  from  the  conclusion  already  reached  as  to  the  power 
of  the  Local  Trade  Co.  to  purchase  the  stock  of  the  other 
corporation,  there  can  be  little  doubt  that  the  appellees  who 
make  this  question  are  in  no  position  to  insist  upon  the  want 
of  power  of  the  corporation,  in  which  they  were  at  the  time 
a  majority  of  the  directors,  to  make  the  purchase. 

The  stock  having  been  actually  purchased  by  the  corpora- 
tion while  they  were  its  directors,  and  it  being  charged  that 
they  have  improperly  disposed  of  it,  it  must  be  held  as  to 
them,  however  it  might  have  been  as  to  others,  that  the  pur- 
chase was  valid. 

At  the  time  the  stock  was  purchased  by  or  for  the  corpo- 
ration, some,  if  not  all,  of  these  appellees  were  on  its  board  of 
directors,  and  while  the  stock  was  purchased  in  its  name  and 
for  its  ultimate  benefit,  the  title  to  it  was  very  properly  trans- 
ferred to  Heilman  as  an  indemnity  against  loss  on  account  of 
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their  having  become  the  sureties  for  the  purchase-price.  The 
debt  became  due,  was  renewed,  and  became  due  again.  The 
corporation  had  neither  money,  property  nor  credit.  The 
stockholders  refused  to  permit  assessments  to  be  made  on 
their  stock,  so  as  to  provide  a  fund  out  of  which  to  pay  the 
1(50,000  and  interest  then  due,  and  the  stock  purchased  was 
found  to  be  much  less  valuable  than  it  was  supposed  to  be  at 
the  time  of  the  purchase. 

At  this  juncture,  Bennett  and  his  associates  agreed  to  pur- 
chase the  stock  provided  the  legal  title  in  Heilman.  and  the 
equitable  right  of  the  company  could  be  transferred  to  them, 
and  a  contract  was  accordingly  negotiated  between  Nisbet,  for 
the  company  on  the  one  hand,  and  Bennett,  for  himself  and 
associates  on  the  other. 

Bennett  and  his  associates  were  making  the  purchase  of  the 
stock  in  the  Cincinnati,  etc.,  Co.,  with  a  view  to  a  reorgani- 
zation of  the  Local  Trade  Co.,  which  seems  to  have  been 
abandoned  by  its  friends  and  existed  only  in  name.  Ultimately, 
they  intended  to,  and  did,  consolidate  the  two  corporations, 
built  and  equipped  the  road  in  a  substantial  manner,  and  this 
was  their  known  purpose  in  making  the  purchase. 

The  board  of  directors  of  the  Local  Trade  Co.,  embracing 
all  its  stockholders  except  the  plaintiffs,  entered  of  record  an 
order  for  the  transfer  of  the  stock  in  question  to  Nisbet,  Heil- 
man, Cook  and  Blount,  they  agreeing  to  pay  the  $50,000  and 
interest,  which  was  the  full  purchase-price,  all  of  which  was 
still  owing  by  the  company.  This  order  was  made  so  as  to 
enable  Heilman  and  his  associates  to  carry  out  the  contract 
negotiated  by  Nisbet  with  Bennett  and  his  associates,  who 
agreed,  in  effect,  to  pay  exactly  what  the  corporation  paid, 
or  what  was  to  be  paid  by  Heilman  and  his  associates.  Heil- 
man was,  at  the  time  of  these  several  transfers,  a  director  in 
the  Local  Trade  Co.,  and  was  also  interested  with  Bennett 
and  his  associates  in  the  purchase  of  the  stock,  and  this  fact 
is  relied  on  to  make  the  transaction  void  so  far  as  the  stock- 
holders of  the  Local  Trade  Co.  are  concerned. 
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The  demurrer  admits  that  the  transfers  were  made  in  good 
faith,  that  Heilman  and  his  associates  had  no  profit  or  other 
advantage  from  the  transactions  except  to  relieve  themselves 
from  the  burden  hanging  over  their  heads,  and  that  in  no 
other  way  could  this  have  been  done. 

The  argument,  in  effect,  is,  that  because  of  the  relation  in 
which  Heilman  and  some  of  those  associated  with  him  stood 
to  the  corporation  and  the  transactions  involved,  the  pur- 
chasers of  the  stock  are  trustees  for  the  benefit  of  the  Local 
Trade  Co.  and  its  stockholders,  and  that  they  must  be  held  to 
account  as  such. 

That  the  directors  of  a  corporation  are  as  to  it,  and  its  prop- 
erty and  stockholders,  trustees,  can  not  be  disputed,  and  that 
their  dealings  with  the  corporate  property  confided  to  their  care  ' 
will  be  subjected  to  the  severest  scrutiny  when  challenged  in  a 
€Ourt  of  equity,  is  a  doctrine  resting  on  the  highest  principles 
of  public  policy,  and  one  which  has  often  been  recognized  by 
this  and  other  courts,  but  neither  this  nor  any  other  court,  so 
far  as  we  are  awftre,  has  ever  held  that  a  transaction  such  as 
this  is  shown  to  be,  having  upon  it  no  impress  of  unfairness 
or  characteristic  of  actual  fraud,  was  void. 

That  the  transaction  was  not  void  is  maintained  in  the  case 
of  Twin^IAck  Oil  Cb.  v.  Marbury,  1  Otto,  587,  which  in  its  t^ 

&ct6  is  strikingly  analogous,  and  which  in  principle  conclu- 
sively settles  the  point  we  are  considering. 

The  case  of  Kitchen  v.  St.  Louis,  etc.,  R,  W,  Co.,  69  Mo. 
224,  is  an  authority  directly  in  point;  as  is  also  Merrick  v. 
Peru  Goal  Co.,  61  111.  472.  In  the  case  of  Kitchen  v.  8t. 
LouiSy  etc.,  R.  W.  Co.,  supra,  it  was  held  that  although  the 
trustees  who  made  the  sale  were  also  members  of  the  asso- 
ciation which  made  the  purchase,  this  fact  did  not  render  the 
43ale  void,  but  gave  the  company  the  right  to  redeem,  pro- 
vided the  right  was  exercised  within  a  reasonable  time  and 
before  the  intervention  of  new  equities.  See,  also,  Bristol 
Mtting,  etc.,  Co.  v.  Probaseo,  64  Ind.  406;  Ward  v.  Polk,  70 
Vol.  100.— 23 
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Ind.  309.  Such  contracts  are  voidable  and  not  void.  Pratt  v. 
Luther,  45  Ind.  250 ;  Port  v.  Russell,  36  Ind.  60  (10  Am.  R.  5). 

The  contract  of  sale  here  involved  was  negotiated  by  Nis- 
bet,  on  behalf  of  the  corporation,  with  Bennett,  and  the 
principle  that  an  agent  or  trustee  can  not  contract  with  him- 
self is  thereby  avoided,  as  in  the  case  of  Twin-Lick  Oil  Cb* 
v.  Marbury,  supra. 

As  the  contract  was  not  void,  it  remains  to  be  determined 
whether  upon  the  facts  stated  the  appellants  may  avoid  it. 

It  was  said  in  the  case  of  PiaU  v.  Smith,  12  Ohio  St.  561 : 
"  It  is  always  incumbent  upon  the  party  asking  the  interpo- 
sition of  a  court  of  equity  in  his  behalf,  to  show  a  perfect 
equity.  That  is  to  say,  the  party  asking  relief  in  a  court  of 
equity  must  present  such  a  state  of  facts,  as,  in  equity  and 
good  conscience,  would,  according  to  the  rules  of  courts  of 
equity,  seem  to  require  the  granting  of  relief,  to  prevent  an. 
undue  advantage  being  gained  of  him  by  another,  or  to  pre- 
vent his  suffering  an  irreparable  injury;  and  that,  without 
being  chargeable  to  his  own  wrong,  or  even  delinquency.'* 
Howard  v.  Babcock,  7  Ohio,  405. 

The  rule  is  well  established  that,  unless  under  peculiar  and 
exceptional  circumstances,  a  court  of  equity  will  not  inter- 
vene to  set  aside  a  transaction  in  itself  voidable  only,  unless 
it  appears  that  the  complainant  has  sustained  or. may  sustain 
some  damage.  Besides,  it  appears  here  that  new  rights  have 
been  acquired  apparently  without  protest  or  objection  from 
the  appellants,  and  as  was  said  in  Samuel  v.  Holladay,  1 
Woolw.  400,  a  stockholder  in  a  corporation  can  not  stand  by 
and  see  an  evil  done  which  he  claims  to  be  illegal,  and  then 
hold  the  persons  responsible  who  had  been  involved  in  it. 

In  the  case  of  Busey  v.  Hooper,  35  Md.  15  (6  Am.  R.  350), 
certain  stockholders  asserted  that  a  fraudulent  combination 
had  been  formed  to  deprive  them  of  their  rights  in  the  corpo- 
ration. Having  paid  nothing  on  their  stock,  the  court  held 
they  had  no  right  to  ask  its  intervention. 

The  appellees  who  sold   the   stock  having  been,  by  the 
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refusal  of  the  appellants  and  other  stockholders  to  permit  an 
assessment^  apparently  compelled  to  dispose  of  the  stock,  or 
suffer  pecuniary  loss,  and  having  obtained  for  it,  so.  far  as  ap- 
pears, its  full  value,  all  of  which  went  to  the  benefit  of  the 
corporation  to  pay  its  debt,  the  sale  should  not  be  set  aside 
because  one  of  the  directors  was  interested  in  the  purchase. 

Assuming  that  upon  the  face  of  the  bill  a  case  is  presented 
which  entitles  the  appellants  to  invoke  the  interposition  of  a 
court  of  equity  for  their  protection,  as  existing  stockholders  at 
the  time  it  was  filed,  it  may  well  be  questioned  whether  during 
the  progress  of  the  cause  the  jurisdiction  of  the  court  to  ad- 
minister relief  could  be  arrested  by  the  alleged  forfeiture  of 
appellants'  stock.  But  a  forfeiture  having  been  declared,  and 
that  fact  having  been  set  up  as  an  answer,  the  appellants 
asked  the  judgment  of  the  court  upon  its  legality  as  made. 

The  contention  of  the  appellants  is  that  the  collection  of 
assessments  on  stock,  and  forfeiture  for  non-payment  of  as- 
sessments, are  cumulative  remedies,  and  that  as  it  is  the  pri- 
mary duty  of  the  directors  of  a  corporation  to  enforce  the 
collection  of  assessments,  so  as  to  replenish  the  treasury,  a 
notice  that  an  assessment  has  been  made,  and  a  demand  of 
payment,  do  not  imply,  without  further  notice,  that  a  for- 
feiture may  be  declared  in  the  event  of  non-payment.  It  is 
insisted  that  the  defaulting  stockholder,  in  addition  to  the 
notice  of  assessment  and  demand  of  payment,  is  entitled  to 
express  notice  that  non-payment  will  be  followed  by  forfeiture. 

Section  3896,  R.  S.  1881,  governing  the  subject  of  assess- 
ments and  forfeitures  of  railroad  stock,  may  be  conveniently 
and  accurately  paraphrased  as  follows  : 

"  The  directors  may  call  in  and  demand  from  the  stock- 
holders, respectively,  any  sums  of  money  by  them  subscribed, 
in  equal  instalments  of  not  exceeding  ten  per  cent,  per  month, 
under  the  penalty  of  forfeiture  of  the  whole  of  their  stock 
subscribed,  with  all  previous  payments  thereon,  if  such  stock- 
holders shall  not  pay  any  such  monthly  instalments  within 
thirty  days  after  demand  for  the  payment  thereof." 
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Under  this  statute,  it  has  been  held  that  no  notice  or  de- 
mand is  necessary,  except  where  the  forfeiture  of  the  stock  is 
sought  to  be  enforced.  Heaston  v.  Oincinnati,  etc.,  R.  R.  Co., 
16  Ind.  275;  Ohio,  etc.,  R.  R.  Co.  v.  Oramer,  23  Ind.  490; 
Smith  V.  Indiana,  etc.,  R.  W.  Co.,  12  Ind.  61.  This  statute, 
in  effect,  became  part  of  the  contract  between  the  corporation 
and  the  stockholder. 

The  subscribers  to  the  stock  of  a  railroad  must  take  no- 
tice of  the  acts  of  the  directors  as  to  calls,  and  when  notice 
is  given,  or  demand  made,  for  the  payment  of  an  assessment 
they  may  conclude,  without  more,  that  a  forfeiture  may,  at 
the  election  of  the  corporation,  follow  for  non-payment  of 
calls  legally  made. 

The  case  of  a  forfeiture  of  the  term  of  a  tenant  under  a 
lease  is  in  many  respects  analogous.  In  such  cases,  the  land- 
lord may  elect  to  sue  for  rent  due  without  notice  or  demand, 
but  he  may,  instead  of  suing  for  rent  in  a  proper  case,  give 
notice  or  make  demand  according  to  law,  and  then  insist  upon 
a  forfeiture.  Meni  v.  Rathbone,  21  Ind.  454;  Jenkins  v. 
Jenkins,  63  Ind.  415,  and  cases  cited. 

The  statutory  requirement  must  be  strictly  pursued,  but 
the  statute  does  not  require  that  the  demand  or  notice  must 
be  accompanied  by  a  further  notice  that  forfeiture  will  fol- 
low in  case  of  non-payment. 

Forfeiture  of  insurance  policies  for  non-payment  of  assess- 
ments are  also  analogous  in  some  respects,  and  it  has  been 
held  that  notice  of  the  assessment  is  all  that  is  required. 
American  Ins.  Co.  v.  Henley,  60  Ind.  515 ;  Lycoming  Fire  Ins. 
Co.  V.  Rought,  97  Pa.  St.  415. 

Whether  the  consolidation  of  the  several  corporations  was 
regularly  made  or  not,  was  not  material. 

The  appellees  had  answered  a  great  number  of  interroga- 
tories filed  with  the  original  complaint,  which,  with  the  ac- 
companying interrogatories,  were  superseded  by  the  amended 
complaint,  which  was  subsequently  filed.     It  was  not  error 
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for  the  court  to  refuse  to  require  them  to  be  answered  more 
specifically.     We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUedFeB.21, 1885. 
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CBXlONAii  liAW.—Congtitulional  Law. — Impartial  Jury.-^Causes  cf  Challenge. 
— The  question,  what  is  an  impartial  juror,  is  largely  a  judicial  question, 
in  view  of  the  Constitution  which  in  a  criminal  case  guarantees  to  the 
defendant  a  trial  hj  an  impartial  jury,  and  hence  section  1793,  B.  S.  1881, 
so  far  as  it  enumerates  causes  of  challenge,  excluding  all  others,  is  not 
necessarily  conclusive  upon  the  courts. 

Same. — Challenge  of  Juror, — Deputy  Proaeeuiing  Attorney  not  Competent  Juror. — 
yew  IVta/.— A  deputy  of  the  prosecuting  attorney,  though  not  a  lawyer, 
is  not  a  competent  juror  in  a  criminal  cause,  and  may  he  challenged; 
and  if  the  fact  be  not  discovered  until  after  verdict,  a  new  trial  should 
be  granted,  though  he  make  oath  that  he  was  not  influenced  thereby. 

From  the  Decatur  Circuit  Court. 

W.  A.  (Mien,  B.  L.  Smith,  C.  H.  Blackburn,  J.  K.  Ewing 
and  C  Ewing,  for  appellant. 

F.  T.  Hord,  Attorney  General,  M.  D.  Tackdt,  Prosecuting 
Attorney,  /.  D.  Miller  and  F.  E.  Gavin,  for  the  State. 

NiBLACK,  J. — An  indictment  was  returned  in  the  Rush 
Circuit  Court  against  Jacob  Block  and  Elsie  Block,  charging 
them  with  having  killed  Eli  Frank,  on  the  30th  day  of  No- 
vember, 1883,  under  circumstances  which  constituted  the 
homicide  murder  in  the  first  degree.  * 

A  change  of  venue  was  taken  to  the  Decatur  Circuit  Court, 
where  Jacob  Block,  the  appellant  here,  was  tried  separately, 
the  trial  resulting  in  a  verdict  of  guilty  of  murder  in  the 
second  degree,  and  a  sentence  to  the  State's  prison  for  life. 

After  the  return  of  the  verdict,  an  ineffectual  motion  for  a 
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new  trial  was  made  upon  the  alleged  ground,  amongst  others, 
that  Sanford  Grayson,  one  of  the  jurors  who  tried  the  cause, 
was  an  incompetent  juror,  and  that  the  fact  of  his  incompe- 
tency did  not  come  to  the  knowledge  of  the  appellant  until 
it  was  too  late  to  avail  himself  of  it  at  the  trial. 

The  particular  objection  urged  to  Grayson's  competency 
was,  that  at  the  time  of  the  trial  he  was  deputy  prosecuting 
attorney  for  one  of  the  townships  of  Decatur  county,  under 
the  prosecuting  attorney  who  conducted  the  prosecution  on 
behalf  of  the  State.  To  sustain  that  objection,  a  copy  of  his 
appointment  was  exhibited  as  a  part  of  one  of  the  affidavits 
filed  upon  the  occasion,  which  was  as  follows : 
"  State  of  Indiana,  Decatur  County  : 

"  I,  Marine  D.  Tackett,  prosecuting  attorney  of  the  Eighth 
Judicial  Circuit  of  Indiana,  of  which  Decatur  county  forms 
a  part,  hereby  constitute  and  appoint  Sanford  Grayson  deputy 
prosecuting  attorney  in  and  for  Sand  Creek  township,  in  said 
county,  to  act  for  me  and  in  my  stead  in  any  and  all  matters 
in  which  the  State  of  Indiana  is  or  may  be  a  party,  and  to 
charge  and  receive  all  moneys  and  fees  allowed  the  prosecut- 
ing attorney  for  services  by  law,  the  same  as  if  I  myself  was 
present.  Marinje:  D.  Tackett, 

"Jan.  11,  1883.  Pros.  Att'y  8th  Judicial  Circuit." 

It  was  further  shown  by  affidavit  that  at  the  time  Grayson 
was  called  and  sworn,  neither  the  appellant  nor  his  attorneys 
knew  that  Grayson  held  any  position  under  the  prosecuting 
attorney,  and  that  for  that  reason  he  was  not  interrogated  as 
to  the  relations  which  he  sustained  to  that  officer. 

It  was  admitted  that  at  the  time  of  his  service  as  a  juror, 
Grayson  was  deputy  prosecuting  attorney  as  charged,  but,  in 
support  of  the  verdict,  he  made  affidavit  that  he  was  not 
regularly  engaged  in  the  practice  of  the  law ;  that  when  he 
was  called  as  a  juror,  it  did  not  occur  to  him  that  his  position 
as  deputy  prosecuting  attorney  for  a  township  merely  was  or 
might  be  considered  as  constituting  an  objection  to  his  com- 
petency, and  that  hence  he  did  not  call  attention  to  the  &ct 
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that  he  held  the  position ;  that  his  holding  the  position  had 
no  influence  whatever  upon  him  in  making  up  the  verdict 
which  the  jury  returned. 

The  important,  and,  as  we  conceive  it  to  be,  the  controlling, 
question  in  this  case  is,  Was  Grayson,  under  the  circumstances, 
a  competent  juror? 

Section  58  of  the  Bill  of  Rights,  which  constitutes  a  part 
of  our  State  Constitution,  declares  that  ^^  In  all  criminal  pros- 
ecutions the  accused  shall  have  the  right  to  a  public  trial  by 
an  impartial  jury  in  the  county  in  which  the  offence  shall 
have  been  committed,"  etc. 

Section  1793,  R.  S.  1881,  provides  that  "  The  following, 
and  no  other,  shall  be  good  causes  for  challenge  to  any  per- 
son called  as  a  juror  in  any  criminal  trial : " 

First.  That  he  was  a  member  of  the  grand  jury  that  found 
the  indictment. 

Second.  That  he  has  formed  or  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  defendant,  but  specifying  and 
defining  certain  exceptions  to  that  general  disqualification. 

Third.  That  he  entertains  conscientious  opinions  against 
affixing  the  death  penalty  in  cases  in  which  it  might  be  in- 
flicted. 

Fourth.  That  he  is  related  within  the  fifth  degree  to  the  in- 
jured party. 

Fifth.  That  he  haa  already  served  as  a  petit  juror  in  the 
same  cause. 

Sixth.  That  he  has  served  as  a  juror  in  a  civil  case  involv- 
ing the  same  transaction. 

Seventh.  That  he  has  been,  in  good  &ith,  summoned  as  a 
witness  in  the  cause. 

Eighth.  That  he  is  an  habitual  drunkard. 

Ninth.  That  he  is  an  alien. 

Tenth.  That  he  has  been  called  to  sit  on  the  jury  at  his  own 
or  some  one  else's  solicitation. 

Eleventh.  That  he  is  biased,  or  prejudiced,  either  for  or 
against  the  defendant. 
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Section  1794  of  the  same  Revised  Statutes  directs  that 
'*A11  challenges  for  cause  shall  be  summarily  tried  by  the 
court  on  the  oath  of  the  party  challenged  or  other  evidence^ 
and  shall  be  made  before  the  jury  is  sworn." 

On  behalf  of  the  State,  it  is  argued  that  a  juror  in  a  crimi- 
nal cause  can  be  challenged  for  no  other  causes  than  those  spe- 
cified in  the  foregoing  section  1793,  and  that  under  section 
1794  no  objection  can  be  made  to  the  competency  of  a  juror 
after  he  has  been  sworn,  unless  his  incompetency  was  con- 
cealed in  such  a  way  as  made  the  concealment  amount  to  such 
misconduct  on  the  part  of  the  juror  as  tended  to  prevent  a 
fair  trial. 

A  person,  to  be  qualified  as  a  juror,  must  be  a  voter  of  his 
county,  and  a  freeholder  or  householder.  R,  S.  1881,  sec- 
tion 1393.  It  is  a  felony  for  a  juror,  either  before  or  after 
he  is  sworn,  to  accept  a  bribe,  for  which  he,  amongst  other 
penalties,  may  be  disfranchised  for  a  period  of  time.  R.  S. 
1881,  section  2010.  It  is,  also,  fairly  implied,  that  one  called 
as  a  juror  is  a  person  of  sound  mind,  of  reasonable  intelli- 
gence, and  able  to  understand  the  English  language.  It  will 
not  do,  therefore,  to  hold  that  either  party  to  a  criminal  pros- 
ecution may  be  compelled  to  accept  any  person  as  a  juror  who 
is  not  a  voter  of  the  county,  is  not  either  a  freeholder  or 
householder,  has  accepted  a  bribe  in  advance,  is  of  unsound 
mind,  is  not  of  reasonable  intelligence,  or  can  not  understand 
the  English  language. 

The  right  of  trial  by  an  impartial  jury  carries  with  it,  by 
necessary  implication,  the  right  to  be  tried  by  a  capable,  as 
well  as  a  duly  qualified,  jury.  It,  consequently,  follows  that 
objections,  in  the  nature,  at  least,  of  challenges  for  cause,, 
other  than  those  enumerated  in  section  1793,  supra,  may  be 
made  to  the  competency  of  a  person  called  as  a  juror.  This 
construction  appears  to  us  to  be  inevitable,  when  the  separate 
parts  of  our  judicial  system  are  considered  together  as  a  whole. 

On  that  subject,  Thompson  &  Merriam  on  Juries,  at  section 
175,  say :  '^  Certain  causes  of  challenge  enumerated  in  a  statute 
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are  not  exclusive  of  all  others.  The  grounds  of  challenge 
for  cause  are  so  various  that  any  attempt  to  collate  them  in 
a  statutory  provision  must  necessarily  be  only  partially  suc- 
cessful. Causes  of  a  most  positive  character  are  liable  to 
arise  out  of  the  facts  of  specific  cases,  which  must  result  in  a 
failure  of  justice  if  the  statutory  causes  only  are  to  be  rec- 
ognized. Such  was  the  rule  laid  down  by  the  Supreme 
Court  of  Alabama,  which  was  afterwards  departed  from,  and 
still  later  re-adopted.  This  rule  exists  in  other  States.  It 
results  from  this  consideration :  The  statutory  causes  of  chal- 
lenge correspond  quite  closely  to  what  were  termed  princi- 
pal causes  of  challenge  at  common  law.  But  we  have  hith- 
erto seen  that  a  great  variety  of  objections,  not  less  positive 
in  their  character,  might  arise  in  any  case,  namely,  causes  of 
challenge  to  the  favor,  which  in  the  words  of  Lord  Coke 
were  4nfinite.^  Although  many  of  the  statutes  make  no 
reference  to  the  challenge  for  favor,  still  it  exists  as  a  chal- 
lenge for  cause." 

The  doctrine  thus  enunciated  really  rests  upon  the  theory 
that  the  competency  of  each  particular  juror  has  always  very 
much  been,  and,  in  the  nature  of  things,  must,  to  some  ex- 
tent, continue  to  be,  a  judicial,  and  hence  not  exclusively  a 
legislative,  question.  The  courts  are  charged  with  the  im- 
perative duty  of  affording  every  person  accused  of  crime  an 
opportunity  of  being  tried  by  an  impartial  jury,  and  to  that 
end  they  are  required  to  exercise  every  judicial  power  in- 
herent in  courts,  not  abridged  or  taken  away  by  some  valid 
legislative  enactment. 

We  said  in  the  case  of  Stout  v.  State,  90  Ind.  1,  that  "  The 
constitution  does  not  assume  to  prescribe  more  than  that  a 
juror  must  be  impartial,  leaving  it  to  the  Legislature  and  to 
courts  to  declare  the  condition  of  mind  which  constitutes  im- 
partiality as  applied  to  persons  called  to  serve  as  jurors." 

Where  the  Legislature,  without  violating  some  guaranteed 
right  of  the  citizen,  has  assumed  to  declare  who  shall  be  a 
competent  juror  with  reference  to  some  particular  objection 
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which  might  otherwise  be  urged  against  him,  the  declaration 
of  the  Legislature  is  binding  upon  the  courts,  but  in  the  ab- 
sence of  any  legislative  declaration  on  the  subject,  the  com- 
petency of  each  particular  person  called  as  a  juror  becomes 
a  question  for  judicial  decision. 

The  "  bias "  which  disqualifies  a  juror  is  of  two  kinds, 
'^ actual  bias"  and  "  implied  bias/'  Actual,  where  a  real  bias 
for  or  against  one  of  the  parties  exists.  Implied,  where 
the  relations  which  the  juror  sustains  to  one  of  the  parties 
are  such  as  to  raise  a  presumption  of  bias  in  his  favor.  Actual 
bias  is  inferred  from  the  simple  use  of  the  word  "  bias*'  as  a 
term  in  legal  phraseology,  and  hence  the  "  bias  "  declared  by 
section  1793,  of  the  criminal  code,  to  be  a  cause  for  challenge 
to  a  juror,  plainly  has  reference,  primarily,  to  actual  bias,  /m- 
plied  bias  has  not,  therefore,  been  made  a  principal  cause  for 
challenge  by  our  statute,  but  continues  to  belong  to  that  class 
of  objections  to  a  juror  which,  at  common  law,  could  only  be 
made  available  by  a  challenge  to  the  favor.  Collier  v.  Vasony 
12  Ga.  440. 

Coke  upon  Littleton,  156a,  referring  to  objections  which 
might  be  made  to  a  panel  of  jurors  summoned  by  the  sheriff, 
eays,  that  if  either  of  the  parties  be  subject  to  the  distress  of 
the  sheriff,  if  the  sheriff  have  an  action  of  debt  against  either 
one  of  them,  or  if  either  be  tenant  to  the  sheriff,  the  jurors 
summoned  by  him  would  be  incompetent. 

Chitty  on  Criminal  Law,  Vol.  1,  542,  in  speaking  of  ob- 
jections which  may  be  made  to  a  juror  on  the  ground  of  some 
actual  or  presumed  partiality,  illustrates  as  follows :  "  Thus 
also  if  the  juryman  be  under  the  power  of  either  party,  or  in  his 
employment,  or  if  he  is  to  receive  part  of  a  fine  upon  convic- 
tion, or  if  he  has  been  chosen  arbitrator,  in  cas^  of  a  {)ersonal 
injury,  for  one  of  the  parties,  or  has  eaten  and  drank  at  his  ex- 
pense, he  may  be  challenged  by  the  other.  So  if  there  are 
actions  depending  between  the  juryman  and  one  of  the  par- 
ties, which  imply  hostility,  that  will  be  ground  of  principal 
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challenge,  though  other  actions  only  warrant  challenges  to  the 
favor.  And,  in  general,  the  causes  of  this  nature,  which  would 
justify  a  challenge  to  the  array,  on  the  ground  of  the  pre- 
sumed partiality  of  the  sheriff,  will  be  sufficient  exceptions 
to  an  individual  juror.'' 

A  person  sustaining  close  business  relations  with  either  of 
the  parties  to  an  action,  is  incompetent  to  sit  as  a  juror  in  the 
cause,  as,  for  example,  a  partner  in  business  with  one  of  the 
parties.  Stumm  v.  Hummel,  39  Iowa,  478.  So  the  clerk  of 
one  of  the  parties  to  a  suit  is  disqualified  from  serving  ajs  a 
juror  at  the  trial.  Hubbard  v.  Rutledge,  57  Miss.  7.  An  em- 
ployee of  a  railroad  company  is  not  a  competent  juror  to  try 
a  case  in  which  the  company  is  a  party.  Central  R.  R.  Co. 
V.  Mitchell,  63  Ga.  173.  In  this  case  it  was  said :  "  It  is  al- 
most impossible,  however  incorruptible  one  may  be,  not  to 
bend  before  the  weight  of  interest ;  and  the  power  of  employer 
over  employee  is  that  of  him  who  clothes  and  feeds  over  him 
who  is  fed  and  clothed.  Hence  the  common  law  excluded  all 
servants,  and  our  statutes  have  nowhere  altered  the  rule,  and 
it  should  not  be  altered.  A  close  relative  is  a  less  dangerous 
juror,  if  not  a  dependent  kinsman,  than  one  who  is  dependent 
on  his  employer.''  Coke  upon  Litt.  156a;  Thomp.  &  Mer- 
riam  Juries,  section  185. 

The  criminal  code  of  New  York  adopted  in  1881,  in  sec- 
tion 377,  which  declares  what  conditions,  or  relative  condi- 
tions, raise  the  presumption  of  "  implied  bias,"  enumerates, 
amongst  others,  the  following :  Bearing  to  one  of  the  parties 
the  relation  of  guardian  or  ward,  attorney  or  client,  or  being 
client  of  the  attorney  or  counsel  for  the  people  (the  State), 
or  the  defendant,  or  master  or  servant,  or  landlord  or  tenant, 
or  being  a  member  of  the  family  of  the  defendant,  or  of  the 
person  alleged  to  be  injured  by  the  offence  charged,  or  on 
whose  complaint  the  prosecution  was  instituted,  or  in  his 
employment  on  wages.  The  entire  section  is,  in  the  main, 
nothing  more  than  a  re-assertion,  in  a  new  form,  of  the  prin- 
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ciples  and  definitions  of  the  common  law  on  the  subject  of 
"  implied  bias/'  which  have  always  been  either  expressly  or 
inferentially  recognized  in  this  State. 

The  prosecuting  attorney  stood,  in  this  case,  for  and  as  the 
representative  of  the  State,  and  was,  by  analogy  and  for 
all  practical  purposes,  the  plaintiff  in  the  prosecution.  Gray- 
son, by  his  appointment  as  deputy,  had  become  and  was  the 
employee  and  subordinate  of  the  prosecuting  attorney,  aa 
well  as  the  attorney  for  the  State  within  certain  territorial 
limits.  He  was,  therefore,  impliedly  biased  against  the  ap- 
pellant, and  hence  an  improper  juror. 

It  is  true,  as  contended  by  counsel  for  the  State,  that  whea 
a  juror*  is  called  in  a  criminal  cause,  the  accused  is  required 
to  use  due  diligence  to  ascertain  whether  he  possesses  all  the 
usual  and  most  notable  qualifications  as  a  juror.  Rice  v. 
State,  16  Ind.  298 ;  Hudspeth  v.  Herston,  64  Ind.  133;  Lam- 
phier  v.  State,  70  Ind.  317;  Adams  v.  State,  99  Ind.  244^ 
Wharton  Grim.  PI.  and  Pr.,  section  845 ;  Thompson  &  Mer- 
riam,  above  cited,  sections  298,  302,  303,  339,  428. 

In  the  absence,  however,  of  something  to  suggest  a  more 
extended  inquiry,  it  is  doubtless  not  to  be  expected  that  the 
accused  shall,  in  any  event,  be  required  to  ask  questions  not 
involved  in  some  one  of  the  principal  causes  for  challenge* 
Williams  v.  State,  3  Ga.  453. 

As  has  been  shown,  the  objection  to  Grayson's  competency 
was  not  primarily  included  in  any  of  the  principal  causes  for 
challenge  known  to  our  statutes.  It  was  too  remote  to  have 
been  anticipated  by  inquiries  from  any  source.  Both  the 
prosecuting  attorney  and  Grayson  ought  to  have  made  known 
the  relation  which  existed  between  them.  It  is  claimed  that 
their  failure  to  do  so  was  an  inadvertence  merely,  and  there 
is  good  reason  for  believing  that  it  was  such  only^  but  the 
appellant  was  presumably  none  the  le^s  injured  by  their  fail- 
ure. It  may  be  that  the  objection  to  Grayson's  want  of 
qualification  to  sit  as  a  juror  in  this  case  worked  no  actual 
injury  to  the  appellant,  but,  however  that-  may  have  been^ 
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we  can  not  aflPord  to  make  the  precedent  which  would  be  es- 
tablished by  our  holding  that  Grayson  was  a  competent  juror. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.  The  clerk  will  give  the  necessary  notice  for  a  re- 
turn of  the  prisoner  to  the  custody  of  the  sheriff  of  Decatur 
county. 

FUed  Feb.  25, 1885. 


No.  12,160. 

Shaffer  v.  The  State. 

CaiMnvAL  Law.— Pka  of  Guilty. — Sttspeninon  of  Sentence. — Subsequent  ArresL 
— Motion  far  Discharge. — Error. — Where  an  adult  defendant,  charged  by 
indictment  with  felony,  enters  a  plea  of  guilty,  and  an  order-book  entry 
in  the  cause,  after  showing  the  finding  of  the  court  as  to  the  amount 
and  character  of  his  punishment,  concludes  thus;  "And  the  court  now 
suspends  the  sentence  herein,  and  cause  continued  for  alias  process/' 
upon  his  subsequent  arrest,  there  is  no  error  in  overruling  a  motion  for 
his  discharge,  based  upon  the  assumption  that  such  order-book  entry 
was  the  final  judgment  of  the  court  in  the  cause. 

Same. — Fabe  Pretences.— Question  of  Fact, — Tndictmeni. — Where  the  indict- 
ment charges  the  defendant  with  having  obtained  money  by  certain 
false  pretences,  whether  or  not  the  alleged  false  pretences  are  such  as 
would  deceive,  is  a  question  of  fact,  and  not  of  law. 

From  the  Wabash  Circuit  Court. 
B.  M,  Cobby  for  appellant. 

F.  T.  Hordy  Attorney  General,  C.  R.  PeTice,  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

HowK,  J. — On  the  24th  day  of  October,  1881,  an  indict- 
ment was  duly  returned  into  the  Huntington  Circuit  Court, 
charging,  in  substance,  that  the  appellant,  on  the  14th  day 
of  February,  1881,  at  the  county  of  Huntington,  by  means 
of  certain  alleged  false  pretences,  stated  in  detail,  falsely  and 
fraudulently  obtained  and  procured  of  and  from  one  Cyrus  E. 
Bryant  the  sum  of  thirty  dollars  in  money,  etc.  Thereafter, 
at  the  same  term  of  the  court,  upon  the  appellant^s  applica- 
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tion,  the  venue  of  the  cause  was  changed  to  the  Wabash  Cir- 
cuit Court.  Afterwards,  on  the  25th  day  of  September,  1882, 
the  appellant  appeared  in  person  and  by  counsel,  and,  having 
waived  an  arraignment,  for  his  plea  to  the  indictment,  said 
that  he  was  guilty  as  therein  charged.  The  transcript  thea 
contains  an  order-book  entry  in  the  case  as  follows :  "  There- 
fore the  court  finds  and  assesses  his  fine  unto  the  State  of  In- 
diana in  the  sum  of  ten  dollars,  and  that  he  be  imprisoned  in 
the  penitentiary  for  the  term  of  time  of  two  years.  And  the 
court  now  suspends  the  sentence  herein,  and  cause  continued 
for  aliaa  process." 

The  cause  was  then  continued  from  term  to  term,  without 
any  further  action  therein,  until  the  September  term,  1884,  of 
the  court  below.  The  transcript  then  shows,  under  date  of 
September  22d,  1884,  the  court  then  ordered  a  bench-warrant 
to  be  issued  for  the  appellant,  which  was  done ;  that  the  ap- 
pellant then  appeared  in  person  and  by  counsel,  and  it  was 
agreed  in  open  court  that  he  was  twenty-one  years  of  age  w^hen 
he  entered  his  plea  of  guilty  herein,  on  September  25th,  1882. 
Thereupon  appellant  moved  the  court  in  writing  for  his  dis- 
charge, which  motion  was  overruled,  and  he  excepted.  His 
motions  for  a  new  trial  and  in  arrest  of  judgment  were  sev- 
erally overruled  by  the  court,  and  exceptions  were  duly  saved 
to  each  of  these  rulings.  The  court  then  pronoimced  judg- 
ment and  sentence  against  the  appellant,  upon  and  in  accord- 
ance with  its  finding,  made  almost  two  years  before  that  time, 
to  wit,  on  September  25th,  1882,  and  charged  the  sheriff  of 
Wabash  county  with  the  execution  of  such  sentence,  to  all 
of  which  appellant  at  the  time  excepted. 

Several  errors  are  assigned  by  the  appellant  upon  the  rec- 
ord of  this  cause,  but  of  these  only  two  are  discussed  here 
by  his  counsel,  namely :  1.  The  overruling  of  appellant's  mo- 
tion for  his  discharge;  and,  2.  The  overruling  of  his  motion 
in  arrest  of  judgment.  These  two  errors  we  will  consider  in 
the  order  of  their  statement,  and  the  other  assigned  errors 
will  be  regarded  as  waived. 
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1.  Appellant's  motion  for  his  discharge  was  in  writing,  and 
the  reason  assigned  therein  for  his  discharge  was  that  the 
order-book  entry  in  the  case,  of  the  date  of  September  25th, 
1882,  heretofore  copied  in  this  opinion,  was  in  fact  the  judg- 
ment of  the  court  against  him,  by  which  he  was  still  content 
to  abide,  and  that  such  judgment  was  in  full  force,  unre- 
versed and  unappealed  from;  wherefore  he  said  that  the 
court  had  no  authority  to  alter,  amend'  or  change  such  judg- 
ment. The  entire  argument  of  appellant's  counsel,  in  dis- 
cussing the  error  under  consideration,  proceeds  upon  the 
ground  stated  in  the  motion,  that  the  order-book  entry  re- 
ferred to  was  in  fact  the  judgment  of  the  court  in  this  cause,, 
and  that  the  proceedings  of  the  court  thereafter  had,  on  Sep- 
tember 22d,  1884,  were  erroneous  and  could  not  be  sustained, 
solely  for  the  reason  that  they  were  an  attempted  alteration, 
amendment  or  change  of  such  judgment,  after  the  term  at 
which  it  was  rendered.  We  fail  to  see  how  such  order-book 
entry  can  possibly  be  considered  as  the  judgment  in  the  cause,, 
when,  upon  its  fece,  it  is  merely  the  finding  of  the  court  of 
the  amount  and  character  of  appellant's  punishment,  and  when,, 
by  its  terms,  it  expressly  suspended  the  entry  of  judgment. 
We  are  of  opinion,  therefore,  that  the  court  did  not  err  in 
overruling  appellant's  motion  for  his  discharge,  for  the  reasoa 
or  upon  the  ground  assigned  in  such  motion. 

In  section  1767,  R.  S.  1881,  it  is  provided  as  follows:  "If 
the  accused  plead  guilty,  such  plea  shall  be  entered  on  the 
minutes,  and  he  shall  be  sentenced,  or  he  may  be  placed  in  the 
custody  of  the  sheriff  until  sentence.  And  if  an  accused  be 
under  the  age  of  twenty-one  years,  the  court  may,  in  its  dis- 
cretion, withhold  sentence  and  order  that  the  accused  be  re- 
leased during  good  behavior ;  and  the  court  shall  have  full 
power  to  order  his  or  her  re-arrest,  and  to  pronounce  sen- 
tence whenever  the  conduct  of  the  accused  shall,  in  the  opin- 
ion of  the  court,  make  such  action  proper."  In  Smith  v. 
HesSy  91  Ind.  424,  in  construing  this  section  of  the  statute, 
it  was  said :    "  The  legitimate  inference  from  the  statute  is 
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that  the  Legislature,  in  its  enactment,  did  not  intend  that  the 
courts  should  allow  adult  offenders  to  go  on  good  behavior. 
Without  deciding  what  might  be  the  result  of  such  a  prac- 
tice, upon  a  proper  case  made,  and  properly  brought  before 
us,  we  may  say  that,  as  at  present  advised,  we  do  not  feel  like 
giving  our  sanction  to  that  practice."  We  adhere  to  these 
views,  but  we  do  not  find  it  necessary  to  decide  the  question 
in  the  case  in  hand.  For,  although  it  was  agreed  below  that 
the  appellant  was  twenty-one  years  of  age,  at  the  time  he 
entered  his  plea  of  guilty,  yet  the  record  wholly  fiiils  to  show 
that  the  court  ordered  that  he  be  released  during  good  be- 
havior. The  reasons  which  induced  the  court's  suspension 
of  judgment  against  the  appellant  are  not  shown  in  the  record, 
but  it  may  be  fairly  inferred  therefrom  that  he  had  escaped 
from  custody,  and  was  not  present  when  judgment  ought  to 
have  been  pronounced  against  him.  In  such  a  case,  of 
course,  judgment  was  necessarily  delayed  until  he  could  be, 
as  he  was,  arrested  and  brought  into  court. 

2.  The  court  did  not  err,  we  think,  in  overruling  appel- 
lant's motion  in  arrest  of  judgment.  The  indictment  was 
sufficient.  The  offence  charged  was  alleged  to  have  been 
committed  on  the  14th  day  of  February,  1881,  at  which  time 
section  27  of  the  felony  act  of  June  10th,  1852,  was  still  in 
force  and  made  it  a  felony  to  obtain  money  or  property  by, 
inter  alia,  "  any  false  pretence."  Before  the  return  of  the 
indictment  in  this  case,  section  2204,  R.  S.  1881,  took  effect, 
superseded  and  repealed  by  implication  so  much  of  the  pre- 
vious law  as  made  it  a  felony  to  obtain  money  or  property 
by  "any  false  pretence."  Wagoner  v.  State,  90  Ind.  504, 
and  cases  there  cited.  But  in  section  2216,  R.  S.  1881,  it  is 
expressly  provided  that  the  repeal  of  prior  and  existing  laws 
"  shall  not  affect  any  prosecutions  pending  or  offences  here- 
tofore committed  under  existing  laws ;  and  such  prosecutions 
and  offences  shall  be  continued  and  prosecuted  to  a  final  de- 
termination," as  if  the  later  law  had  not  been  passed.  The 
question  whether  or  not  the  false  pretences,  stated  in  the  in- 
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dictment,  were  such  as  were  calculated  to  deceive,  was  a 
question  of  fact  for  the  jury,  and  not  of  law  for  the  court. 
Miller  v.  Slate,  79  Ind.  198. 

We  find  no  error  in  the  record. 

The  judgment  is  afiGrmed,  with  costs. 

Filed  Feb.  26, 1886. 


No.  12,021. 

Humphries,  Administrator,  v.  Davis. 

Descent. — Adoptive  Child, — Adaptive  Barents, — Where  a  child  is  adopted  by 
a  husband  and  his  wife  jointly,  and  dies,  without  children  or  their  de- 
scendants, the  owner  of  land  inherited  from  the  adoptive  mother,  the 
surviving  husband  and  adoptive  father  will  take  such  land  in  preference 
to  the  natural  mother. 

Decedents'  Estates. — Heir. — Adminisirator, — Rents  of  Land. — Bents  which 
accrue  prior  to  the  death  of  the  intestate  belong  to  the  administrator, 
and  form  part  of  the  assets  of  the  decedent's- estate,  but  unless  land  is 
required  for  the  payment  of  debts,  such  rents  go  to  the  heir  together  with 
the  rents  which  accrue  subsequent  to  the  death  of  the  ancestor. 

Tenants  in  Common. — Eejits, — Right  of  Tenant  to  Recover  from  Co- Tenant, — 
One  tenant  in  common  who  occupies  the  land  is  not  accountable  for  rent 
unless  he  excludes  his  co-tenant,  but  is  accountable  where  he  receives  the 
rent  from  a  third  person. 

Same. — Right  of  Administrator  to  Recover  Personal  Property,— ISu  D.  was  the 
adoptive  daughter  of  I.  D.  and  J.  D.,  his  wife;  the  latter  died,  and  sub- 
sequently the  adoptive  daughter  died ;  the  adoptive  father  took  posses- 
sion of  the  personal  property  left  by  his  wife,  and  the  administrator  of 
the  adoptive  daughter's  estate  sued  to  recover  the  property,  but  did  not 
show  that  there  was  not  an  administration  on  the  estate  of  J.  D.,  nor 
that  she  did  not  owe  debts. 

Meldj  that  the  action  can  not  be  maintained.  * 

From  the  Montgomery  Circuit  Court. 
O,  W.  Paul  and  J.  E.  Humphries,  for  appellant. 
E,  C.  Snyder,  P.  S.  Kennedy  and  S,  C,  Kennedy,  for  ap- 
pellee. 

Elliott,  J. — The  complaint  in  this  case  alleges  that  the 
Vol.  100.— 24 
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appellant  is  the  administrator  of  Emily  Davis,  deceased ;  that 
Emily  Davis  was  the  adopted  child  of  the  appellee  Isaac 
Davis  and  his  wife,  Jessie  Davis ;  that  Mrs.  Jessie  Davis  died 
before  her  adopted  daughter;  that  the  appellee  took  posses- 
sion of  land  inherited  by  the  adoptive  daughter  from  her 
adoptive  mother,  and  has  appropriated  to  his  own  use  the 
rents  and  profits  thereof,  and  that  he  has  also  taken  possession 
of  and  converted  personal  property  of  which  Emily  Davis, 
died  the  owner. 

There  are  two  branches  of  this  case.  The  finst  relates  to  the 
real  estate;  the  second  concerns  the  personal  property. 

We  shall  first  dispose  of  that  branch  which  involves  the 
right  to  the  rents  and  profits  of  the  real  estate,  and  this  we 
do  without  amplification  by  stating  four  settled  rules  of  law  i 

First.  An  adoptive  father  inherits  from  a  deceased  adoptive 
child  land  which  the  child  inherited  from  its  adoptive  mother 
in  preference  to  the  natural  mother,  and  the  inheritance  vests- 
in  the  adoptive  father  the  rights  of  an  heir,  with  all  their  legal 
incidents.  Humphries  v.  Davis,  ante,  p.  274;  Davis  v.  Krug^ 
95  Ind.  1 ;  Krug  v.  Dams,  87  Ind.  590. 

Second.  An  heir  has  a  right  to  land  to  the  exclusion  of  the 
administrator,  unless  it  is  required  for  the  payment  of  debts. 
Newcomer  v.  Wallace,  30  Ind.  216;  Smith  v.  Dodds,  35  Ind.. 
452,  see  p.  454. 

Third.  Rents  which, accrued  prior  to  the  death  of  the  de- 
cedent belong  to  the  personal  representative,  but  it  is  neces- 
sary to  show  that  rents  did  accrue,  in  order  to  entitle  the  ad- 
ministrator to  sue  for  them ;  it  is  not  enough  to  show  mere 
continued  occupancy*  by  one  of  the  heirs. 

Fourth.  One  tenant  in  common  is  not  bound  to  pay  rent 
while  he  remains  in  possession  unless  he  excludes  his  co-ten- 
ant, but  if  he  receives  rent  from  another,  he  must  account  for 
it.  Orane  v.  Waggoner,  27  Ind.  52 ;  Jenkins  v.  Dalton,  27  Ind. 
78 ;  House  v.  House,  29  Minn.  252 ;  Henderson  v.  Eason,  IT 
Ad.  &  Ell.  N.  S.  701, 718 ;  Sargent  v.  Parsons,  12  Mass.  153;. 
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Woolever  v.  Knappy  18  Barb.  265 ;  Ragan  v.  McCoy ,  29  Mo. 
356;  Pico  v.  Columbet,  12  Cal.  419. 

The  branch  of  the  case  which  involves  the  right  to  recover 
the  personal  property  converted  by  the  appellant  presents  some 
questions  essentially  different  from  those  we  have  considered 
and  decided.  It  is  the  general  rule,  that  an  administrator  may 
maintain  an  action  against  the  person  who  has  wrongfully 
converted  the  personal  property  of  his  intestate.  Smith  v. 
Dodds,  mpra;  Bumham  v.  Ldsselle,  35  Ind.  425.  If  the  case 
made  is  within  the  general  rule,  the  judgment  must  be  re- 
versed ;  the  contention,  however,  is  not  as  to  the  existence 
of  the  general  rule,  but  as  to  whether  th^  case  is  within  its 
operation. 

It  is  settled  by  the  decisions  of  this  court  that  an  heir  can 
not  maintain  an  action  to  recover  a  claim  due  the  estate  of 
the  intestate  unless  it  appears  that  there  were  no  debts  due 
from  the  estate,  and  no  necessity  for  an  administration  in  due 
course  of  law.  Williams  v.  Riley,  88  Ind.  290;  Begien  v. 
Freeman,  75  Ind.  398;  Westerfield  v,  Spencer,  61  Ind.  339 ; 
Moore  v.  Board,  etc.,  59  Ind.  516 ;  Fergvson  v.  Barnes,  58 
Ind.  169;  Schneider  v.  Piessner,  54  Ind.  524.  It  is  clear, 
under  the  law  laid  down  in  the  cases  cited,  that  Emily  Davis 
could  not  have  maintained  an  action  against  the  appellee  with- 
out averring  that  there  were  no  debts  or  no  administration, 
and  her  personal  representative  can  have  no  greater  rights 
than  the  deceased  person  whom  he  represents  possessed  dur- 
ing her  life.  It  results,  therefore,  that  the  administrator,  as 
the  personal  representative,  can  not  maintain  this  action  with- 
out averring  that  there  were  no  debts  of  the  deceased  mother. 

In  the  case  of  Schneider  v.  Piessner,  supra,  the  court  held 
that  there  might  be  cases  in  which  the  heir  could  sue,  and 
cited  Martin  v.  Reed,  30  Ind.  218 ;  Walpole  v.  Bishop,  31 
Ind.  156;  Bearss  v.  Montgomery,  46  Ind.  544.  The  opinion 
of  the  court  was  delivered  by  Worden,  C.  J.,  who  said : 
*^  But  in  our  opinion,  where  the  heirs  of  the  creditor  sue  for 
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the  debt,  the  complaint  should  aver  every  fact  necessary  to 
give  them  a  right  of  action  and  to  recover  the  money.  It  is 
not  sufficient  to  show  that  there  are  no  debts  to  be  paid. 
The  complaint  must  show  by  its  averments  that  the  heirs 
suing  are  entitled  to  the  money."  The  court,  in  another 
case,  repeated  in  substance  this  statement  of  the  law.  Wil- 
liams V.  Riley,  mpra,  see  page  294.  If  ^his  is  necessary  in 
an  ordinary  case,  it  certainly  must  be  so  in  such  a  case  as  this. 
Here  the  personal  and  real  property  were  both  in  the  posses- 
sion of  the  heir  rightfully  entitled  to  it,  and  the  administra- 
tor should  not  be  allowed  to  take  it  from  him  unless  needed 
for  some  lawful  purpose.  If  it  was  not  needed  for  some  legiti- 
mate purpose,  the  administrator  ought  not  to  take  it  from  the 
lawful  heir.  It  would  ultimately  vest  in  the  heir,  and  his  rights 
and  possession  should  not  be  disturbed.  It  is  clear  that  if  some 
third  person  had  secured  the  property,  and  there  were  no  debts, 
the  heir  would  have  been  awarded  it  in  due  course  of  law,  and 
now,  that  he  has  it,  it  should  not  be  taken  from  him  without 
showing  a  full  and  clear  right.  There  would  be  little  good  ac- 
complished by  going  through  the  course  of  administration  and 
at  the  end  put  the  property  back  in  the  hands  of  the  heir  less 
the  expense  of  a  useless  and  vexatious  administration.  At 
all  events,  a  clear  case  must  be  shown,  and,  in  order  to  show 
such  a  case,  it  is  necessary  to  aver,  among  other  things,  that 
the  mother's  estate  was  not  administered  upon.  It  can  not 
be  presumed  in  favor  of  such  an  action  as  this  that  the  estate 
of  the  deceased  mother  was  not  duly  administered. 

An  administrator  does  not  take  the  property  of  the  intes- 
tate for  his  own  benefit  or  in  his  own  right ;  he  takes  it  as 
trustee  for  the  creditors  and  heirs.  If  it  is  not  needed  to 
pay  creditors,  then  it  belongs  to  the  heirs,  and  the  adminis- 
trator represents  them.  Ultimately,  the  beneficial  interest  is 
in  the  heirs,  and,  indeed,  is  in  them  from  the  first,  burdened 
only  with  the  debts  of  the  intestate.  Here  there  is  no  such 
burden,  and  no  reason  exists  for  taking  the  property  from 
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the  heir.  It  has  been  often  held  that  if  the  heirs  satisfy  the 
claims  of  the  creditors,  they  may  take  and  hold  the  property. 
Coldron  v.  Rhode,  7  Ind.  151;  Hibbard  v.  Kent,  15  N.  H. 
516;  Harria  v.  Seah,  29  Ga.  585;  Henderson  v.  Clarke^  27 
Miss.  436;  Hargrovea  v.  Thompson,  31  Miss.  211.  In  the 
ease  of  Walworth  v.  Abel,  52  Pa.  St.  370,  it  was  said  that 
"  The  mere  legal  estate  passes  to  the  administrator,  the  equit- 
able descends  upon  the  parties  entitled  to  distribution.  If 
there  be  no  creditors  the  heirs  have  a  complete  equity  in  the 
property,  and  if  they  choose,  instead  of  taking  letters  of  ad- 
ministration, to  distribute  it  by  arrangement  made  and  exe- 
cuted amongst  themselves,  where  is  the  principle  which  forbids 
it?"  In  speaking  of  one  who  had  taken  out  letters  under 
a  state  of  facts  very  like  those  under  which  the  appellant 
secured  his,  the  court  caustically  and  forcibly  said :  "  We  do 
not  know  whether  this  was  a  case  of  mere  intermeddling  or 
not  by  the  plaintiff  below,  but  it  looks  like  it.  He  was  a 
stranger  to  the  decedent  and  the  heirs,  we  are  told ;  and  al- 
though his  letters  of  administration  are  valid  until  revoked, 
certainly  he  was  not  a  party  whom  the  law  regards  as  en- 
titled in  the  first  instance  to  administration.  If  those  en- 
titled first  to  administration,  the  widow  and  heirs  in  succes- 
sion, preferred  a  settlement  of  their  own  affairs  without  going 
into  the  orphan's  court,  and  could  do  it  without  interfering 
with  the  rights  of  others,  the  law  did  not  forbid  it,  and  a 
stranger  might  well  have  afforded  to  forbear  interference.^' 
We  may,  upon  the  same  principle,  say  here,  that  as  there 
were  no  creditors,  and  the  property  was  in  the  hands  of  the 
heir  to  whom  it  must  ultimately  go,  the  appellant  might 
well  have  forborne  interfering. 

Judgment  affirmed. 

Filed  Feb.  10, 1885. 
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No.  12,039. 

^^^JS  Ei^oN  V.  Sprakek. 

Guardian  and  Wabd. — Personal  LiabUity  of  Guardian.^Taxa.-'Oounty 
Treagurer, — Gontraet. — Statute  of  Frauds,— A.  guardian,  E.,  whose  ward's 
land  was  advertised  for  sale  for  taxes,  requested  S.,  the  treasurer,  to  re- 
ceipt such  taxes  as  paid  and  hold  the  receipt  for  a  short  time,  when  he 
would  get  money. from  a  sale  of  the  land  and  paj  the  same.  S.  there- 
upon did  as  requested,  and  in  his  settlement  with  the  auditor  accounted 
for  such  taxes  as  paid.  £.  sold  the  land  and  settled  with  his  ward 
without  paying  S. 

Heldf  that  E.'8  promise  is  not  within  the  statute  of  frauds,  and  that  he  is 
personally  liable  to  S.  for  the  amount  of  such  taxes. 

From  the  Howard  Circuit  Court. 

N.  R.  Linsday,  J.  W.  Kern  and  B.  F.  Harness,  for  appellant. 
/.  a  BlacUidgey  W.  E.  Blaeldidge  and  B.  C.  H.  Moon,  for 
appellee. 

Best,  C. — This  action  was  brought  by  the  appellee  to  re- 
cover the  sum  of  (53.56  paid  by  him,  as  is  alleged,  at  the  jap- 
pellant's  request,  upon  taxes  due  and  delinquent  upon  the  land 
of  his  ward. 

Issue,  trial,  finding  and  judgment  for  the  appellee.  Motion 
for  a  new  trial,  on  the  ground  that  the  finding  was  not  sus- 
tained by  the  evidence,  was  overruled,  and  this  ruling  is  as- 
signed as  error. 

The  evidence  is  in  the  record,  and  it  shows  that  the  appel- 
lee was  treasurer  of  Howard  county;  that  on  the  12th  day 
of  February,  1881,  there  was  due  and  delinquent  upon  the 
land  of  Belle  Foster,  the  appellant's  ward,  taxes  amounting 
to  $53.56 ;  that  at  that  time  the  land  was  advertised  for  sale 
for  said  taxes,  and  the  appellant,  who  was  then  negotiating  a 
sale  of-  the  land,  called  upon  the  appellee  and  requested  him 
to  receipt  the  taxes  as  paid,  and  hold  the  receipt  for  a  short 
time,  saying  that  he  expected  the  money  within  a  few  days 
from  a  sale  of  the  land,  and  that  he  would  then  pay  the  taxes ; 
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that  the  treasurer  thereupon  receipted  the  taxes  as  paid,  held 
the  receipt  as  requested,  and  accounted  for  these  taxes  as  paid 
in  his  settlement  with  the  county  auditor;  that  the  appellant 
sold  the  land,  obtained  the  money,  settled  with  his  ward,  and 
was  discharged  without  paying  the  appellee. 

These  facts  rendered  the  appellant  clearly  liable  for  the 
amount  of  these  taxes.  The  arrangement  made  was  equiva- 
lent to  the  advAncement  of  so  much  money  by  the  appellee 
to  the  appellant  at  his  request,  and  this  rendered  him  per- 
sonally liable  to  repay  the  money  thus  advanced. 

The  fact  that  he  was  guardian,  and  the  taxes  were  his  ward's, 
are  of  no  consequence,  as  the  payment  was  made  at  his  re- 
quest and  upon  his  promise  to  repay  the  money.  In  such  case 
a  guardian  is  personally  liable.  Clark  v.  Cosier ^  1  Ind.  244; 
Stevenson  v.  Bruce,  10  Ind.  397 ;  Lewia  v.  Edwards,  44  Ind. 
333. 

The  promise  of  appellant  was  not  a  promise  to  pay  the  debt 
of  another,  as  is  suggested,  but  was  a  promise  to  pay  money 
advanced  at  his  own  request,  and  was,  therefore,  a  promise  to 
pay  his  own  debt.  Such  promise  is  not  within  the  statute  of 
frauds.     Palmer  v.  Blain,  55  Ind.  11. 

The  statutes  which  authorize  a  county  treasurer  to  collect 
taxes  for  which  he  has  by  mistake  accounted  have  no  appli- 
cation to  a  case  of  this  kind,  and,  therefore,  they  need  not  be 
more  particularly  noticed. 

The  motion  for  a  new  trial  was  properly  overruled,  and  the 
judgment  should  be  affirmed. 

Per  Cubiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs,  with  ten  per  cent,  damages. 

Filed  Feb.  25, 1886. 
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Judgment. — Bedew  of. — New  Mailer, — Mistake  oJIom, — fhrfifum.— Where  an 
attoraey,  acting  as  each,  innocently  advises  his  client,  an  administrator, 
erroneously  as  to  his  rights  in  a  matter  in  which  the  attorney  has  an  ad- 
Terse  interest,  whereby  the  client  and  attorneys  em]|)loyed  by  him  are 
misled,  and  take  a  judgment  in  partition  for  a  share  of  real  estate,  to  the 
advantage  of  the  first  attorney,  the  whole  of  which  was  owned  by  the 
intestate,  the  discovery  of  the  truth  afterwards  is  material  new  matter, 
not  discoverable  by  reasonable  diligence,  justifying  a  review  under  sec- 
tion 617,  B.  S.  1881,  as  against  the  first  attorney. 

From  the  Marion  Circuit  Court. 

W.  D.  Bynum  and  A.  T.  Beck,  for  appellants. 

J.  E.  Florea  and  A.  W.  Wiahard,  for  appellee. 

CoLERiCK,  C. — This  action  was  brought  by  the  appellee 
to  review  a  judgment.  It  appears  by  the  averments  in  the 
complaint,  that  on  the  25th  day  of  August,  1865,  one  Chris- 
tian F.  Schmidt,  then  the  owner  of  lots  numbered  39  and  40, 
in  John  Rossett^s  subdivision  of  parts  of  out-lots  numbered 
107  and  108,  in  the  city  of  Indianapolis,  sold  and  conveyed 
the  same  to  Lebrecht  Dippel  and  Catharine  Dippel,  his  wife, 
by  a  deed  of  conveyance,  in  which  the  wife  of  Schmidt 
joined.  By  the  conveyance,  so  executed,  the  grantees  be- 
came the  owners,  as  tenants  by  entireties,  of  the  property 
conveyed.  Afterwards  Lebrecht  died  testate,  and  by  the 
provisions  of  his  will,  which  was  duly  probated,  he  assumed 
to  devise  said  real  estate,  with  other  parcels  owned  by  him, 
to  his  wife  and  children.  Subsequently  Catharine  died,  and 
after  her  death  the  appellee,  as  the  administrator  of  her  es- 
tate, instituted  an  action  for  the  partition  of  the  real  estate 
of  which  Lebrecht  died  seized,  in  which  was  included  the 
property  now  in  dispute,  which  it  was  then  supposed  by  all 
the  parties  to  the  action  was  owned  by  Lebrecht  at  the  time 
of  his  death,  and  the  heirs  of  Lebrecht  and  Catharine  were 
made  parties  thereto,  as  well  as  the  appellant  Will.  F.  A. 
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Bemhamer  personally^  and  as  guardian  of  the  minor  heirs 
of  F.  Miller,  deceased.  The  partition  was  asked  to  enable 
said  administrator  to  subject  the  interest  of  Catharine  in  the 
property  to  sale  for  the  payment  of  the  debts  of  her  estate. 
It  was  averred  in  the  complaint  in  that  action  that  her  in- 
terest in  the  two  lots  above  described  was  the  one  undivided 
third  part  thereof.  This  averment  was  made  upon  the  erro- 
neous assumption  that  the  only  interest  which  she  held  therein 
was  acquired  by  her  as  the  widow  of  Lebrecht.  The  appel- 
lant Bemhamer  personally,  and  as  such  guardian,  was  made 
a  party  to  the  action  because  he  personally  held  a  judgment 
against  one  of  the  heirs  of  Lebrecht,  which  was  a  lien  upon 
the  interest  of  said  heir  in  the  real  estate  of  which  Lebrecht 
died  seized,  and  held,  as  such  guardian,  a  mortgage  upon  the 
interest  of  one  of  said  heirs  in  said  real  estate.  The  action, 
so  commenced,  was  tried  and  aetermined  by  the  court,  and 
resulted  in  the  making  of  an  order  by  the  court,  appointing 
a  commissioner  to  sell  the  property  now  in  dispute,  which 
was  found  to  be  indivisible.  It  was  therein  adjudged  that 
the  interest  of  Catharine  in  the  property  was  the  one-third 
thereof,  as  the  widow  of  Lebrecht.  Afterwards  the  prop- 
erty was  sold  by  the  commissioner  appointed  for  that  purpose, 
but,  before  the  completion  of  its  sale,  it  was  discovered  that 
Lebrecht^s  interest  in  the  property  had  terminated  by  his 
death,  and  that  by  reason  of  his  death  Catharine  had  become 
the  sole  owner  of  the  property,  and  was  such  owner  at  the 
time  of  her  death.  This  discovery  when  made  was  at  once 
reported  to  the  court  by  the  commissioner,  and  thereupon 
he  was  ordered  by  the  court  to  take  no  further  proceedings 
in  the  sale  of  the  property.  Within  ten  days  aft;erwards  this 
action  was  commenced  by  the  appellee  to  review  and  vacate 
the  judgment  so  rendered,  by  reason  of  said  mistake.  All 
the  parties  defendants  to  the  former  action  were  made  de- 
fendants thereto,  and  they,  except  the  appellant  Bemhamer, 
consented  to  the  review  and  vacation  of  the  judgment  as 
prayed  for.     A  complete  record  of  the  proceedings  in  the 
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former  action  was  set  out  in  the  complaint,  which  was  prop- 
erly verified.  Separate  demurrers  were  filed  to  the  com- 
plaint by  the  appellant  Bemhamer,  personally  and  as  such 
guardian,  which  were  overruled  by  the  court,  to  which  rul- 
ings he  excepted,  and,  refusing  to  answer  over,  final  judgment 
on  demurrer  was  rendered  against  him,  from  which  he  ap- 
peals to  this  court,  the  other  defendants  in  the  action  refus- 
ing to  join  in  the  appeal.  The  only  error  assigned  that  has 
been  discussed  by  him  in  his  brief  assails  the  sufficiency  of 
the  complaint.     The  averments  assailed  are  as  follows : 

"  The  plaintiff  alleges  and  avers  that  at  the  time  of  the 
death  of  said  Lebrecht  Dippel  said  lots  39  and  40,  heretofore 
described,  were  held  by  said  Lebrecht  Dippel  and  Catharine 
Dippel,  his  wife,  by  entirety,  and  that  at  the  death  of  said 
Lebrecht,  her  husband,  said  Catharine  Dippel  became  the 
owner  entire  of  said  real  estate,  and  that  she  so  held  the  same 
until  her  death.  Said  plaintiff  further  says  he  caused  a  care- 
ful investigation  of  the  records  to.  be  made  before  bringing 
said  action  for  the  partition  of  said  real  estate  and  for  the 
sale  of  the  interest  of  said  Catharine  Dippel,  deceased,  therein, 
and  that  he  thought  and  believed  her  to  be  the  owner  of  but 
one-third  thereof,  and  that  his  attorneys,  in  examining  said 
records  on  his  behalf,  found  that  by  his  last  will  and  testa- 
ment Lebrecht  Dippel,  the  deceased  husband  of  said  Catharine, 
claimed  to  own  the  whole  thereof,  and  that  said  Catharine,  as 
widow,  had  but  one-third  thereof,  and  that  he  and  his  attor- 
neys were  misled  thereby.  He  further  says  that  he  was  de- 
ceived therein  by  the  defendant  Bernhamer,  who  was  his  at- 
torney prior  to  the  bringing  of  said  action  for  partition,  and 
that  said  Bemhamer  told  and  stated  to  plaintiff  as  his  attor- 
ney, that  said  Catharine  had  only  one-third  thereof,  and  that 
plaintiff  and  his  present  attorneys,  Florea  and  Wishard,  were 
misled  and  deceived  by  the  statements  of  the  defendant  Bem- 
hamer, and  that  he  has  learned  and  discovered  since  said  real 
estate  was  offered  for  sale  by  said  commissioner,  that  said 
Catharine  held  the  whole  thereof." 
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The  statute  provides,  "  When  the  complaint  for  a  review 
is  filed  for  new  matter  discovered  since  the  rendition  of  the 
judgment,  it  shall  be  verified  by  the  complainant,  and  show 
that  the  new  matter  could  not  have  been  discovered  before 
judgment  by  reasonable  diligence,  and  that  the  complaint  is 
filed  without  delay  after  the  discovery."  R.  S.  1881,  section 
617.  In  this  case  the  complaint  was  verified  as  required  by 
the  statute,  and  was  filed  without  delay  after  the  new  matter 
therein  recited  was  discovered,  which  discovery  was  made 
after  the  rendition  of  the  judgment  so  reviewed  and  vacated. 

By  reason  of  the  peculiar  circumstances  of  this  case,  as  dis- 
closed by  the  complaint,  we  think  that  it  sufficiently  appears 
that  the  new  matter  therein  mentioned  could  not,  by  reason- 
able diligence,  have  been  discovered  before  the  rendition  of 
the  judgment  so  reviewed,  and  that  the  appellee,  who  was 
merely  acting  in  a  fiduciary  capacity,  exercised,  under  the  cir- 
cumstances, reasonable  diligence  before  the  rendition  of  said 
judgment  in  ascertaining  the  nature  and  extent  of  the  interest 
which  Catharine  Dippel  held  in  the  property  in  controversy 
at  the  time  of  her  death.  It  would  have  been  wrong  and  un- 
just to  the  creditors  and  heirs  of  the  decedent  for  the  court 
to  have  refused,  under  the  circumstances,  the  relief  that  was 
granted,  as  the  judgment  vacated  was,  doubtless,  rendered 
by  the  court  under  a  misapprehension,  in  which  all  the  parties 
indulged,  as  to  the  nature  and  extent  of  Catharine  DippeFs 
interest  in  the  property,  and  the  mistake  under  which  the 
appellee  so  labored  was  induced,  to  some  extent,  by  the 
appellant  Bemhamer.  We  can  not  disturb  the  judgment  of 
the  court  below,  as  it  was  clearly  right  on  the  merits  of  the 
case. 

Per  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellants. 
Filed  Jan.  23, 1885.    Petition  for  a  rehearing  overruled  April  23, 1886. 
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No.  11,870. 

Meranda  v.  Spurlin  et  al. 

Drains. — Remofutrance. — Report  of*  Commiioionerii,  -  In  a  remonstranoe  to  the 
report  of  the  drainage  commissioners,  under  the  act,  B.  S.  1881,  section 
4273,  et  seq.j  as  amended,  Acts  1883,  p.  173,  it  is  not  sufficient  to  state  that 
the  report  is  not  according  to  law.  The  particulars  in  which  it  is  claimed 
the  report  is  not  according  to  law  must  be  stated. 

Saue. — Cause  of  Rsmofulranee, —  Uncei-tainiy, — A  cause  of  remonstrance,  that 
the  report  of  the  comipissioners  does  not  show  with  sufficient  certainty 
the  method  of  drainage,  is  too  uncertain. 

Same. — ConclvsiveTiesa  (^Report  of  Commissioners.— As  to  whether  or  not  the 
method  of  drainage  adopted  is  the  cheapest  and  most  practicable,  are 
questions  for  the  judgment  of  the  commissioners,  and  in  the  absence  of 
fraud,  their  judgment  thereon  can  not  be  reviewed. 

Same. — Presumption, — The  decision  of  the  commissioners  upon  these  ques- 
tions need  not  be  embodied  in  their  report.  From  the  location  of  the 
drain  by  the  commissioners  it  will  be  presumed  that  Ihey  passed  upon 
these  questions. 

Same. — Report  as  to  Ijocation  <^  Drain.— As  to  the  location  of  the  drain, 
the  courses  and  distances  are  .all  that  need  be  stated  in  the  report  of  the 
commissioners. 

Same. — Si^fideney  of  Report. — A  report  of  the  commissioners  in  substantial 
compliance  with  the  form  prescribed  by  the  statute  is  sufficient. 

Same. — Amendment. — The  court  may  allow  the  commissioners  to  amend 
their  report  after  it  has  been  filed. 

Same. — Evidence. — The  evidence  in  support  of  the  remonstrance  will  be 
confined  to  the  issues  tendered  by  it. 

Same.—  Witnesses'  Opinions,— The  opinions  of  witnesses,  that  the  drain  will 
be  of  public  utility,  benefit  any  highway,  or  benefit  or  damage  any  par- 
ticnlar  lands,  are  not  competent  evidence. 

Same. — Availahle  Error, — A  party  who  first  introduced  such  evidence  upon 
such  questions  can  not  successfully  ask  a  reversal  of  the  judgment  be- 
cause the  other  side  is  allowed  to  meet  it  with  like  evidence  upon  the 
same  questions. 

Same. — Evidence. — Motion  for  New  Trial — Questions  as  to  the  sufficiency 
of  the  evidence,  and  the  admission  and  exclusion  of  testimony,  in  a  pro- 
ceeding to  establish  a  drain,  are  properly  presented  by  a  motion  for  a 
new  trial. 

Same.— Pttftiic  Utilittj,  Proof  of— The  question  of  public  utility  is  not  to  be 
split  up,  and  the  drain  defeated,  by  showing  that  it  will  not  be  of  public " 
utility  in  one  of  the  counties  into  which  it  extends.  The  question  of 
public  utility  has  reference  to  the  drain  as  a  whole,  without  regard  to 
the  county  lines  that  may  cross  it. 
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SAllE.'-^Draina  Extending  into  More  than  one  County. — Authoi-ity  to  Egtablish, — 
The  circuit  court  in  which  the  petitioner  resides,  and  in  which  the  pro- 
ceeding is  commenced,  has  authority  to  establish  a  drain  extending  into 
another  county. 

Sake. — Establishing  Such  Drain  upon  Line  of  Drain  Formerly  Established  by 
Board  of  OourUy  OommissioTiers, — Such  drain,  under  the  above  acts,  may 
be  established  and  constructed  along  and  upon  a  drain  formerly  con- 
structed' by  the  order  and  judgment  of  the  board  of  county  commis- 
sioners. 

SAMtL—Broof  (f  Notice.—Nune  Bro  Tune  Entry,— From  the  affidavits  on  file 
in  proof  of  posting  the  notices,  and  the  court's  notes,  "  proof  of  notice 
filed,  cause  ordered  docketed,"  a  nunc  pro  tunc  entry  may  be  made  at  a 
subsequent  term  showing  that  the  notices  were  posted,  as  stated  in  the 
affidavits. 

Same. — Notice  <f  Entry. — A  party,  having  appeared  to  a  motion  for  a  nunc 
pro  tunc  entry,  can  not  atterwards  object  that  notice  of  such  motion  was 
not  served  upon  others,  against  whom  benefits  are  assessed. 

Same.— Sufficient  Proof  of  Notice.— Under  the  amended  act,  Acts  1883,  p. 
174,  proof  of  the  posting  of  notices  need  not  necessarily  be  by  affidavit. 

From  the  Tipton  Circuit  Court. 

M.  Garrigvs,  for  appellant. 

i2.  B.  Beauchampy  for  appellees. 

ZoLLARS,  C.  J. — This  is  a  proceeding  commenced  in  the 
Tipton  Circuit  Court,  under  the  act  of  1881,  R.  S.  1881,  sec- 
tion 4273,  €t  seq.,  as  amended  in  1883,  Acts  1883,  p.  173,  to 
establish  a  drain,  partly  in  Tipton  and  partly  in  Howard 
county. 

Appellant  was  a  remonstrant  below,  and  has  appealed  from 
the  judgment  establishing  the  drain.  We  notice  the  objec- 
tions to  the  proceedings  below  in  the  order  discussed  by  his 
counsel. 

The  substance  of  the  fourth  cause  of  remonstrance,  to  which 
a  demurrer  was  sustained,  is,  that  the  report  of  the  commis- 
sioners is  not  according  to  law,  for  the  reason  that  the  por- 
tion of  the  proposed  drain  in  Howard  county,  as  located  in 
the  report,  is  along  and  upon  a  drain  established  and  con- 
structed pursuant  to  an  order  and  judgment  of  the  board  of 
commissioners  of  Howard  county,  under  the  act  of  March  9th, 
1875  (1  R.  S.  1876,  p.  428).     The  condition  that  this  drain 
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was  in  at  the  time  these  proceedings  were  conuneneed  and 
consummated  in  the  court  below,  is  not  stated  in  this  cause  of 
remonstrance.  So  far  as  we  can  know  from  this  cause,  that 
drain,  on  account  of  neglect  or  insuflSciency,  may  have  been 
abandoned  as  useless.  This  court  has  recently  held  that  it  is 
not  sufficient  in  a  remonstrance  to  use  the  general  terms  of  the 
statute,  that  "  the  report  of  the  commissioners  is  not  accord- 
ing to  law ;  '^  that  the  particulars  in  which  it  is  not  accord- 
ing to  law  should  be  stated ;  and,  further,  that  the  evidence 
on  the  part  of  the  remonstrant  will  be  confined  to  the  issues 
tendered  by  his  remonstrance.  Higbee  v.  Peedj  98  Ind.  421 ; 
Anderson  v.  Baker,  98  Ind.  587.  It  follows  from  these  cases 
that  in  determining  the  sufficiency  of  any  particular  cause  of 
remonstrance  we  must  look  alone  to  the  specific  iacts  therein 
stated.  This  disposes  of  appellant's  argument  upon  the  de- 
murrer to  the  fourth  cause  of  remonstrance,  that  the  report 
of  the  commissioners  does  not  show  with  sufficient  certainty 
"  the  method  of  drainage,"  etc. 

This  cause  of  remonstrance  raises  no  such  question.  As  to 
whether  or  not  the  method  of  drainage  adopted  is  the  cheapest 
and  most  practicable,  it  has  been  held,  are  questions  for  the 
judgment  of  the  commissioners,  and  that,  in  the  absence,  of 
fraud,  their  judgment  upon  these  questions  can  not  be  re- 
viewed ;  that  their  decision  upon  these  questions  need  not  be 
embodied  in  their  report ;  and  that,  from  their  location  of  the 
drain,  it  will  be  presumed  that  they  first  determined  these 
questions.     Anderson  v.  Baker,  supra. 

If  the  fourth  cause  of  remonstrance  properly  presents  any 
questions,  they  are  :  Firs^L  As  to  the  power  and  jurisdiction 
of  the  Tipton  Circuit  Court  to  establish  the  drain,  a  portion  of 
which  is  in  Howard  county ;  and.  Second.  As  to  the  authority 
to  establish  the  drain  along  and  upon  the  drain  formerly  es- 
tablished by  the  board  of  commissioners  of  that  county-.  The 
first  question  has  been  decided  adversely  to  appellant's  con- 
tention, and  it  has  been  held  that  the  court  of  the  county  in 
which  the  petitioner  resides  and  the  proceeding  is  commenced. 
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has  jurisdiction  and  authority  to  establish  a  ditch  extending 
into  another  county.  Shaw  v.  State,  etc.,  97  Ind.  23 ;  Staie, 
etc.,  V.  Turvey,  99  Ind.  599 ;  Orist  v.  State,  ex  rel.,  97  Ind.  389. 
We  know  of  no  constitutional  or  statutory  inhibition  against 
locating  and  constructing  one  of  these  drains  along  and  upon 
a  drain  formerly  constructed  pursuant  to  an  order  and  judg- 
ment of  the  board  of  commissioners.  These  latter  drains  are 
constructed  by  the  public  for  public  purposes,  and  while  the 
land-owners  are  assessed  according  to  benefits  derived,  they 
do  not  thereby  acquire  vested  rights  that  will  prevent  the  lo- 
cation and  construction  of  another  drain  upon  the  same  line. 
The  power  is  analogous  to  the  power  of  cities  to  reconstruct 
streets,  except  in  the  latter  case  the  statute  provides  that  the 
damages  caused  by  the  improvement  shall  first  be  paid  to  the 
land-owner  who  was  assessed  for  a  former  improvement.  Oity 
of  Kokomo  V.  Mahan,  ante,  p.  242.  To  hold  the  contrary 
would  be  to  greatly  embarrass  and  cripple  the  public  authori- 
ties and  individuals  in  the  proper  drainage  of  wet  lands.  The 
location  and  construction  of  such  second  drain  is  not  a  ques- 
tion of  power,  but  rather  one  of  policy.  When  a  drain  is 
thus  located  and  constructed  under  an  order  of  the  board  of 
commissioners,  and  the  property-owners  have  been  assessed 
for  benefits,  it  would  seem  that  some  sufficient  reason  should 
exist  for  the  construction  of  another  drain  upon  the  same  line 
by  the  order  and  judgment  of  the  circuit  court.  It  might  be- 
come a  question  of  public  utility  as  to  the  second  drain;  if 
so,  that  question  could  be  tried  under  the  eighth  cause  of  re- 
monstrance, as  provided  by  the  statute  (Acts  1883,  p.  177) ; 
and  so  it  might  become  a  question  as  to  whether  or  not  the 
land-owners  will  be  benefited  by,  or  should  be  assessed  for, 
the  'construction  of  the  second  drain.  If  so,  these  questions 
could  be  tried  under  the  fifth  statutory  cause  of  remonstrance. 
Acts  1883,  p.  177.  These  questions  of  public  utility,  etc., 
and  benefits,  are  questions  of  fact  to  be  decided  upon  the  evi- 
dence, and  are  not  properly  raised  by  any  specific  statements 
in  the  cause  of  remonstrance  under  examination.   This  cause^ 
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as  filed,  does  not  seek  to  raise  these  specific  questions;  they 
are  raised  by  other  causes  of  remonstrance,  which  we  shall 
have  occasion  to  notice  hereafter. 

An  argument  is  made  under  the  fourth  cause  of  remon- 
strance, as  filed,  that  as  the  drain  crosses  a  railroad  in  How- 
ard county,  and  as  no  notice  was  given  to  the  railroad  com- 
pany, so  far  as  its  track  in  Howard  county  is  concerned,  the 
court  below  did  not  have  jurisdiction,  and  its  proceedings 
were  without  authority  and  void. 

No  such  question  is  raised  by  this  cause  of  remonstrance ; 
it  does  not  inform  us  of  the  fact  of  such  crossing;  nor  is  that 
feet  developed  by  the  petition,  the  notice,  or  the  report  of  the 
commissioners.  A  plat  attached  to  appellant's  brief  shows 
such  a  crossing,  but  we  are  confined  to  what  is  shown  by  the 
record,  and  can  not  otherwise  take  notice  of  such  feet,  if  it 
be  a  feet. 

The  record  shows  that  at  the  September  term  of  the  court, 
and  on  the  day  set  for  the  docketing  of  the  petition,  as  pro- 
vided, in  the  amended  act,  Acts  1883,  p.  174,  section  2,  the 
petitioner  filed  a  notice  and  affidavits  showing  that  it  had  been 
posted  along  the  line  of  the  drain  and  at  the  door  of  the  court- 
house in  each  of  the  counties,  as  the  law  directs.  The  notice 
and  affidavits  are  set  out  at  length  in  the  record.  In  an  en- 
try by  the  clerk,  in  which  he  attempts  to  give  the  substance 
of  the  affidavits,  he  omits  the  statement  therein  that  the  no- 
tice was  posted  at  the  door  of  the  court-house  in  Howard 
county.  On  the  same  day  he  made  the  following  entry :  "  It 
appearing  to  the  court  that  notice  of  the  filing  of  said  peti- 
tion has  been  given  according  to  law,  the  same  is  ordered 
docketed,  and  by  order  of  the  court  said  cause  is  now  dock- 
eted'.'^  The  matter  was  referred  to  the  commissioner  without 
opposition  from  any  one. 

Pursuant  to  the  order  of  the  court,  they  filed  their  report 
at  the  November  term.  Upon  objections  being  made  by  ap- 
pellant, the  report  was  referred  back  to  the  commissioners, 
and  they  filed  an  amended  report  a  few  days  thereafter.  Upon 
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the  filing  of  this  amended  report^  appellant  moved  to  set  aside 
the  reference  to  the  commissioners^  because  the  proper  affi- 
davits in  proof  of  notice  had  not  been  filed.  This  motion 
was  overruled.  After  the  filing  of  a  remonstrance  by  appel- 
lant, and  the  rulings  upon  it,  and  at  a  subsequent  term,  the 
petitioner  moved  for  a*  nunc  pro  tunc  entry,  so  that  the  recital 
by  the  clerk  might  show  the  proof  of  the  posting  of  the  no- 
tice at  the  door  of  the  court-house  in  Howard  county.  The 
motion  was  based  upon  the  affidavits,  and  an  entry  on  the 
court's  docket  as  follows :  "  Proof  of  notice  filed,  cause  ordered 
docketed."  These  affidavits  and  entry  upon  the  court's  docket 
very  clearly  furnished  sufficient  ground  upon  which  to  base 
an  order  for  a  nunc  pro  tunc  entry.  There  was,  therefore,  no 
error  in  the  making  of  it.  Chissom  v.  Barbour,  ante,  p.  1, 
and  cases  therein  cited.  Indeed,  it  is  not  apparent  that  under 
the  amended  act,  Acts  1883,  p.  174,  section  2,  there  was  any 
need  for  such  an  entry.  The  affidavits,  in  the  first  place,  show 
that  the  notice  was  properly  posted.  In  the  second  place,  the 
entry  that  the  court  found  that  the  notice  had  been  posted 
according  to  law,  and  assumed  jurisdiction  and  referred  the 
matter  to  the  commissioners,  would  seem  to  be  sufficient. 

It  was  held  in  the  case  of  Scott  v.  BrackeU,  89  Ind.  413, 
that  proof  of  posting  notice  of  the  intended  petition  could  be 
made  only  by  an  affidavit.  That  decision,  however,  was  made 
under  the  act  of  1881,  R.  S.  1881,  section  4276.  That  sec- 
tion provided  in  direct  terms,  that  the  proof  should  be  made 
in  that  way.  It  was  amended  in  1883,  Acts  1883,  p.  174, 
sec.  2,  and  as  amended  requires  that  it  shall  be  made  to  appear 
to  the  court  that  notice  has  been  given,  but  does  not  require 
that  it  shall  be  so  made  to  appear  by  affidavit,  nor  in  any 
other  definitely  prescribed  manner.  We  know  of  no  reason 
why,  under  this  amended  act,  it  may  not  be  by  oral  testimony. 

Appellant  was  in  court  and  appeared  to  the  motion  for  the 
nunc  pro  tunc  entry.  He  can  not  now  object  because  a  notice 
of  that  motion  was  not  served  on  others  against  whom  bene- 
VoL,  100.— 25 
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fits  were  assessed.  See  Cool  v.  Peters  Box  and  Lumber  Co., 
87  Ind.  631. 

There  is  in  the  record  a  motion  by  appellant  to  dismiss  the 
petition  for  the  reason  that  the  report  of  the  commissioners 
showed  that  the  costs^  damages  and  expenses  of  the  drain 
would  exceed  the  benefits  to  the  owne'rs  of  lands.  Following 
this,  leave  was  granted  to  amend  the  report^  and  the  commis- 
sioners  filed  an  amended  report,  in  which  the  benefits  to  lands 
are  shown  to  exceed  the  costs,  damages  and  expenses.  The 
first  report  is  not  in  the  record.  We  can  not  know,  therefore, 
that  in  it  the  costs,  damages  and  expenses  of  the  drain  were 
shown  to  exceed  the  benefits  to  lands,  and  can  not  therefore 
determine  that  appellant's  motion  was  in  any  way  well  taken, 
or  grhould  have  been  sustained.  The  court  undoubtedly 
had  the  right  to  allow  the  commissioners  to  amend  their  re- 
port. The  statute  expressly  confers  such  authority.  Acts 
1883,  p.  177.  It  may  as  well  be  done  without  a  remon- 
strance, as  after  the  defects  shall  have  been  pointed  out  by  a 
remonstrance.  As  we  have  said,  we  can  not  know  what 
amendment  was  made,  as  the  amended  report  only  is  in  the 
record.  In  this  condition  of  the  record,  we  must  presume  in 
fevor  of  the  correctness  of  the  action  of  the  court  below  in 
allowing  the  amendment. 

The  first  cause  of  remonstrance  filed  by  appellant  is  a 
general  statement,  that  the  report  of  the  commissioners  is  not 
according  to  law.  Under  this,  he  vigorously  assails  the  re- 
port. As  we  have  seen,  this  cause  is  not  sufficiently  specific 
to  present  any  question.  We  have  no  way  of  knowing  whether 
or  not  the  many  objections  urged  here  were  urged  below.  It 
may  be,  that  if  they  had  been,  that  court  would  have  ordered 
the  report  made  more  specific  in  some  particulars.  It  is 
clearly  our  duty,  therefore,  if  we  pass  upon  the  report  at  all,, 
to  disregard  such  technical  defects  as  would  not  seriously 
affect  appellant's  substantial  rights.  The  report,  as  we  find  it 
in  the  record,  is,  in  all  essential  matters,  in  substantial  com- 
pliance with  the  form  prescribed  by  the  statute,  R.  S.  1881,. 
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section  4284.  And  while  some  portions  of  the  report  might 
have  been  more  specific,  it  is  sufficiently  certain  to  be  readily 
understood.  It  has  been  held,  that  a  report  in  substantial 
compliance  with  the  statutory  form  is  sufficient.  IndianapoUsy 
etc,,  G.  R.  Co.  V.  Christian,  93  Ind.  360;  Anderson  v.  Baker, 
98  Ind.  687. 

The  main  argument  against  the  report  is,  that  it  locates  the 
portion  of  the  drain  in  Howard  county  upon  the  line  of  a 
drain  before  that  time  established  by  the  board  of  commis- 
sioners of  that  county,  and  that  this  fact  is  not,  but  should 
have  been,  developed  in  the  report  with  specific  statements  as 
to  how  much  the  old  drain  was  to  be  deepened  and  widened. 
The  evidence  establishes  the  fact  that  the  portion  of  the  drain 
in  Howard  county  is  located  upon  the  line  of  the  old  drain. 
Had  the  court  below,  upon  the  establishment  of  this  fact, 
yielded  to  the  contention  of  appellant,  the  only  relief  that 
could  have  been  granted  under  the  statute,  Acts  1883,  p.  177, 
would  have  been  to  refer  the  report  back  to  the  commissioners 
for  an  amendment,  by  inserting  the  statements  contended  for 
by  appellant.  Possibly,  that  might  have  been  well,  but  we 
can  not  hold  that  the  statute  absolutely  required  it;  and,  as  it 
is  difficult  to  see  how  that  would  have  affiicted  appellant's 
substantial  rights,  and  as  we  can  not  know  that  these  specific 
objections  were  brought  to  the  attention  of  the  court  below, 
we  can  not,  and  should  not,  reverse  the  judgment  because  the 
reference  was  not  made. 

The  petition,  notice  and  report  of  the  commissioners  suffi- 
ciently show  that  the  drain  is  to  be  an  open  one.  The  courses 
and  distances  and  the  lands  to  be  affected  are  very  specifically 
stated  and  given  in  the  report.  Any  surveyor  could  readily 
locate  the  drain,  and  when  thus  located  it  will  readily  appear 
that  it  is  upon  the  line  of  the  old  drain.  It  might  have 
been  more  convenient  for  appellant  to  have  been  informed 
by  specific  statements  in  the  report  that  the  drain  was  located 
upon  the  line  of  the  old  drain.  He  might  thus  be  saved  the 
trouble  of  ascertaining  that  feet,  and  the  location,  by  a  refe"t- 


388  SUPREME  COURT  OF  INDIANA, 


Meranda  v.  Spurliu  et  al. 


ence  to  the  courses  and  distances  given  in  the  report.  And 
so,  in  every  case,  it  would  be  more  convenient  for  the  land- 
owners to  be  informed  by  the  report  that  the  proposed  drain 
is  to  follow  a  certain  ravine,  or  to  be  parallel  with  and  a  cer- 
tain distance  from  some  line  of  fence,  or  established  high- 
way or  railroad,  but  such  particularity  is  not  required  by  the 
statute.  The  courses  and  distances  are  all  that  the  law  re- 
quires. When  these  are  given,  the  land-owner  may  readily 
ascertain  the  location  of  the  drain,  and  whether  or  not  it  will 
be  along  a  line  of  fence,  destroy  a  private  way,  follow  a  ra- 
vine, or  a  formerly  established  drain.  The  line  being  thus 
given,  with  the  width,  depth,  fall  and  slope  of  the  banks  of 
the  proposed  drain,  it  can  be  readily  ascertained  in  what  it 
differs  from  the  old  drain.  We  do  not  decide,  nor  intimate 
a  decision,  as  to  what  might  be  a  sufficient  report,  should  the 
commissioners  so  far  depart  from  the  method  of  drainage 
proposed  in  the  petition,  as  to  adopt  a  method  by  removing 
obstructions  from,  deepening,  widening  or  straightening  a 
natural  watercourse,  etc. 

As  to  the  contention  by  appellant,  that  one  tract  of  land 
assessed  by  the  number  given  to  the  township  is  shown  to 
be  in  Miami  county,  it  is  sufficient  to  say  in  the  first  place, 
that  no  such  question  is  raised  by  any  cause  of  remonstrance 
filed ;  and  in  the  second  place,  that  the  land  is  clearly  shown 
to  be  in  Howard  county,  in  close  proximity  to  the  proposed 
drain.  The  other  descriptions  of  the  land  show  this,  and 
that  the  number  of  the  township  is  a  clerical  mistake. 

The  motion  for  a  new  trial  below,  and  the  assignment  here, 
that  the  court  below  erred  in  overruling  it,  present  the  ques- 
tion as  to  the  sufficiency  of  the  evidence  and  the  nilings  of 
the  court  below  in  the  admission  of  evidence.  See  Neff  v. 
Beed,  98  Ind.  341. 

In  settling  the  question  of  the  public  utility  of  a  proposed 
drain,  the  question  is  not  to  be  split  up,  and  the  drain  *de- 
foated,  by  proof  that  it  will  not  be  of  public  utility  in  one  of 
the  counties  into  which  it  extends.     The  question  of  public 
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utility  has  reference  to  the  drain  as  a  whole,  and  to  the  pub- 
lic generally,  without  regard  to  the  county  line  that  may  cross 
the  drain.  Upon  the  question  of  benefits  to  appellant^s  land, 
the  evidence  is  sharply  conflicting.  The  judgment,  therefore^ 
can  not  be  reversed  upon  the  evidence  upon  this  question. 

It  is  further  urged  here,  that  the  judgment  should  be  re- 
versed because  the  trial  court  allowed  one,  and  perhaps  more, 
of  appellees'  witnesses  to  give  their  opinions  as  to  whether 
or  not  the  proposed  drain  would  be  of  public  utility,  benefit 
any  highway,  or  benefit  or  damage  appellant's  land.  Such 
testimony  was  allowed,  and  such  testimony  is  incompetent. 
Yost  V.  Conroy,  92  Ind.  464;  Thompson  v.  Deprez,  96  Ind. 
67.  We  think,  however,  that  appellant  is  not  in  a  position 
to  make  this  error  available  for  the  reversal  of  the  judgment. 
The  record  shows  that  he  first  adopted  the  mode  of  proof  by 
taking  the  opinions  of  his  witnesses  upon  all  these  questions. 
Having  done  so,  he  can  not  complain  that  appellees  were 
allowed  to  meet  his  case  by  the  same  method  of  proof,  Lowe 
V.  Ryauy  94  Ind.  450. 

There  being  no  error  in  the  record  requiring  a  reversal  of 
the  judgment,  it  is  affirmed  with  costs. 
Filed  Feb.  19, 1885. 


No.  11,425. 

Johnson  et  al..  Administrators,  v.  Johnson. 

Contract. —  Work  and  Labor, — Evidence, — Upon  the  trial  of  a  claim  by  a 
daughter-in-law,  against  the  estate  of  her  father-in-law,  upon  an  implied 
contract  for  care  and  nursing  during  his  last  sickness,  evidence  tending 
to  show  that  she  and  her  husband  lived  with  the  deceased  in  his  house 
as  a  common  family,  he  hiring  domestics,  furnishing  supplies,  and  the 
like,  is  admissible. 

From  the  Marion  Circuit  Court. 

W.  N.  Harding,  A.  R.  Hovey  and  F.  Winter,  for  appellants. 
R.  B.  Duncan,  J,  8.  Duncan,  C.  W.  Smith  and  /.  R.  Wilson, 
for  appellee. 
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« 

Franklin,  C. — This  is  a  claim  filed  by  the  appellee  against 
the  estate  of  James  Johnson,  deceased,  *^  for  personal  services 
rendered  and  performed  for  said  decedent  at  his  special  in- 
stance and  request,  in  nursing  and  caring  for  him  in  his  sick- 
ness."    A  bill  of  particulars  was  filed,  amounting  to  $965. 

Appellants  answered  in  three  paragraphs : 

First.  The  general  denial. 

Second.  That  the  appellee  was  the  daughter-in-law  of  the 
decedent,  being  the  wife  pf  his  son  Isaac  B.  Johnson,  who, 
at  the  time  of  his  marriage  with  the  tlppcllee,  in  the  year  1875, 
was,  and  for  seven  years  prior  thereto  had  been,  a  member  of 
his  father's  family,  and  that  appellee  immediately  upon  her 
marriage  went,  with  her  said  husband,  to  live  with  and  in  the 
family  of  her  said  father-in-law,  James  Johnson,  and  thence- 
forward until  his  death  continued  to  live  with  her  said  hus- 
band in  said  family  as  members  of  a  common  family,  and  that 
any  services  rendered  by  appellee  to  said  decedent  were  ren- 
dered by  her  for  him  as  a  member  of  such  common  fiunily, 
and  not  otherwise. 

Third.  That  appellee  was  fully  paid  by  the  decedent  in  his 
lifetime  for  the  services  mentioned  in  her  complaint. 

The  case  was  tried  by  a  jury,  and  a  verdict  returned  in  favor 
of  appellee  for  $965,  and  also  answers  to  certain  interroga- 
tories propounded  by  appellants. 

Appellants  moved  for  judgment  in  their  favor  upon  the  an- 
swers to  the  interrogatories,  which  motion  was  overruled. 
They  then  moved  for  a  new  trial,  which  was  also  overruled. 
Judgment  was  rendered  upon  the  verdict,  and  the  adminis- 
trators have  appealed  to  this  court. 

The  errors  assigned  are  the  overruling  of  their  motion  for 
judgment  upon  the  answers  to  the  interrogatories,  notwith- 
standing the  verdict,  and  the  overruling  of  their  motion  for 
a  new  trial. 

Among  the  reasons  for  a  new  trial,  the  fifth  alleges  error 
of  law  occurring  at  the  trial,  and  under  it  a  number  of 
specifications  are  made  of  the  refusal  to  admit  certain  tcsti- 
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mony,  and  the  striking  out  of  certain  other  testimony  upon 
the  trial  of  the  cause. 

James  Johnson^  a  son  of  the  deceased^  testified  before  the 
jury  that  his  father,  during  said  time,  *^  bought  all  the  gro- 
ceries ;  I  know  that  he  bought  everything  that  came  into  the 
house  to  eat,  including  the  meat ;  and  I  know  he  hired  the 
servants."  On  motion  of  appellee's  counsel  the  court  struck 
said  testimony  out,  and  refused  to  let  the  jury  consider  it. 

Appellants'  counsel  then  offered  to  prove  by  said  witness 
that  the  decedent  furnished  the  domestics  and  servants  to  do 
the  work  in  his  household,  under  the  supervision  of  Mrs, 
Isaac  Johnson ;  that  he  furnished  a  servant  to  do  the  wash- 
ing for  the  household,  including  the  claimant's,  her  husband's 
and  her  husband's  son ;  that  he  furnished  all  the  provisions 
for  the  use  of  the  family ;  that  he  furnished  the  furniture  that 
was  used  by  the  family ;  and  that  .the  family  lived  in  his  house 
on  his  farm.  The  admission  of  this  testimony  was  refused 
by  the  court. 

The  court  permitted  appellants  to  prove  by  John  Johnson, 
a  son  of  decedent,  that  during  said  time  the  claimant  lived  in 
his  father's  house,  but  refused  to  let  them  prove  by  said  wit- 
ness that  decedent,  during  said  time,  furnished  everything  for 
all  the  family,  including  claimant,  her  husband  and  his  son, 
to  live  upon,  and  furnished  all  the  hired  help  and  domestic 
servants  for  the  whole  family ;  that  her  husband,  Isaac  B. 
Johnson,  was  during  said  time  the  financial  agent  of  decedent, 
and  as  such  paid  all  the  expenses  of  the  whole  family  out  of 
decedent's  means,  and  that  during  said  time  decedent  had  made 
to  claimant  valuable  gifls,  at  one  time  a  silk  dress  worth  $60. 

This  testimony  was  offered  for  the  purpose  of  proving  that 
they  all  lived  together  as  one  family,  and  to  rebut  any  under- 
standing that  she  was  to  receive  pay  for  such  services ;  but  the 
court  excluded  the  testimony.  We  think  the  facts  that  the 
decedent  furnished  all  the  means  for  the  whole  family  to  live 
upon,  and  that  claimant's  husband  acted  as  decedent's  finan- 
cial agent  in  paying  for  the  same,  tended  to  prove  that  they 
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all  lived  as  one  family,  and  it  was  competent  and  proper  for 
the  defendants  to  prove  the  facts  and  circumstances  under 
which  the  parties  lived  together  in  order  for  the  jury  to  de- 
termine whether  they  all  lived  together  as  one  family,  and 
whether  there  was  any  understanding  between  them  that  she 
should  be  paid  for  her  services.  No  express  agreement  be- 
tween them  that  she  should  be  paid  for  her  services  was  proved 
in  the  case. 

We  think  the  court  erred  in  refusing  to  permit  said  evidence 
to  go  to  the  jury,  and  for  this  error  the  judgment  ought  to 
be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  appellee^s  costs,  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings. 

FUed  Feb.  14, 1885. 


No.  11,811. 
Sibert  v.  Cox. 


Will. — OoMtrudion, — Charge  of  Support  aiid  Edv^tion  o/ChUdren, — A  devise 
of  land  to  the  children  of  the  testator^s  deceased  son  in  fee  simple,  with 
the  addition  of  these  words,  *'  It  is  my  desire  and  intention  that  the 
mother  of  said  children  shall  use  and  occupy  said  land  until  the  youngest 
of  said  children  shall  become  twenty-one  years  of  age,  to  support  and 
educate  said  children,''  gives  the  mother  an  estate  in  the  land  until  the 
youngest  child  reaches  full  age,  charged,  however,  with  the  support  and 
education  of  the  children,  and  such  devise  is  not  upon  condition  of  her 
personal  occupancy  of  the  land. 

Same. — Chtardian, — In  such  case,  where  it  appears  that  the  children  of  the 
testator's  deceased  son  have  resided  with  their  mother,  and  it  is  not 
shown  that  she  has  been  unable  or  failed  to  educate  or  support  her  chil- 
dren, a  guardian  of  such  children  can  not  call  upon  her  for  any  portion 
of  the  rents  and  profits  of  said  land;  and  if  the  guardian  has  collected 
the  rents  of  said  land,  he  must  account  to  the  mother  for  them. 

From  the  Bartholomew  Circuit  Court. 
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N.  R.  Keyes,  for  appellant. 
S.  Stannfer,  for  appellee. 

Black,  C. — Jacob  Sibert  died  testate,  in  Bartholomew 
county,  in  1880,  being  the  owner  in  fee  simple  of  certain 
land,  eighty  acres,  in  said  county.  By  his  will,  which  was 
duly  probated,  he  devised  said  real  estate  as  follows : 

"  Item  eight.  I  will,  devise  and  bequeath  to  my  grand- 
children, Cora  Belle  Sibert,  John  T.  Sibert  and  Jacob  T. 
Sibert,  in  fee  simple,  share  and  share  alike,  the  following  real 
estate  situate  in  Bartholomew  county,  Indiana :  The  eighty 
acre  tract  purchased  by  me  of  Jake  McDonald^  and  the  same 
occupied  by  my  son  John  T.  Sibert  in  his  lifetime,  the  same 
being  north  of  the  land  owned  by  Simpson  Rutherford,  and  the 
same  occupied  by  said  children  and  the  widow  of  said  John 
T.  Sibert,  deceased.  It  is  my  desire  and  intention  that  Adeline 
Sibert,  the  mother  of  said  children,  shall  use  and  occupy  said 
land  until  the  youngest  of  said  children  shall  become  twenty- 
one  years  of  age,  to  support  and  educate  said  children.'^ 

This  was  an  action  brought  by  said  Adeline  Sibert,  the  ap- 
pellant, against  the  appellee  James  Cox,  the  plaintiff  alleg- 
ing that  the  defendant  wrongfully  took  possession  and  as- 
sumed control  of  said  land  and  rented  it  and  collected  the 
rents  thereof,  and  for  the  five  years  last  before  the  commence- 
ment of  the  action  so  received  and  collected  said  rents,  all 
without  the  leave  or  license  of  the  plaintiff;  that  the  rent  of 
said  land  for  said  time  was  worth  an  amount  stated,  which 
was  due  and  owing  from  the  defendant  to  the  plaintiff;  that 
during  said  time  said  youngest  child  was  not  of  age,  and 
he  was  not  yet  of  age,  and  that  the  plaintiff  had  demanded 
of  the  defendant  a  settlement  and  accounting  for  said  rents, 
but  that  the  latter  had  failed  and  refused,  and  he  still  failed 
and  refused,  to  pay  or  account  for  the  same  or  any  part  thereof. 

The  defendant  answered,  in  substance,  that  on  the  29th  of 
October,  1880,  he  was  appointed  by  the  court  below  and  duly 
qualified  as  guardian  of  said  children,  who  then  were  and  who 
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still  were  infants  under  the  age  of  twenty -one  years;  that  he 
still  was  such  guardian ;  that  as  such  guardian  he  took  charge 
of  said  real  estate  and  collected  the  rents,  the  same  sued  for 
in  this  action ;  that  the  plaintiff,  with  her  said  children,  of  her 
own  accord,  resided  elsewhere  all  the  time  since  before  the  de- 
fendant's appointment  as  such  guardian ;  that  he  had  appro- 
priated said  rents  to  the  proper  support  of  said  children,  the 
necessary  repair  of  said  land,  and  proper  expenses  of  said 
guardianship,  said  wards  having  no  other  estate  or  property. 

On  demurrer,  this  answer  was  held  sufficient ;  and  the  over- 
ruling of  this  demurrer  is  alone  assigned  as  error. 

In  construing  the  will,  the  intention  of  the  testator  is  to 
be  sought  for  in  its  provisions,  and  it  is  to  be  given  effect  if 
not  contrary  to  law. 

It  may  be  gathered  from  the  clause  quoted,  that  the  land  in 
question  had  been  occupied  by  the  testator's  son,  who  was  de- 
ceased, and  that  it  was  occupied  by  the  three  grandchildren 
and  their  mother,  the  children  and  widow  of  the  testator's 
said  son.  The  testator  gave  the  land  to  said  grandchildren 
in  fee  simple,  but  provided  that  their  mother  should  use  and 
occupy  it  until  the  youngest  of  the  children  should  become 
twenty-one  years  of  age,  to  support  and  educate  said  children. 

This  provision  conferred  on  the  plaintiff  an  estate  during  the 
period  of  the  youngest  child's  minority.  Whittome  v.  Lambj 
12  M.  &  W.  813;  Babbeih  v.  Squire,  19  Beav.  70;  FUling- 
ham  V.  Bromley y  Turn.  &  Rus.  530,  536. 

The  devise  was  not  conditional  upon  personal  occupancy 
of  the  land  by  the  widow,  and  she  would  have  th^  right,  con- 
sistently with  the  expressed  purpose  of  the  testator,  to  let  it 
to  rent.  Rabbeth  v.  Squire,  supra;  Maclaren  v.  Stairdon,  L. 
R.  11  Eq.  382;  Stone  v.  Parker,  29  L.  J.  Ch.  874. 

The  mother  was  to  use  and  occupy  the  land,  to  support  and 
educate  the  children.  A  trust  was  created  in  favor  of  the 
children.  But  when  we  consider  the  relationship  of  the  plain- 
tiff to  said  children,  and  the  facts,  that  the  land  had  been  oc- 
cupied by  her  husband  in  his  lifetime,  and  that  at  the  making 
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of  the  will  it  was  occupied  by  the  family  of  the  testator's  son, 
the  plaintiff  and  her  children,  we  can  not  conclude  that  it 
was  the  testator's  intention  that  the  plaintiff  should  have  no 
beneficial  interest  in  the  land.  She  held  the  land  as  her  own 
during  the  prescribed  period,  but  out  of  it  she  was  to  provide 
for  the  support  and  education  of  the  children. 

By  statute,  she,  and  not  the  guardian,  was  entitled  to  the 
custody  of  the  persons  and  the  control  of  the  education  of  her 
minor  children,  unless  she  was  an  unsuitable  person.  Section 
2518,  R.  S.  1881. 

If  she  was  unable  or  failed  to  educate  the  children,  it  would 
be  the  duty  of  the  guardian  to  provide  for  them  such  educa- 
tion as  the  amounts  of  their  estates  would  justify.  Section 
2521,  R.  S.  1881. 

It  appears  that  the  children  have  resided  with  their  mother. 
It  does  not  appear  that  she  has  not  had  the  control  of  their 
education,  or  that  she  has  been  unable  or  has  failed  to  educate 
them,  or  that  she  has  been  unable  or  unwilling  to  support 
them.  Under  the  statute,  the  guardian  is  to  have  the  man- 
agement of  his  ward's  estate  during  minority,  and  is  to  man- 
age it  for  the  best  interests  of  the  ward,  and  is  to  collect  all 
just  debts  due  the  ward.     Sections  2518,  2521,  R.  S.  1881. 

If  the  plaintiff  failed  to  perform  her  trust,  performance 
might  be  enforced  against  her,  and  she  might  be  compelled 
to  devote  a  reasonable  portion  of  the  income  of  the  land  to 
the  support  and  education  of  the  children.*  But  the  land  was 
not  a  part  of  the  estate  to  be  managed  by  the  guardian.  The 
children  were  not  to  receive  any  certain  specified  amounts ; 
their  reasonable  support  and  education  were  to  be  provided 
for.  Only  to  this  extent  could  the  mother  be  called  upon  to 
pay  out  of  the  proceeds  of  the  land.  If  it  became  the  duty 
of  the  guardian  to  provide,  out  of  their  estates,  for  the  sup- 
port or  education  of  his  wards,  he  could  call  upon  her  to  such 
extent.  He  had  no  right  to  the  land.  If  he  could  show  that 
the  plaintiff  neglected  or  refused  to  perform  the  trust  created 
by  the  will,  he  might  still  be  held  for  the  actual  rental  value 
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of  the  land,  less  the  amount  of  the  proceeds  received  by  him 
which  he  had  devoted  to  the  purpose  indicated  in  the  will. 

We  think  that  the  answer  was  insufficient. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellee^ 
and  the  cause  is  remanded,  with  instructions  to  sustain  the- 
demurrer  to  the  answer. 
Filed  Feb.  12, 1886. 


No.  11,828. 

The  City  of  Aurora  v.  Bitner  et  al. 

Practice.—  Weight  of  Evideriee, — Where  evidence  tends  to  sustain  the  ver- 
dict, the  Supreme  Court  will  not  disturb  it  on  the  weight  of  the  evidence. 

Same. — Exeemve  Damages. — A  verdict  will  not  be  disturbed  on  the  ground 
of  excessive  damages,  unless  they  appear,  at  first  blush,  to  be  grossly  ex- 
cessive. 

Municipal  Corporation. — Negligence, — Streets.— It  is  the  duty  of  munic- 
ipal corporations  to  keep  all  their  streets -in  a  reasonably  safe  condition 
for  travel,  so  as  not  to  endanger  the  persons  and  property  of  those  law- 
fully using  them,  and  they  are  liable  for  negligently  suffering  the  streets- 
to  become  unsafe. 

Same. — Notice  of  Defect  in  Streets. — Time, — A  municipal  corporation  is  liable 
for  injuries  caused  by  its  neglect  or  omission  to  keep  its  streets  in  a  safe 
condition  for  travel,  as  well  as  for  those  caused  by  defects  occasioned  by^ 
the  wrongful  acts  of  others,  where  the  corporation  has  actual  or  construc- 
tive notice  of  the  defect  which  caused  the  injury.  Notice  to  the  corpo* 
ration  of  the  unsafe  condition  of  a  street  may  be  inferred  from  the 
length  of  time  it  has  existed,  as  well  as  from  other  facts  and  circum- 
stances. What  is  such  a  length  of  time  must,  in  a  great  measure,  de- 
pend on  the  circumstances  of  the  particular  case,  and  must,  in  most 
cases,  be  a  question  of  fact  to  be  submitted  to  the  jury. 

Same. — Grossing  Constructed  hy  Private  Person, — A  municipal  corporation 
is  not  exempted  from  its  liability  for  defects  in  a  crossing  by  the  mere 
fact  that  it  was  constructed  by  a  private  person.  If  such  crossing  is  con- 
structed in  a  public  street,  where  the  public  pass  on  foot,  and  the  same 
gets  out  of  repair  and  becomes  unsafe,  and  remains  so  for  such  a  length 
of  time  that  the  proper  authorities,  in  the  exercise  of  reasonable  care 
and  prudence,  ought  to  have  discovered  the  defect  and  repaired  it,  the* 
corporation  is  liable  for  the  negligence,  without  actual  notice. 
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From  the  Dearborn  Circuit  Court. 

C.  S.  Jelley,  for  appellant. 

O.  F.  Roberts  and  D.  H.  Staff,  for  appellees. 

CoLERiCK,  C. — This  action  was  brought  by  the  appellees 
against  the  appellant,  to  recover  damages  for  injuries  alleged 
to  have  been  received  by  the  appellee  Mary  Bitner,  by  falling 
while  walking  over  a  defective  gutter  crossing  in  the  city  of 
Aurora,  Indiana.  The  complaint  consisted  of  three  para- 
graphs, to  each  of  which  a  separate  demurrer  was  overruled. 
An  answer  in  two  paragraphs  was  filed,  to  which  the  appellees 
replied.  The  action  was  tried  by  a  jury,  who  returned  a  ver- 
dict in  favor  of  the  appellees  and  assessed  their  damages  at 
$400,  upon  which  verdict,  over  a  motion  for  a  new  trial,  judg- 
ment was  rendered  against  the  appellant,  from  which  it  has 
appealed  to  this  court,  and  assigns  as  errors  the  rulings  of  the 
court  upon  said  demurrers,  and  on  the  motion  for  a  new  trial. 

It  is  unnecessary  for  us  to  examine  the  first  and  third  para- 
graphs of  the  complaint  for  the  purpose  of  determining  their 
sufficiency,  as  the  record  shows  that  the  verdict  was  based 
alone  on  the  second  paragraph  of  the  complaint,  and  hence, 
even  if  error  was  committed  by  the  court  in  overruling  the 
demurrers  to  the  first  and  third  paragraphs,  it  was  harmless 
and  unavailable.  See  McComas  v.  Haas,  93  Ind.  276;  State 
V.  Julian,  93  Ind.  292;  Bartlett  v.  Pittsburgh,  etc.,  R.  W. 
Co.,  94  Ind.  281 ;  Louisville,  etc.,  R.  W.  Co.  v.  Davis,  94  Ind. 
601;  Hawley  v.  Smith,  45  Ind.  183;  Blessing  v.  Blair,  45 
Ind.  546 ;  Blasingame  v.  Blasingame,  24  Ind.  86 ;  Keegan  v. 
V.  Carpenter,  47  Ind.  597. 

The  appellant  insists  that  the  second  paragraph  of  the  com- 
plaint was  insufficient  in  this,  that  it  failed  to  show  with  suffi- 
cient certainty  that  the  appellant  was  guilty  of  any  negligence, 
either  in  the  construction  of  the  crossing  or  in  maintaining  it 
after  its  construction,  and  that  the  injury  occurred  without 
the  fault  or  negligence  of  the  injured  person.  We  think  the 
complaint,  in  these  respects,  was  sufficient.     It  averred  "  that 
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on  the  26th  day  of  November,  1881,  and  for  more  than  five 
years  previous  thereto,  the  defendant  kept  and  maintained 
within  the  corporate  limits  of  said  city  a  gutter  crossing, 
crossing  from  Judiciary  street  in  said  city  across  the  gutter 
running  along  the  west  side  of  said  street  to  the  sidewalk  on 
the  opposite  side  of  said  gutter;  that  said  crossing  consisted 
of  boards  placed  lengthwise  with  said  street,  and  at  right  angles 
with  and  on  two  cross  pieces  of  timber  parallel  with  each 
other  and  extending  across  said  gutter ;  that  said  crossing  was 
continuously  used  by  the  citizens  of  said  city  and  by  the 
public  for  the  purpose  of  crossing  over  said  gutter;  that  for 
more  than  —  days  before  the  time  of  the  injury  hereinafter 
complained  of,  the  defendant  allowed  the  boards  of  said 
crossing  to  become  loose  and  insecure,  and  that  the  defendant 
had  notice  that  said  crossing  was  in  an  insecure  and  dangerous 
condition  for  more  than  two  days  prior  to  the  time  of  said 
injury,  but  that  she  wholly  failed,  neglected  and  refused  to 
repair  the  same;  that  on  the  26th  day  of  November,  1881, 
the  plaintiff  Mary  Bitner  was  crossing  said  gutter  from  the 
west  side  thereof,  in  company  with  Mrs.  Mary  Cattell,  and 
that  while  they  were  so  crossing  the  same,  the  said  Mary  Bitner 
was  walking  near  the  side  of  said  crossing,  and  not  suspecting 
or  knowing  the  dangerous,  unsafe  and  treacherous  condition 
of  such  crossing,  and  without  any  fault,  carelessness  or  negli- 
gence on  her  part,  stepped  on  the  outer  end  of  one  of  the 
boards  of  such  crossing,  which  board,  being  loose  on  account 
of  the  failure  and  neglect  of  the  defendant  to  fasten  the  same 
as  aforesaid,  flew  up  at  the  opposite  end  thereof,  and  just  in 
front,  and  within  a  foot,  of  the  plaintiff  Mary  Bitner,  as 
she  was  in  the  act  of  taking  a  step  forward,  when  she,  with- 
out any  fault  or  negligence  on  her  part,  but  by  reason  of  the 
aforesaid  negligence  of  the  defendant,  and  before  she  could 
control  the  volition  of  her  body,  stumbled  and  fell  over  such 
uplifted  board,  down  upon  said  gutter  crossing,"  whereby  she 
was  injured,  etc. 

It  is  the  duty  of  municipal  corporations  to  keep  all  of  their 
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streets  in  a  reasonably  safe  condition  for  travel,  so  as  not  to 
endanger  the  persons  and  property  of  those  lawfully  using 
them,  and  they  are  liable  for  negligently  suffering  them  to 
become  unsafe.  Murphy  v.  City  of  Indianapolis^  83  Ind.  76 ; 
Higert  v.  City  of  Greencastle,  43  Ind.  574 ;  Grove  v.  City  of 
Fort  Wayne,  45  Ind.  429 ;  City  of  Lafayette  v..  Larson,  73 
Ind.  367;  City  of  Delphi  v.  Lowery,  74  Ind.  520;  City  of 
Huntington  v.  Breen,  77  Ind.  29,  and  cases  cited. 

In  this  case,  the  facts  averred  showed  that  the  appellant 
was  guilty  of  negligence  in  permitting  the  street  to  become 
unsafe  for  travel,  and  it  was  explicitly  averred  that  the  in- 
jury occurred  "without  the  feult  or  negligence*^  of  the  ap- 
pellee Mary  Bitner.  This  paragraph  of  the  complaint  was 
sufficient,  and,  therefore,  the  demurrer  was  properly  overruled^ 

The  only  reasons  assigned  in  support  of  the  motion  for  a 
new  trial,  that  have  been  urged  in  this  court,  are,  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence,  that  the  dam- 
ages were  excessive,  and  that  the  court  erred  in  giving  and 
refusing  certain  instructions  to  the  jury.  We  have  carefully 
examined  the  evidence  and  find  that  it  tends  to  sustain  the 
verdict,  and  hence  we  can  not  disturb  the  verdict  on  the 
weight  of  the  evidence.  This  court,  in  cases  like  this,  will 
not  disturb  a  verdict  on  the  ground  of  excessive  damages, 
unless  they  appear  at  first  blush  to  be  grossly  excessive.  See 
City  of  Evansville  v.  Worthington,  97  Ind.  282,  and  cases 
cited.  The  damages  awarded  the  appellees  were  much  less 
than  the  jury  would  have  been  justified  under  the  evidence 
in  assessing,  as  the  injuries  received,  for  which  they  were  given 
as  a  compensation,  were  of  a  serious  and  dangerous  character. 

The  only  instruction  given  by  the  court,  that  appellant  has 
assailed  in  its  brief,  was  as  follows :  "  6.  If  you  Tbelieve  from 
the  evidence  that  the  gutter  crossing  in  question  was  con- 
structed on  a  public  street  in  said  city  of  Aurora,  by  a  pri- 
vate person,  and  not  under  the  direction  or  supervision  of 
the  city,  still  this  \yould  not  exempt  the  city  from  liabilitjr 
for  defects  in  said  gutter  crossing,  provided  the  jury  believe 
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from  the  evidence  that  said  gutter  crossing  was  so  out  of  re- 
pair as  to  be  dangerous  for  ordinary  travel,  and  that  the  de- 
fect was  known  to  the  proper  authorities  of  the  city,  or  that, 
by  the  exercise  of  ordinary  care,  they  might  have  known  of 
such  defect  before  the  injury  complained  of."  This  instruc- 
tion is  to  be  considered  in  connection  with  the  instruction 
immediately  following  it,  which  related  to  the  same  subject, 
and  was  as  follows :  "  7.  If  the  jury  believe  from  the  evi- 
dence that  said  gutter  crossing  was  constructed  on  one  of 
the  streets  of  said  city  of  Aurora,  where  the  public  pass  on 
foot,  and  that  the  same  got  out  of  repair  and  unsafe  for  per- 
sons to  pass  over,  and  remained  so  for  such  length  of  time 
that  the  proper  authorities  of  said  city,  in  the  exercise  of 
reasonable  care  and  prudence,  ought  to  have  discovered  the 
fact,  then  actual  notice  to  such  authorities  of  the  condition 
of  the  gutter  crossing  is  not  necessary  to  hold  the  city  liable 
for  injury  sustained  by  the  plaintiff  Mary  Bitner  in  conse- 
quence of  the  dangerous  condition  of  the  gutter  crossing,  if 
she  herself  used  reasonable  care  to  avoid  such  injury/' 

The  only  imperfection,  if  any,  in  these  instructions  was  the 
omission  of  the  court  to  state  that,  in  order  to  render  the  ap- 
pellant liable  for  the  injury  complained  of,  it  was  necessary 
for  the  appellees  to  prove  that  the  crossing  had  remained  in 
an  unsafe  condition  for  ordinary  travel  for  a  sufficient  length 
of  time  not  only  to  have  enabled  the  appellant,  in  the  exer- 
cise of  ordinary  diligence,  to  have  discovered  its  unsafe  con- 
dition, but  also  to  have  repaired  the  same,  or  resorted  to  such 
measures  as  might  be  necessary  to  protect  and  guard  from  ac- 
cident persons  who  might  pass  over  the  crossing  without 
knowledge  of  its  unsafe  condition.  See  Turner  v.  City  of 
Indianapolis,  96  Ind.  51.  But  the  appellant  was  not  in- 
jured by  reason  of  the  omission  of  the  court  to  so  charge 
the  jury,  as  the  uncontradicted  evidence  rendered  at  the  trial 
clearly  showed  that  sufficient  time  for  those  purposes  inter- 
vened after  the  crossing  became  unsafe  for  travel  and  before 
the  injury  occurred. 
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A  municipal  corporation  is  liable  for  injuries  caused  by  its 
neglect  or  omission  to  keep  its  streets  in  a  safe  condition  for 
travel,  as  well  as  for  those  caused  by  defects  occasioned  by  the 
wrongful  acts  of  others,  where  the  corporation  has  actual  or 
<x)nstructive  notice  of  the  defect  which  caused  the  injury. 
Dillon  Mun.  Cor.  (3d  ed.),  section  1024;  Higeri  v.  City  of 
Greencaaile,  supra ;  Grove  v.  Qity  of  Fort  WaynCy  supra;  City 
of  Huntington  v.  Breen,  supra;  Town  of  Elkhart  v.  Ritterj  66 
Ind.  136. 

Notice  to  the  corporation  of  the  unsafe  condition  of  a  street 
may  be  inferred  from  the  length  of  time  it  has  existed,  as  well 
as  from  other  facts  ^nd  circumstances.  See  Oity  of  Indiana- 
polis V.  Murphy y  91  Ind.  382,  and  cases  there  cited.  What 
is  such  a  length  of  time  as  will  charge  the  corporation  with 
such  notice  must,  in  a  great  measure,  depend  upon  the  cir- 
cumstances of  the  particular  case,  and  must,  in  most  cases,  be 
a  question  of  fact  to  be  submitted  to  the  jury.  Board,  etc.,  v. 
Dombke,  94  Ind.  72. 

No  available,  if  any,  error  was  committed  in  giving  the 
above  instruction. 

The  only  instruction  refused  by  the  court  that  the  appel- 
lant, in  its  brief,  has  discussed,  was  as  follows : 

"3.  If  you  believe  from  the  evidence  that  the  gutter  cross- 
ing mentioned  in  plaintiffs'  complaint  was  built,  constructed, 
and  maintained  after  it  was  constructed,  by  private  individ- 
uals, and  after  it  was  so  constructed  was  never  adopted  by  the 
•city  of  Aurora  as  a  part  of  her  general  system  of  street  im- 
provements, then,  and  in  that  event,  said  city  of  Aurora  was 
not  bound  to  keep  said  gutter  crossing  in  repair,  and  if  you 
find  from  the  evidence  that  plaintiff  Mary  Bitner  received  the 
injury  complained  of  by  reason  of  said  gutter  crossing. being 
unskilftilly  constructed  or  being  out  of  repair,  said  city  of 
Aurora  would  not  be  responsible  in  damages  for  such  injury, 
and  your  verdict  should  be  for  the  defendant.'' 

This  instruction  was  in  direct  conflict  with  instruction  No. 
Vol.  100.— 26 
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6,  given  by  the  court,  as  above  set  forth,  and,  for  the  reasons 
stated  by  us  in  the  consideration  of  that  instruction,  did  not 
contain  a  correct  statement  of  the  law,  and,  therefore,  was 
properly  refused  by  the  court. 

As  there  is  no  error  in  the  record,  the  judgment  should  be 
affirmed. 

Per  Curiam.— The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellant. 

Filed  Feb.  25, 1886. 


No.  10,965. 

Anderson  v.  Wilson  et  al. 

Pleadino.— Oo«8  OomplairU.^  Process,— As  to  co-defendants  who  are  par- 
ties to  a  cross  complaint,  its  filing  is  the  commencement  of  a  new  action, 
and,  for  that  purpose,  it  is  a  new  pleading  to  enforce  a  separate  and  dis- 
tinct right. 
SAKiL—BequisUes  of  Cross  Complaint. — While,  in  this  State,  it  is  not  neces- 
sary, under  the  code,  to  pray  process  in  accordance  with  the  former 
chancery  practice,  but  process  issues  as  a  matter  of  course  on  the  filing- 
of  a  complaint,  yet  the  parties  against  whom  relief  is  demanded  must 
iuy  4iM  ^6  clearly  designated  by  name  in  the  complaint  as  defendants.    But  as. 

156  81Q|  iq  matters  of  mere  description  and  identification,  many  of  the  allega- 

160  6021  tions  of  the  original  complaint  may  be  referred  to  in  the  cross  com- 

plaint,  even  if  the  original  action  has  been  dismissed. 
Judgment. — Condimveness^—ColUUeral  Attack. — Where  a  court  of  general 
jurisdiction  has  cognizance  of  a  matter  in  controversy,  and  of  the  par-^ 
ties,  its  decree  is  binding  on  all  other  courts,  until  it  is  reversed  or  set 
aside  by  some  appropriate  proceeding  for  that  purpose.    It  can  not  be 
attacked  collaterally.     It  is  conclusive  as  to  all  matters  therein  em- 
braced, including  the  findings  as  to  parties  before  the  court.    There  can 
be  no  judicial  inspection  behind  a  judgment  or  decree  save  by  appellate 
power. 
Bankruptcy.— J^ed  on  Pmding  Proceedings.— Jurisdiction. — The  fact,  that 
a  complainant  or  cross  complainant  is  declared  a  bankrupt  while  pro- 
ceedings are  pending  on  his  complaint  or  cross  complaint,  does  not  de- 
feat the  jurisdiction  of  the  court. 
MoRTQAOE. — Subrogation, — Presumption. — A  piucbasev  of  land  paying  off  a 
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mortgage  thereon  can  not  be  subrogated  to  the  rights  of  the  mortgagee 
without  the  payment  of  the  purchase-monej.  Such  payment  will  not 
be  presumed,  but  must  be  proved  by  him. 

From  the  Tippecanoe  Circuit  Court. 

J.  S,  Scobey,  for  appellant. 

W.  C.  Wihon  and  /.  H.  AdawSy  for  appellees. 

Mitchell,  J. — The  facts  in  this  case,  as  they  are  set  out 
in  the  amended  complaint,  are,  briefly,  that  the  appellant,  in 
January  and  February,  1873,  by  two  separate  deeds  acquired 
title  to  certain  lands  in  Tippecanoe  county  from  one  Horn  and 
wife,  for  the  consideration  of  $i,500.  At  the  time  the  land 
was  conveyed  it  was  subject  to  a  mortgage,  held  by  one  Mayo, 
upon  which  there  was  due  about  $1,996,  the  payment  of  which 
the  appellant  assumed  as  part  of  the  purchase-price.  Prior 
to  the  conveyance,  Horn  and  wife  had  executed  a  mortgage 
on  the  same  land  to  secure  an  indebtedness  due  from  Horn  to 
one  Vorhis  for  about  $1,060.  This  mortgage  was  subsequent 
in  date  to  the  Mayo  mortgage,  and  appeared  to  be  satisfied 
and  cancelled  of  record  at  the  time  of  the  purchase  by  appel- 
lant from  Horn.  Soon  after  the  conveyance  by  Horn  to  the 
appellant,  Mayo  filed  a  bill  in  the  Tippecanoe  Circuit  Court 
to  foreclose  his  mortgage,  making  the  Horns,  Vorhis  and  the 
appellant  parties  defendants.  While  this  bill  was  pending,  the 
appellant  paid  oflF  Mayo's  mortgage,  and  his  suit  was  dis- 
missed; but  a  few  days  before  the  dismissal  Vorhis  filed  a 
cross  bill,  setting  up  his  mortgage  and  alleging  that  the  can- 
cellation and  satisfaction  appearing  of  record  had  been  pro- 
cured by  fraud  and  without  consideration,  and  asking  to  have 
it  set  aside,  and  for  a  decree  of  foreclosure. 

It  is  charged  in  the  complaint  that  Vorhis  fraudulently  con- 
cealed from  the  appellant  the  fact  that  he  had  filed  a  cross 
bill  until  after  appellant  had  paid  off  the  Mayo  mortgage, 
which  it  is  averred  he  paid  off  by  the  advice  of  Vorhis, 
who  knew  that  the  appellant  at  the  time  such  payment 
was  made  had  no  knowledge  of  the  filing  of  the  cross  bill. 
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and  who  represented  that  the  payment  of  the  Mayo  mortgage 
would  free  the  land  from  incumbrance. 

It  appears  from  the  complaint  that  some  time  after  the 
Mayo  mortgage  was  paid  off,  process  was  issued  and  served  on 
the  appellant  and  the  other  defendants  in  the  Mayo  case,  to 
answer  the  cross  complaint  of  Vorhis,  and  that  subsequently 
a  decree  was  entered,  the  appellant  having  made  default,  set- 
ting aside  the  cancellation  of  the  Vorhis  mortgage,  and  fore- 
closing the  appellant's  equity  of  redemption  in  the  land.  Still 
later,  the  land  was  sold  by  the  sheriff  to  William  C.  Wilson 
and  Jay  H.  Adams  to  satisfy  the  decree  so  rendered  in  favor 
of  Vorhis.  AVilson  and  Adams  were  made  parties  below,  it 
being  averred  that  they  were  the  attorneys  of  Vorhis,  and 
had  knowledge  of  the  facts  imputed  to  him. 

The  relief  which  the  appellant  asks  in  his  bill  is:  1.  That 
the  decree  in  fevor  of  Vorhis  be  declared  junior  to  the  Mayo 
mortgage,  which  the  appellant  paid,  and  that  the  appellant  be 
subrogated  to  the  rights  of  Mayo,  and  that  Vorhis  be  decreed 
to  pay  the  appellant  the  amount  which  was  paid  by  him  to 
satisfy  the  Mayo  mortgage,  with  interest.  2.  That  the  decree 
in  fiivor  of  Vorhis  be  declared  fraudulent  and  void. 

The  court  sustained  a  demurrer  to  the  complaint. 

It  is  contended  by  counsel  for  the  appellant,  that  the  de- 
cree rendered  on  the  cross  complaint  of  Vorhis  was  void, 
because  no  summons  was  issued  on  it  until  after  the  dismissal 
of  the  original  action.  The  argument  is,  that  the  filing  of  a 
complaint  is  not  the  commencement  of  a  suit,  and  that*the 
suit  by  cross  complaint  was  not  commenced  until  a  summons 
was  delivered  to  the  sheriff,  and  that  this  not  having  been 
done  until  aft;er  the  original  action  was  dismissed,  it  was 
necessary  that  there  should  be  a  new  complaint  making  new 
parties,  and  that  because  this  was  not  done  the  decree  which 
followed  was  a  nullity.  Conceding  eounsePs  pi^emise,  that 
neither  an  action,  nor  cross  action,  can  be  said  to  be  pending 
until  process  is  served,  it  does  not  follow  that  when  process 
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does  issue^  and  a  decree  is  given,  against  parties  duly  sum- 
moned^ all  the  proceedings  including  the  decree  are  invalid 
and  void. 

The  proceeding  before  us  is  one  in  which  a  decree  of  the 
circuit  court  is  subjected  to  a  collateral  attack,  and  it  is  con- 
ceded that  unless  that  decree  was  invalid  and  void,  the  ap- 
pellant has  no  ground  to  complain  of  the  ruling  of  the 
court  below. 

Filing  a  cross  complaint  was  substantially  the  commence- 
ment of  a  new  action  by  Vorhis  against  his  co-defendants, 
and  the  complaint  was,  for  that  purpose,  a  new  pleading  to 
enforce  a  separate  and  distinct  right.  Meredith  v.  Lackey, 
16  Ind.  1 ;  Fletcher  v.  Holmes,  25  Ind.  458. 

The  decree  which  was  rendered  on  the  cross  complaint  is 
assailed  on  the  ground  that  no  parties  arc  named  in  the  cross  ' 
complaint ;  that  it  does  not  name  the  court  in  which  it  is  filed, 
and  that  the  appellant  is  nowhere  named  in  the  bill. 

A  copy  of  the  cross  bill  is  made  part  of  the  amended  bill 
in  this  record.  Its  caption  is  as  follows :  "  Henry  S.  Mayo 
V.  John  Horn  et  al.  No.  2586.  Ambrose  S.  Vorhis,  one  of 
the  defendants  in  the  above  entitled  cause,  by  way  of  answer 
and  cross  complaint  against  all  his  co-defendants,  says,''  etc. 
After  setting  up  the  note  and  mortgage  executed  to  him 
by  Horn  and  wife,  and  the  cancellation  of  the  mortgage  of 
record,  and  the  supposed  causes  which  entitled  him  to  have 
the  cancellation  of  Ihe  mortgage  set  aside,  it  concludes  with 
a  prayer  for  a  decree  setting  aside  the  release  entered  by  him, 
and  for  judgment  and  the  foreclosure  of  the  mortgage,  "  and 
that  the  claim  of  this  defendant  be  found  prior  to  all  liens  and 
claims  of  all  parties  hereto,  and  other  proper  relief 

In  chancery  pleading,  it  was  a  rule  almost  universal,  that  no 
persons  were  considered  defendants  except  those  against  whom 
process  was  prayed.  Barbour  Parties  to  Action,  p.  460 ;  Story 
Eq.  PL,  section  44. 

In  Verplanck  v.  Mercantile  Ins,  Co.,  2  Paige,  437,  it  is  said, 
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in  substance^  that  no  persons  are  considered  parties  defend- 
ants in  a  bill  in  chancery  except  those  against  whom  process 
is  prayed,  or  who  are  specifically  named  and  described  in  the 
bill.  And  in  Elmendorfv,  Delayicey,  1  Hopkins,  555,  Chancel- 
lor Sandford  said :  "  When  it  is  uncertain  who  are  com- 
plainants, or  who  are  the  persons  called  to  answer,  the  suit  is 
fundamentally  defective ;  and  if  the  parties  are  not  clearly 
designated,  it  is  the  fault  of  him  who  institutes  the  suit" 
See,  also,  1  Daniell  Ch.  Pr.,  p.  286, 

In  the  case  o{  DeWolf  v.  Mallett,  3  Dana,  214,  it  was  held 
that  the  process  alone,  and  the  return  upon  it,  govern  the  ques- 
tion of  who  are  parties,  and  as,  under  our  code,  process  issues 
as  a  matter  of  course,  upon  the  filing  of  a  bill  or  complaint, 
no  prayer  for  process  is  necessary  in  the  bill,  and,  consequently, 
the  omission  of  the  names  of  the  defendants  in  the  prayer  of 
the  bill  is  of  no  consequence.  It  is  necessary,  nevertheless, 
that  the  persons  against  whom  relief  is  demanded  must  be 
designated  in  the  bill  by  a  clear  statement  of  their  names,  and 
no  person  can  be  deemed  a  party  defendant  to  a  bill  except 
such  as  are  therein  specifically  named  and  described  as  de- 
fendants. Talmage  v.  Pell,  9  Paige,  410 ;  Green  v.  McKinney, 
6  J.  J.  Mar.  193. 

In  the  case  of  Winslow  v.  WinsloWy  52  Ind.  8,  this  court 
held  that  an  answer  which  asked  affirmative  relief  was  bad, 
because,  as  the  court  said,  ^^it  should  have  made  parties 
thereto." 

Conceding  that,  as  an  original  bill,  the  cross  bill  was  inhe- 
rently defective  for  want  of  a  specific  designation  of  parties 
defendants,  or  the  parties  against  whom  the  relief  was  asked, 
two  questions  yet  remain  :  1.  Could  the  papers  and  the  record 
in  the  original  case  in  which  the  cross  bill  was  filed  be  looked 
to  in  order  to  uphold  the  decree  ?  and,  2.  Even  if  this  could 
not  be  done,  the  court  having,  by  its  process,  acquired  juris- 
diction of  the  person  of  the  appellant,  and  having  jurisdic- 
tion of  the  subject-matter,  will  this  court  look  to  the  com- 
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plaint^  or  anywhere  behind  the  decree  itself,  when  it  is  brought 
in  question  collaterally  ? 

It  was  held  in  Gardner  v.  Fisher,  87  Ind,  369,  that  while 
a  cross  complaint  must  be  in  itself  substantially  sufficient  to 
maintain  an  action  in  favor  of  the  cross  complainant  inde- 
pendently of  the  averments  of  the  complaint,  yet,  for  mat- 
ters of  mere  description  and  identification,  many  of  the  alle- 
gations of  the  complaint  in  the  original  action  may  be  referred ' 
to.  And  in  Sidener  v.  DaviSy  69  Ind.  336,  it  was  said  that  not- 
withstanding the  original  action  might  be  dismissed,  the 
papers  remained  on  file,  and  were  subject  to  be  referred  to  in 
support  of  averments  in  the  cross  bill. 

The  circuit  court  of  Tippecanoe  county  is  a  court  of  gen- 
eral jurisdiction,  in  which  the  matters  alleged  in  the  cross 
bill  were  cognizable.  It  acquired  jurisdiction  by  its  process 
of  the  appellant,  and  having  jurisdiction  of  the  subject-mat- 
ter and  the  parties,  its  decree  is  binding  upon  this  and  all 
other  courts  until  reversed  or  set  aside  by  some  appropriate 
proceeding. 

One  of  the  inquiries  which  the  court  necessarily  made  be- 
fore giving  its  decree  against  the  appellant,  w&s  as  to  the 
parties  over  whom  it  had  acquired  jurisdiction  and  against 
whom  its  decree  was  to  be  given,  and  the  decree  having  been 
given  against  him,  it  will  be  conclusively  presumed  that  the 
court  found  he  was  a  party  against  whom  relief  was  asked. 
Whether  the  court  decided  correctly  or  not,  is  not  before  us. 
It  is  enough  that  it  so  decided. 

As  was  said  by  Baldwin,  J.,  in  Chignon  v.  Astory  2  How. 
319:  "There  can  be  no  judicial  inspection  behind  the  judg- 
ment save  by  appellate  power,"  and,  "  If  the  jurisdiction  of 
the  court  in  a  civil  case  is  not  alleged  in  the  '  pleadings,  the 
judgment  is  not  a  nullity,  but  though  erroneous,  is  obliga- 
tory as  one.'"  And  in  Thompson  v.  Tolmie,  2  Peters,  157,  it 
was  said :  "  If  the  court  had  jurisdiction  the  purchaser  is  not 
bound  to  look  behind  the  decree."   Ex  Parte  Watkins,  3  Pe- 
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ters,  193;  Dequindre  v.  Williams ,  31  Iiid.  444;  Million  v. 
Board,  etc.,  89  Ind.  5 ;  Davidson  v.  Koehler,  76  Ind.  398,  and 
cases  there  cited ;  Whittlesey  v.  Frantz,  74  N.  Y.  456. 

The  complaint  before  us  does  not  bring  this  case  within 
the  doctrine  of  those  cases  where  judgments  have  been  set 
aside  on  account  of  fraud  practiced  in  obtaining  the  judgment, 
and  the  suggestion  made  concerning  the  bankruptcy  adjudi- 
cation need  not  be  further  noticed.  The  fact  that  Vorhis,  pend- 
ing the  proceedings  on  his  cross  bill,  was  adjudged  a  bankrupt, 
would  not  defeat  the  jurisdiction  of  the  court. 

Independent  of  all  other  considerations,  we  think  the  de- 
murrer to  the  bill  before  us  was  properly  sustained,  for  want 
of  equity,  even  admitting  that  the  decree  which  was  rendered 
on  the  cross  bill  was  nugatory. 

By  the  facts  shown  in  the  bill,  it  appears  that  the  appellant 
purchased  the  land  in  controversy  for  the  consideration  of 
$4,500.  He  assumed  the  payment  of  the  Mayo  mortgage, 
and  whatever  representations  Vorhis  made  which  induced 
him  to  pay  it  off,  his  payment  of  it  was  nothing  more  than 
the  4ischarge  of  an  obligation  which  he  had  already  assumed. 

It  does  not  appear  whether  his  deed  from  Horn  contained 
covenants  against  incumbrances  or  not,  nor  docs  it  appear  that 
at  the  time  Vorhis  notified  him  by  summons  of  his  claim,  to 
have  the  release  of  his  mortgage  set  aside,  he  had  paid  the 
balance  of  the  purchase-price  of  the  land,  nor,  indeed,  does 
it  appear  that  it  is  yet  paid.  We  can  not  presume  that  the 
purchase-money  has  been  paid  {Anderson  v.  Hubble,  93  Ind. 
670;  47  Am.  R.  394),  and  unless  it  has,  the  appellant  has  no 
equity  which  entitles  him  to  be  subrogated  to  the  position  of 
Mayo. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  12, 1886. 
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Railroads. — Right  of  Way, — Meagure  of  Damages, — The  damages  for  taking 
the  right  of  way  for  a  railroad  upon  condemnation  are  measured  by  the 
value  of  the  land  taken  and  any  injury  to  the  rest  of  the  tract  through 
which  it  extends. 

Same. — Condemnation. — Notice. — Pt-actice. — Filing  exceptions  to  the  inquest 
in  proceedings  to  assess  damages  for  right  uf  way  taken  by  a  railroad 

'    company  is  a  waiver  of  notice. 

Same. — (hrutruction  of  Statvlc^Skeriff.—Jury. — In  such  proceedings,  under 
sections  887  and  925,  R.  S.  1881,  the  requirement  that  the  sheriff  shall 
charge  the  jury  is  merely  directory,  and  its  omission  does  not  affect  the 
proceedings. 

Same. — Damages. —  When  and  to  Whom  They  Accrue. — When  a  railroad  takes 
possession  and  builds  its  road  upon  the  lands  of  another  without  ap- 
propriation or  condemnation,  as  the  statute  provides,  the  damages  then 
accrue  to  the  owner,  and  a  subsequent  conveyance  of  the  whole  tract 
gives  the  grantee  no  right  to  any  damages. 

Same. — Guardian  and  Ward. — A  guardian  can  not  grant  to  a  railroad 
company  a  right  of  way  upon  lands  of  his  infant  ward. 

From  the  Fountain  Circuit  Court. 

C.  W.  Fairbanks,  L,  Nebeker  and  H.  H.  Dochterman,  for 
appellant. 

T.  F.  DamdaoUy  for  appellee. 

BiCKNELL,  C.  C. — This  was  an  application  by  the  appellee, 
as  owner  of  land,  for  a  writ  of  assessment  of  damages  under 
section  909,  R.  S.  1881. 

The  application  was  a  complaint  alleging  the  plaintiff  ^s 
ownership  of  the  southeast  \  of  section  31,  of  town.  20  north, 
of  range  8  west,  and  the  appropriation  of  a  part  thereof  by 
the  defendant,  describing  that  part  by  metes  and  bounds,  the 
same  being  a  strip  100  feet  wide  extending  from  east  to  west 
across  the  whole  quarter  section,  alleging  that  the  defendant 
had  built  thereon  its  main  track  and  a  side  track,  claiming 
authority  therefor  under  the  railroad  act  of  May  11th,  1852, 
but  had  never  filed  an  instrument  of  appropriation,  nor  in- 
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stituted  any  assessment  proceedings,  and  that  no  damages  for 
the  taking  of  said  strip  of  land  had  ever  been  assessed,  or 
f^aid,  or  tendered.  The  complaint  demanded  a  writ  to  assess 
the  value  of  the  strip  taken,  and  the  damages  to  the  residue 
of  said  quarter  section. 

The  court  issued  the  writ  in  accordance  with  sections  886, 
S87,  907,  908  and  909,  R.  S.  1881.  The  writ  and  assessment 
were  duly  returned.  The  return  showed  a  meeting  of  the 
jurors  at  the  time  and  place  appointed ;  that  the  parties  were 
duly  notified  thereof;  that  the  jurors  were  then  and  there 
duly  empanelled  and  sworn,  and  then  and  there  assessed  the 
damages  of  the  applicant  at  $880,  to  wit,  $280  as  the  value 
of  the  strip  taken,  and  $600  as  damages  for  the  injury  to  the 
residue  of  said  quarter  section. 

Section  896,  R.  S.  1881,  provides  that  the  defendant  "may 
appear  and  traverse  any  material  fisujt  therein  stated  in  the  in- 
quest, or  he  may  plead  or  show  any  valid  matter  in  bar  of  the 
right  of  the  plaintiff  to  have  the  benefit  of  such  writ ;  and 
issues  of  law  and  of  fact  may  be  made  up  and  tried,  *  *  *  and 
proceedings  had  as  in  other  actions.'*  See  Mariariy  etc.,  R.  R. 
Co.  V.  Ward,  9  Ind.  123  ;  Indianapolis,  etc.,  R.  R.  Co.  v. 
Newsom,  54  Ind,  121  ;  Church  v.  Orand  Rapids,  etc.,  R.  R. 
Co.,  70  Ind.  160.     There  was  no  demurrer  to  the  application. 

The  defendant  filed  a  writing  of  which  the  first  two  para-; 
graphs  were  answers  to  the  complaint,  and  the  last  five  para- 
graphs were  exceptions  to  the  assessment,  and  were  numbered 
3,  4,  5,  6  and  7. 

The  first  panigraph  of  answer  was  struck  out  on  the  plain- 
tiff's motion ;  a  motion  to  strike  out  the  second  paragraph 
of  answer  was  overruled.  A  motion  by  the  plaintiff  to  strike 
out  all  of  the  defendant's  exceptions  to  the  assessment  was 
overruled. 

The  plaintiff  also  excepted  to  the  assessment,  and  a  demur- 
rer to  his  exceptions  was  sustained.  Defendant's  exceptions 
to  the  assessment  numbered  4,  5,  6  and  7  were  overruled  by 
the  court. 


NOVEMBER  TERM,  1884.  411 

Indiana,  Bloomington  and  Western  Kailway  Company  v.  Allen. 

The  plaintiff  replied  to  the  second  paragraph  of  the  de- 
fendant's answer  in  two  paragraphs,  of  which  the  first  was  a 
general  denial.  He  also  filed  a  denial  of  the  defendant's  ex- 
ception to  the  assessment  numbered  3. 

The  defendant  moved  to  strike  out  the  second  paragraph 
of  the  reply,  and  he  also  moved  to  strike  out  a  part  of  said 
4second  paragraph  of  reply,  and  these  motions  were  overruled. 

The  matter  was  submitted  to  the  court  for  trial  on  the  com- 
plaint, the  writ,  the  assessment,  the  second  paragraph  of  an- 
swer, the  defendant's  exception  to  the  assessment  numbered 
3, and  the  plaintiff's  denial  thereof,  and  the  plaintiff's  reply 
to  said  second  paragraph  of  answer. 

The  court  found  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial  for  the  following  reasons : 

1  and  2.  Excessive  damages. 

3  and  4.  That  the  finding  is  not  sustained  by  and  is  con- 
trary to  the  evidence. 

6.  Error  in  the  admission  of  evidence,  to  wit,  a  deed  from 
the  plaintiff  to  Bartlett  Fields  for  all  of  said  quarter  section 
except  the  strip  taken  by  the  defendant. 

The  motion  for  a  new  trial  was  overruled.  Judgment  was 
rendered  for  the  plaintiff  for  the  amount  of  the  assessment 
and  costs.     The  defendant  appealed. 

There  are  fourteen  specifications  of  error,  but  the  second, 
third  and  fourth  are  not  proper  assignments  of  error;  they 
belong  to  the  reasons  for  a  new  trial.  The  fourteenth  speci- 
fication is  not  available,  because  the  alleged  action  of  the  court 
therein  asserted  is  not  shown  in  the  record.  The  remaining 
specifications  of  error  are  as  follows : 

1.  Overruling  the  motion  for  a  new  trial. 

5.  The  complaint  does  not  state  facts  sufficient,  etc. 

6.  Striking  out  the  first  paragraph  of  the  answer. 

7.  8,  9,  10  and  11.  Overruling,  the  defendant's  exceptions 
to  the  assessment  numbered  4,  5,  6  and  7. 

12.  Overruling  the  motion  to  strike  out  the  second  para- 
graph of  the  reply. 
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13.  Overruling  the  motion  to  strike  out  a  part  of  second 
paragraph  of  the  reply. 

There  was  no  error  in  overruling  the  defendant's  excep* 
tions  to  the  assessment  numbered  4,  5,  6  and  7.  Exceptions 
4  and  5  allege  that  the  defendant  was  not  properly  notified 
of  the  assessment. 

The  sheriff's  return  shows  that  the  defendant  was  served 
with  a  suflBcient  notice  of  the  time  and  place  and  purpose  of 
the  assessment,  to  wit :  "  To  assess  the  damages  sustained  by 
James  L.  Allen,  the  plaintiff  in  the  above  entitled  cause,  by 
reason  of  the  taking  by  the  defendant  in  said  cause,  the  In- 
diana, Bloomington  and  Western  Railway  Company,  of  the 
following  described  premises,"  to  wit :  Then  follows  a  descri|>- 
tion  of  the  strip  of  land  taken  by  metes  and  bounds,  the 
same  as  that  given  in  the  complaint.  A  copy  of  the  notice 
is  annexed  to  the  return. 

The  damages  for  taking  such  a  strip  of  land  across  a  quar- 
ter section  embrace  the  value  of  the  strip  and  any  injury  to 
the  residue  of  the  quarter  section  naturally  resulting  from 
such  taking.  White  Water  Valley  B.  R.  Co.  v.  McClure,  29 
Ind.  536;  Montmorency  G.  R.  Oo.  v.  Stockton,  43  Ind.  328; 
Baltimore,  etc.,  R.  R.  Co.  v.  Lansing,  52  Ind.  229.  And 
see  as  to  the  sufficiency  of  notice  as  vshown  by  a  return : 
Colerick  v.  Hooper,  3  Ind.  316;  Holfdnger  v.  Dunham,  11 
Ind.  346.  In  Stjoinney  v.  Fort  Wayne,  etc.,  R.  R.  Co.,  59  Ind. 
205,  219,  it  was  held  that  a  party,  by  appearing  and  filing 
exceptions  to  an  assessment,  waives  any  objection  to  the 
service  of  the  notice. 

The  sixth  exception  to  the  assessment  alleges  that  the 
sheriff  did  not  charge  the  jury  as  required  by  sections  887 
and  908,  R.  S.  1881.  We  think  the  provision  requiring  the 
sheriff  to  charge  his  jury  as  to  their  duty  must  be  regarded 
as  merely  directory.  Potter  Dwarris  Stat.  222.  There  was, 
therefore,  no  error  in  overruling  the  sixth  exception. 

The  seventh  exception  is  that  the  jury  did  not  take  and 
subscribe  an  oath  as  required  by  law.     Section  911,  R.  Sw 
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1881,  provides  that  the  sheriff  shall  administer  the  proper 
oaths  to  jurors.  Section  887,  R.  S.  1881,  shows  that  the 
jury  is  to  be  empanelled  and  sworn.  The  sheriff's  return 
shows  that  the  jurors  took  and  subscribed  the  oath  thereto 
attached;  the  oath  and  the  signatures  of  the  jurors  thereto 
affixed  are  annexed  to  the  return.  The  jurors  severally  swear 
that  they  will  to  the  best  of  their  ability  assess  the  damages 
sustained  by  the  plaintiff  from  the  taking  by  the  defendant 
of  the  land  described  in  the  application  and  writ,  and  will 
assess  at  their  true  cash  value  the  land  so  taken  and  the  dam- 
ages sustained  by  reason  of  said  taking.  There  was,  there- 
fore, no  error  in  overruling  the  seventh  exception  to  the 
assessment. 

The  controlling  question,  presented  in  several  ways  by 
the  other  specifications  of  error,  so  far  as  they  are  discussed 
in ,  the  appellant's  brief,  is  the  question  whether,  under  the 
facts  proved  and  agreed  upon  in  this  case,,  the  appellee  was 
entitled  to  any  damages  either  for  the  value  of  the  strip 
taken,  or  for  the  consequential  injury  to  the  residue  of  the 
quarter  section.  The  iacts  as  agreed  upon  in  the  court  be- 
low are  as  follows:  In  1855,  Martha  E.  Brittihgham,  then 
Martha  E.  Thompson,  owned  said  quarter  section  and  con- 
tinued to  own  and  possess  it  until  August,  1882.  In  1869 
the  strip  of  land  aforesaid  was  taken  by  the  Indiana,  Craw- 
fordsville  and  Danville  Railroad  Company,  who  in  that  year 
built  the  same  railroad  thereon  now  operated  by  the  appel- 
lant, and  said  road  was  constructed  and  operated  with  the 
knowledge  of  said  Martha  E.  Brittingham  and  without  ob- 
jection from  her,  and  has  been  operated  daily  ever  siace  its 
construction  by  the  appellant  and  its  predecessors  in  owner- 
ship, said  defendant  having  succeeded  to  all  the  rights  and 
ownership  of  its  predecessors.  In  August,  1882,  Martha  E. 
Brittingham  and  her  husband  conveyed  to  the  plaintiff  by 
warranty  deed  the  whole  of  said  quarter  section,  and  thid 
deed  is  the  appellee's  only  source  of  title.  The  plaintiff  and 
his  wife  on  May  1st,  1 883,  conveyed  to  Bartlett  M.  Fields  by 
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warranty  deed  all  of  said  quarter  section  except  the  strip  of 
land  aforesaid^  and  Fields  is  now,  and  ever  since  said  convey- 
ance has  been,  in  possession  of  all  of  said  quarter  section  ex- 
cept said  strip.  The  plaintiff  has  never  owned  any  land 
adjoining  said  quarter  section.  The  sheriff's  jury  allowed 
the  plaintiff  $600  for  injury  to  said  quarter  section  outside 
of  said  strip,  and  $280  for  the  value  of  said  strip,  which  was 
its  true  value. 

The  foregoing  was  all  the  evidence  in  the  cause,  except  that 
the  plaintiff  was  permitted,  over  the  objections  of  the  de- 
fendant, to  give  in  evidence  the  deed  aforesaid  from  himself 
and  wife  to  Bartlett  Fields  for  all  of  said  quarter  section  ex- 
cept said  strip.  In  this  deed  the  grantors  reserved  "all  right 
of  action  of  every  kind  and  nature  against  the  Indiana,  Bloom- 
ington and  Western  Railway  Company,  or  its  predecessors, 
and  all  right  to  prosecute  proceedings  for  the  assessment  of 
damages  for  the  taking  and  occupancy  of  said  premises,  or 
any  part  thereof,  by  said  company,  for  the  use  of  its  railroad, 
and  the  right  to  all  damages  done  to  said  premises  by  reason 
of  such  taking  and  occupancy.'' 

Upon  this  testimony,  we  think  it  appears  clearly  that  the 
appellee  was  not  entitled  to  any  damages  for  the  strip  of  land 
taken  or  for  the  injury  done  to  the  remainder  of  the  quarter 
section.  When  he  bought  the  quarter  section,  the  railroad 
was  upon  it ;  it  is  fair  to  presume  that  the  existence  of  such 
an  incumbrance  affected  the  price  paid. 

When  the  strip  of  land  was  taken,  the  quarter  section  be- 
longed to  Martha  E.  Brittingham ;  the  right  to  recover  all  the 
damages  then  belonged  to  her ;  that  right  was  a  chose  in  ac- 
tion ;  it  did  not  pass  to  appellee  by  the  warranty  deed  from 
Mrs.  Brittingham  and  her  husband.  No  assignment  is  al- 
leged, and  the  rule  is  that  damages  to  land  remaining  uncol- 
lected do  not  pass  to  a  vendee.  Church  v.  Grand  Rapids^  etc., 
R.  R,  Co.,  supra.  "  The  right  to  the  compensation  accrues 
and  takes  effect  at  the  time  of  the  taking,  though  it  may  be 
ascertained  and  declared  afterwards.    It  belongs,  therefore,  to 
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the  person  who  is  the  owner  at  the  time  of  the  taking,  and 
does  not,  without  an  express  stipulation,  pass  to  a  purchaser 
by  a  subsequent  conveyance,  although  containing  covenants 
of  warranty."     Pierce  R.  R.  185. 

Under  the  foregoing  authorities,  the  finding  was  not  sus- 
tained by  the  evidence,  and  was  contrary  to  law.  The  appel- 
lee was  not  entitled  to  any  of  the  damages  claimed. 

The  appellant's  objection  to  the  admission  in  evidence  of 
the  deed  from  the  appellee  to  Bartlett  Fields  ought  to  have 
been  sustained ;  that  deed  did  not,  in  any  respect,  tend  to  sus- 
tain the  cause  of  action  stated  in  the  complaint;  the  appellee 
had  no  right  of  action  for  damages  to  reserve. 

There  was  no  error  in  striking  out  the  first  paragraph  of 
the  appellant's  answer.  In  that  paragraph,  the  appellant  re- 
lied on  a  grant  of  the  right  of  way  by  a  guardian  of  Mrs. 
Brittingham  while  she  was  a  minor.  The  guardian  had  no 
authority  to  make  such  a  grant.  Indiana,  etc.,  R.  W.  Go.  v. 
BriUingham,  98  Ind.  294. 

The  twelfth  and  thirteenth  specifications  of  the  appellant's 
assignment  of  errors  are  not  available.  House  v.  McKinneyy 
54  Ind.  240;  Losey  v.  Bond,  94  Ind.  67. 

The  appellee's  cross  errors  charge  error  in  sustaining  the 
appellant's  demurrers  to  the  appellee's  exceptions  to  the  as- 
sessment numbered  2  and  3,  and  in  overruling  the  appellee's 
motion  to  strike  out  the  second  paragraph  of  the  appellant's 
answer.  It  is  not  an  available  error  to  overrule  a  motion  to 
strike  out  a  pleading. 

The  appellee's  exceptions  to  the  assessment  allege  that  the 
jury  did  not  allow  the  appellee  anything  for  the  value  of  the 
iron  and  cross-ties  on  said  strip  of  land,  which  are  of  the 
value  of  $10,000. 

The  appellee's  claim  seems  to  be  that  when  a  railroad  com- 
pany takes  a  strip  of  land,  and  with  the  knowledge  of  the 
owner,  and  without  his  objection,  builds  thereon  a  railroad, 
afterwards,  when,  under  the  statute,  damages  are  claimed  for 
the  appropriation  of  the  land,  the  company  having  a  right  by^ 
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law  to  take  the  land  on  making  proper  compensation,  the 
jury  in  assessing  such  damages  must  add  thereto  the  value 
of  the  company's  rails  and  cross-ties  laid  down  upon  the  strip 
of  land  taken.     Such  a  claim  can  not  be  sustained. 

We  have  considered  all  the  matters  discussed  by  the  parties. 
The  judgment  ought  to  be  reversed  for  the  error  of  the  court 
in  overruling  the  appellant's  motion  for  a  new  trial. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellee, and  this  cause  is  remanded  for  a  new  trial. 

Filed  Feb.  14, 1885. 
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Pleading. — Answer  in  Abatement, — Pendency  of  Prior  Action. — Demurrer. — 
Error. — It  is  error  to  sustain  a  demurrer  to  a  verified  answer  in  abate- 
ment setting  up  that  a  prior  action,  between  the  same  parties  and  for 
the  same  cause  of  action,  is  pending  and  undetermined  on  appeal  in 
the  Supreme  Court. 

From  the  Clinton  Circuit  Court. 

/.  V,  Kent  and  /.  W.  Merritt,  for  appellant. 

J.  N.  Sims,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee  Richey  against 
the  appellant  Merritt,  to  recover  the  possession  of  certain  real 
estate  in  Clinton  county,  and  damages  for  having  been  kept 
out  of  the  possession  thereof.  The  cause  was  put  at  issue 
and  tried  by  the  court,  and  a  finding  was  made  for  the  appel- 
lee, and  judgment  was  rendered  accordingly;  and  from  this 
judgment  this  appeal  is  prosecuted. 

The  first  error  of  which  complaint  is  made,  in  argument, 
is  the  decision  of  tlie  court  in  sustaining  appellee's  demurrer 
to  the  appellant's  amended  answer. 
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This  action  appears  from  the  record  to  have  been  com- 
menced in  the  trial  court,  on  the  20th  day  of  September, 
1883.  The  amended  answer  was  pleaded  by  the  appellant  in 
abatement  of  this  action,  on  the  ground  that  a  prior  suit, 
€ommenced  in  the  same  court  on  the  6th  day  of  May,  1881, 
between  the  same  parties,  and  involving,  as  does  this  action, 
the  appellee's  title  to  and  right  to  the  possession  of  the  land  in 
controversy,  was  then  pending  and  undetermined  on  appeal 
in  the  Supreme  Court.  This  amended  answer  was  duly  ver- 
ified by  the  oath  of  the  appellant,  and  therein  he  prayed  that 
the  present  action  abate  and  be  held  in  abeyance  until  the 
appeal  in  the  former  suit  was  determined  by  this  court.  The 
answer  was  very  full  in  its  averments,  and  was  very  long. 
Without  attempting  to  summarize  the  answer,  it  will  suffice 
for  us  to  say  that  sufficient  facts  were  stated  therein,  we  think, 
to  withstand  the  appellee's  demurrer,  and  to  entitle  the  ap- 
pellant to  the  relief  prayed  for.  It  clearly  appeared  from 
the  facts  stated  in  the  answer,  and  admitted  to  be  true  by  ap- 
pellee's demurrer,  that  this  action  ought  not  to  have  been 
prosecuted  to  final  judgment,  until  the  appeal  in  the  former 
«uit  had  been  determined.  We  conclude,  therefore,  that  the 
court  erred  in  sustaining  the  demurrer  to  appellant's  answer. 
Loyd  V.  Reynoldsy  29  Ind.  299 ;  Dawson  v.  Vaughxiny  42  Ind. 
395;  Moore  v.  Kesaler,  59  Ind.  152. 

Another  error  complained  of,  in  argument,  by  the  appel- 
lant's counsel,  is  the  sustaining  of  appellee's  demurrer  to 
appellant's  cross  complaint.  Since  this  cause  was  decided 
below,  the  appeal  in  the  former  suit,  between  the  same  par- 
ties and  in  relation  to  the  same  land,  has  been  decided  by 
this  court,  and  the  opinion  of  the  court,  in  that  case,  is  re- 
ported under  the  name  of  Merritt  v.  Richey,  97  Ind.  236.  In 
that  case  the  appellant  was  the  plaintiff  below,  and  the  ob- 
ject of  his  suit  was  to  have  the  sheriff's  sale  and  deed,  under 
virhich  the  appellee  Richey  claimed  title  to  the  land  then  and 
now  in  controversy,  set  aside  by  the  decree  of  the  court.  A 
Vol.  100.— 27 
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demurrer  was  sustained  to  the  complaint  in  that  case^  but  on 
appeal^  after  setting  out  the  substance  of  the  complaint,  this 
court  said :  "  This  complaint  was  unquestionably  good."  The 
facts  stated  in  that  complaint  were  substantially  the  same  as 
those  alleged  in  the  cross  complaint  in  the  case  at  bar.  Upon 
the  authority  of  the  case  last  cited,  and  for  the  reasons  there 
given,  we  must  hold  in  this  case  that  the  cross  complaint  was 
unquestionably  good,  and  that  the  demurrer  thereto  ought  to 
have  been  overruled. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  overrule  the  demurrers  to  the 
amended  answer  and  the  cross  complaint,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

FUed  Feb.  14, 1885. 


No.  10,993. 

Iddinos  V.  Pierson  et  al. 

FARTSESSBlP.^Noiiee  of  DisaobUion.— Promissory  Noies.— After  the  disso- 
lution of  a  partnership,  if  one  partner  executes  a  note  in  the  individual 
names  of  both  partners  (not  the  firm  name),  for  goods  in  the  line  of 
the  partnership  business,  sold  and  delivered  to  him  on  the  firm's  credit 
by  one  who  had  dealt  with  the  firm,  and  had  no  knowledge  of  the  dis- 
solution,  no  notice  thereof  having  been  given,  the  note  will  bind  both* 

From  the  Hendricks  Circuit  Court. 

T.  Hanna  and  S.  A.  Hays,  for  appellant. 

C  L.  Stanley  and  —  Talbott,  for  appellees. 

CoLEUiCK,  C. — This  action  was  brought  by  the  appellant 
against  the  appellees  upon  a  note  alleged  to  have  been  exe- 
cuted by  them  to  him.  The  appellee  Pierson  submitted  to  a 
default,  and  the  appellee  Greenlee  filed  an  answer  in  one  par- 
agraph, in  which  he  denied,  under  oath,  the  execution  by  him, 
or  by  any  other  person  authorized  to  act  for  him,  of  the  note 
sued  upon.  The  case  was  tried  by  a  jury,  and  resulted  in  the 
rendition  of  a  verdict  in  favor  of  the  appellant  against  Pier- 
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son  for  the  amount  of  the  note,  and  in  favor  of  Greenlee.  Th^ 
appellant  moved  the  court  for  a  new  trial  as  against  Green- 
lee, which  motion  was  overruled,  and  thereupon  a  judgment 
was  rendered  in  accordance  with  the  verdict.  From  the  judg- 
ment rendered  in  favor  of  Greenlee  the  appellant  has  appealed 
to  this  court.  The  only  error  assigned  is  the  overruling  of 
the  motion  for  a  new  trial.  The  reasons  alleged  in  support 
of  the  motion  were,  that  the  verdict  as  to  Greenlee  was  not 
sustained  by  sufficient  evidence,  and  that  the  court  below  erred 
in  giving  and  refusing  certain  instructions,  and  in  admitting 
and  rejecting  certain  evidence,  which  instructions  and  evi- 
dence are  specified  in  the  motion. 

It  appears  by  the  evidence,  which  is  in  the  record,  that 
prior  to  the  execution  of  the  note  sued  upon,  the  appellees 
were  partners  in  the  mercantile,  grain  and  cattle  business,  and 
that  the  note  was  given  for  grain  or  cattle  sold  by  the  appel- 
lant after  the  dissolution  of  the  partnership,  and  delivered  by 
him  to  Pierson,  who  then  alone  was  carrying  on  the  business. 
The  note  was  prepared  and  delivered  by  Pierson,  who  signed 
his  own  name  thereto,  as  well  as  that  of  Greenlee.  It  was 
not  executed  in  the  name  of  the  firm,  but  in  the  names  of  the 
members  thereof.  The  appellant  sought  to  hold  Greenlee 
liable  on  the  note,  on  the  ground  that  no  notice  of  the  disso- 
lution of  the  firm  had  been  given,  and  that  appellant,  who 
was  a  former  customer  of  the  firm,  did  not  know,  at  the  time 
of  the  sale  of  the  property  and  the  execution  of  the  note,  that 
the  firm  had  been  dissolved,  and  that  Greenlee  had  retired 
therefrom  as  a  member,  but  supposed  and  believed  that  he 
was  still  a  member,  and  evidence  to  establish  these  facts  was 
introduced  by  him  on  the  trial. . 

The  court  refused  to  give  to  the  jury,  at  the  request  of  the 
appellant,  the  following  instruction : 

"  When  a  partnership  is  formed  for  an  indefinite  period,  it 
is  supposed  to  continue  as  to  persons  having  dealings  with 
such  partnership  until  they  have  legal  or  actual  notice  of  its 
dissolution.     And  if  you  find  from  the  evidence  that  defend- 
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ants,  prior  to  the  execution  of  the  note  in  suit,  were  partners, 
and  that  plaintiff,  ])rior  to  that  time,  had  dealings  with  them, 
with  notice  that  they  were  partners,  and  if  you  find  that  the 
plaintiff,  not  having  notice  of  the  dissolution  of  such  partner- 
ship, sold  cattle  and  wheat,  or  either  of  them,  and  delivered 
the  same  to  defendant  Pierson,  believing  at  the  time  that  he 
was  dealing  with  said  firm,  and  on  the  faith  and  credit  of  said 
firm,  the  defendants  would  both  be  liable  to  plaintiff  for  such 
articles,  and  if  in  settlement  of  said  debt  the  defendant  Pier- 
son executed  the  note  in  suit  and  signed  his  own  name  and 
the  name  of  the  defendant  Greenlee,  then  both  defendants 
would  be  boimd  thereby,  and  you  should  find  for  the  plain- 
tiff, if  the  purchase  of  such  articles  of  cattle  or  wheat  was  in 
the  line  of  the  business  carried  on  by  said  firm,  and  plaintiff, 
at  the  time  of  the  execution  of  said  note,  had  no  notice  of  any 
dissolution  of  said  firm." 

The  court  erred  in  refusing  to  give  this  instruction.  The 
law  applicable  to  the  facts  in  the  case,  as  claimed  by  the  ap- 
pellant, and  which  the  evidence  introduced  by  him  tended  to 
establish,  is  correctly  stated  in  the  instruction,  and  was  not 
covered  by,  nor  embraced  in,  any  instruction  given  to  the  jury. 

In  order  "  To  establish  the  liability  as  partners  of  defend- 
ants who  have  dissolved  partnership,  it  must  appear :  1,  that 
the  plaintiff,  at  the  time  the  contract  was  made  under  which 
his  account  accrued,  knew  that  the  defendants  had  been  in 
partnership ;  2,  that  he  was  ignorant  of  their  dissolution ;  and 
3,  that  he  made  the  contract  supposing  he  was  contracting 
with  the  defendants  as  partners,  and  in  reliance  upon  their 
joint  liability."  1  Lindley  Part.  407,  note.  Pratt  v.  Page, 
32  Vt.  13;  Benton  v.  Chamberlain,  23  Vt.  711 ;  Wade  Law 
of  Notice,  sec.  487. 

The  necessity  imposed  by  the  law  upon  the  appellant  of 
establishing,  by  proof,  the  three  facts  above  alluded  to,  with 
others,  to  entitle  him  to  recover  against  Greenlee  on  the  note, 
was  clearly  and  explicitly  stated  in  the  instruction. 

In  Hunt  V.  Hall,  8  Ind.  215,  it  was  said  by  this  court: 
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"  The  rule  is,  that  *  all  the  partners  may  be  bound  after  the  dis- 
solution of  the  partnership,  by  a  contract  made  by  one  part- 
ner, in  the  usual  course  of  business,  and  in  the  name  of  the 
firm,  with  a  person  who  contracted  on  the  faith  of  the  part- 
nership, and  had  no  notice  of  the  dissolution/  ^'  The  rule,  as 
stated  in  the  case  last  cited,  was  also  recognized  and  reiter- 
ated by  this  court  in  the  cases  of  Stall  v.  Gassady,  67  Ind. 
284,  Uhl  V.  Harvey,  78  Ind.  26,  and  Backus  v.  Taylor,  84 
Ind,  503. 

If  the  note  mentioned  in  the  instruction  was  given  under 
the  circumstances  therein  mentioned,  Greenlee,  as  well  as  Pier- 
son,  was  bound  by  it.  A  note  given  within  the  scope  of  the 
business  of  a  partnership  by  one  of  the  partners,  in  the  names 
of  all  the  partners,  binds  all  of  them,  because  partners  are 
mutual  agents  of  each  other  in  all  things  relating  to  the  part- 
nership business.  Maiden  v.  Webster,  SO  Ind.  317.  See,  also, 
Caldwell  v.  Sithens,  5  Blackf.  99 ;  Nelson  v.  Neely,  63  Ind. 
194;  McGregor  v.  Cleveland,  5- Wend.  475.  But  a  note 
given  by  one  partner  in  opposition  to  the  dissent  of  Ids  co- 
partners, manifested  before  or  at  the  time  of  its  execution,  of 
which  the  payee  of  the  note  at  the  time  of  its  delivery  had 
knowledge  or  notice,  will  not  bind  the  partner  so  dissenting, 
without  evidence  of  his  subsequent  assent  or  ratification.  See 
MoffiU  V.  Roche,  92  Ind.  96.  A  retiring  partner,  who  desires 
to  avoid  liability  for  future  debts  of  the  new  firm,  which  may 
be  contracted  by  it,  must  cause  notice  of  his  retirement  to  be 
given.  Stall  v.  Cassady,  supra.  As  stated  in  Uhl  v.  Harvey, 
supra,  "  The  only  just  rule  is  an  absolute  requirement  that  the 
retiring  partner  shall  give  proper  notice  of  his  withdrawal, 
and,  failing  to  do  so,  from  whatever  cause,  must  suffer  the  con- 
sequences.'^ If  no  such  notice  is  given,  he  will  be  liable  for  the 
subsequent  contracts  of  the  partnership  made  with  one  who 
knew  of  the  former  existence  of  the  firm,  and  did  not  know 
of  his  withdrawal  at  the  time  of  the  contract,  and  made  such 
contract  upon  the  faith  and  credit  of  all  the  partners.  Backus 
V.  Taylor,  supra. 
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For  the  error  of  the  court  in  refusing  to  give  this  instruc- 
tion the  judgment  must  be  reversed. 

In  view  of  the  conclusion  reached  by  us,  it  is  unnecessary 
to  consider  the  other  questions  presented  for  our  considera- 
tion, as  they  may  not  arise  on  another  trial  of  the  action. 

Per  Curiam. — The  judgment  of  the  court  below  is  re- 
versed, at  the  costs  of  the  appellee  Greenlee,  and  the  cause  is 
remanded,  with  instructions  to  the  court  to  sustain  the  motion 
for  a  new  trial  as  to  Greenlee,  and  for  further  proceedings  in 
accordance  with  this  opinion. 
Filed  Jan.  30, 1885. 


too 

169 


No.  12,022. 
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DESCENTS. — Adoptive  Child. — Adoptive  Parents. — Where  a  husband  and  wife 
jointly  adopt  a  child,  and  the  child  so  adopted  dies,  without  children 
or  their  descendants,  the  owner  of  land  inherited  from  the  adoptive 
mother,  the  surviving  husband  and  adoptive  father  will  inherit  such 
land  in  pi:eference  to  the  natural  mother. 

Stare  Decisis. — Btma  Fide  Purchaaer. — Judicial  decisions  are  evidences  of 
the  law,  but  where  thev  are  not  long  established,  and  are  palpably  erro- 
neous and  plainly  productive  of  injustice,  they  should  be  overruled,  and 
a  party  who  buys  lands  during  a  pending  litigation  can  not  hold  it  as 
a  bona  fide  purchaser  solely  on  the  ground  that  in  former  decisions  the 
court  had  declared  the  law  to  be  as  claimed  by  his  grantor. 

From  the  Montgomery  Circuit  Court. 

G.  W.  Paul  and  J.  E.  Humphries,  for  appellants. 

E.  C.  Snyder,  P,  S.  Kennedy  and  8.  C,  Kennedy,  for  appellee. 

Elliott,  J. — The  facts  in  this  case  are  substantially  the 
same  as  in  the  case  of  Humphries  v.  Davis,  ante,  p.  274.  The 
only  element  of  fact  present  here  that  was  absent  there  is,  that 
the  appellants  purchased  part  of  the  lands  in  controversy  of 
Elizabeth  Krug,  the  mother  of  Emily  Davis,  the  adopted 
child  of  Isaac  Davis  and  his  wife  Jessie  Davis. 

The  principal  question  in  this  case  is  set  at  rest  by  the 
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cases  of  Krug  v.  Davis,  87  Ind.  590,  Davis  v.  Krug,  95  Ind. 
1,  Humphries  v.  Davis,  supra,  and  Humphries  v.  Davis,  ante, 
p.  369.  The  status  of  parent  and  child,  created  by  our  statute 
providing  for  the  adoption  of  children,  determines  the  right 
of  inheritance  as  to  property  which  descends  to  the  adoptive 
child  from  its  adoptive  parents,  and  casts  it  upon  the  adoptive 
&ther  in  preference  to  the  natural  mother. 

We  shall  not  again  enter  upon  a  full  discussion  of  this  sub- 
ject, but  there  are  some  points  developed  in  the  argument  of 
this  case  which  deserve  discussion. 

The  adoptive  child  does  become  the  stirps  or  stock  of  in- 
heritance, but  to  whom  does  it  sustain  this  relation  as  to 
property  acquired  by  inheritance  from  the  adoptive  parents  ? 
Doubtless,  this  relation  exists  between  such  a  child  and  its 
children ;  they  are  of  the  original  stock  of  descent,  for  they 
bear  the  relation  of  grandchildren  to  the  adoptive  parents. 
The  legal  relation  does  not  end  with  the  death  of  the  adopt- 
ive child,  and  so  the  line  of  descent  goes  back,  in  default  of 
wife  or  children,  to  the  source  from  which  the  property  came. 
-This  is  strictly  equitable  and  in  harmony  with  principle. 
HyaU  V.  Pugsley,  33  Barb.  373;  Valentine  v.  Wetherill,  31 
Barb.  655;  Bingham  Desc.  53 ;  4  Kent  Com.  409.  The  nat- 
ural mother  is  not  of  the  stock  from  which  the  property 
came  to  the  child  which  was  given  in  adoption  to  others,  and 
between  her  and  that  stock  there  is  a  gap  which  is  not 
bridged  by  any  statute  or  by  any  principle  of  justice.  It  is 
strictly  consistent  with  justice,  with  principle  and  with  our 
statutory  scheme  of  descents,  to  prefer  the  adoptive  father  to 
the  natural  mother  in  cases  where  the  adoptive  father  was 
the  original  stock  of  inheritance.  The  natural  mother  is  as 
to  that  stock  an  utter  stranger,  and,  as  to  property  descend- 
ing from  that  stock,  has  suffered  another  to  fully  occupy  the 
status  of  parent  with  all  of  its  legal  incidents.  Where  the 
adoptive  child  dies  under  circumstances  such  as  would,  in  a 
similar  case,  cast  the  inheritance  upon  the  father  of  a  nat- 
ural child,  the  adoptive  father  inherits  the  property  which  the 
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adoptive  child  acquired  by  virtue  of  the  status  fixed  by  the 
act  of  adoption. 

We  are  referred  to  the  case  of  Cloud  v.  Bruce,  61  Ind. 
171,  where  it  was  said  :  "The  statute  is  full  and  complete. 
It  provides  '  for  every  conceivable  case ;  ^  that  is,  by  its  provi- 
sions all  the  property  of  a  decedent  can  be  legally  awarded  to  a 
legal  recipient."  There  is  nothing  in  that  decision  opposing 
what  we  hold  here.  We  hold  that  the  statute  providing  for  the 
adoption  of  children,  justly  interpreted,  and  construed  so  as 
to  give  it  a  position  in  a  uniform  system  of  jurisprudence, 
does  provide  that  the  adoptive  father  shall  take  from  the 
adoptive  child  to  the  exclusion  of  the  natural  mother.  The 
difficulty  with  counsel  is,  that  they  look  to  the  statute  on  the 
subject  of  adoption  as  though  it  stood  alone,  forming  in  itself 
a  complete  system  and  exhausting  the  whole  subject.  This 
view  is  much  too  narrow.  When  the  statute  fixed,  as  by 
providing  that  such  adopted  father  or  mother  shall  occupy 
the  same  position  that  he  or  she  would  if  the  natural  father 
or  mother  it  did  fix,  the  status  of  the  parties,  both  parent  and 
child,  it  supplied  the  means  of  determining  their  legal  rights. 
Legal  rights  are  determined  by  the  status  of  the  persons  con- 
cerned, and  the  status  here  is  fixed.  What  the  rights  flowing 
from  that  status  are  can  only  be  ascertained  by  looking  to  the 
rules  and  statutes  constituting  the  great  body  of  law  of  which 
the  statute  creating  the  status  simply  forms  a  part. 

When  the  statute  on  the  subject  of  adopting  children  was 
engrafted  into  our  jurisprudence,  it  necessarily  effected  some 
changes,  and  made  necessary,  as  does  every  change,  some  re- 
adjustment of  parts.  A  new  rule  can  not  be  incorporated 
into  any  system  without  making  it  necessary  to  so  change  the 
system  as  that  the  new  rule  shall  fall  into  its  proper  place  in 
one  uniform  system  of  jurisprudence.  The  readjustment 
made  necessary  by  the  statute  under  immediate  mention  is 
not  a  radical  one,  nor  is  it  a  jarring  one ;  all  that  is  neces- 
sary is  that  the  adoptive  parent  shall  be  deemed  entitled,  by 
virtue  of  his  legal  status,  to  the  place  of  a  natural  father  in 
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SO  far  as  concerns  the  rights  operated  upon^  and^  in  truth, 
created  by  the  new  statute.  These  are  the  rights  of  succession 
to  the  property  vested  in  the  adoptive  child  by  force  of  the 
law,  and  not  by  virtue  of  heritable  blood.  Appellants  quote 
from  the  case  of  Ross  v.  Ross,  129  Mass.  243,  S.  C.  37  Am.  R. 
321,  this  language :  '^  But  this  section  must  be  understood  as 
merely  laying  down  general  rules  of  inheritance,  and  not  as 
completely  and  accurately  defining  how  the  status  is  to  be  cre- 
ated which  gives  the  capacity  to  inherit.  It  does  not  undertake 
to  prescribe  who  shall  be  considered  a  child,  or  a  widow,  or  a 
husband,  or  what  is  necessary  to  constitute  the  legal  relation  of 
husband  and  wife,  or  of  parent  and  child.  Those  requisites 
must  be  sought  elsewhere."  But  counsel  while  quoting,  so  far 
as  they  go,  the  lagguage  of  the  court  correctly,  do  not  quote  it 
all,  and  they  thus  give  a  palpably  wrong  meaning  to  the  lan- 
guage used.  The  court  applied  its  remarks  to  the  general 
statute  of  descents,  and  not  to  the  statute  providing  for  the 
adoption  of  children.  It  was  speaking  of  one  statute,  but 
counsel  wrench  the  language  from  its  connection  and  give  it 
a  radically  different  meaning  from  the  one  the  court  intended 
it  to  have,  by  applying  it  to  an  altogether  different  statute. 
There  can  be  no  question  that  counsel  are  profoundly  in 
error,  for  nothing  can  be  plainer  or  more  unequivocal  than 
the  language  of  the  court.  "  He  who  runs  may  read."  We 
decide  here,  as  was  decided  in  that  case,  that  the  general 
statute  of  descents  does  not  define  the  status  of  parent  and 
child  for  all  cases,  and  that  the  status  of  parent  and  child,  so 
far  as  rights  growing  out  of  the  statute  on  the  subject  of 
adoption  are  concerned,  and  so  far  as  concerns  property 
operated  upon  by  it,  is  created  by  the  statute  just  mentioned, 
and  not  by  the  general  statute.  The  decision  is,  therefore, 
against,  and  very  strongly  against,  the  position  upon  which 
counsel  plant  their  principal  position.  Taking  together  as 
parts  of  one  great  system  of  jurisprudence  the  general  statute 
of  descents,  with  its  legal  incidents,  and  the  statute  for  the 
adoption  of  children,  it  is  very  plain  that  there  is  a  statutory 


426  SUPREME  CX)URT  OF  IXDIANA, 

Paul  el  al.  r.  Davis. 

provision  fixing  the  status^  and  when  we  ascertain  the  status  we 
have  secured  the  key  to  the  main  position,  for  from  the  status  of 
the  persons  interested  flow  the  legal  right,  interest  and  title. 

There  is  no  force  in  the  argument  that  the  appellants  are 
entitled  to  hold  as  bona  fide  purchasers  because  the  court  de- 
cided in  the  case  of  Bamhizel  v.  Ferrell,  47  Ind.  335,  that  an 
adoptive  parent  would  be  excluded  and  preference  given  to 
the  natural  kinsmen  of  the  child.  If,  in  any  case,  the  pur- 
chaser has  a  right  to  buy  upon  the  faith  of  a  judicial  decision, 
and  use  it  as  an  invulnerable  shield,  the  appellee  would  not 
have  the  right  in  such  a  case  as  this.  The  facts  in  this  case 
and  in  the  former  case  are  essentially  different,  and  the  rea- 
soning in  one  earlier  and  two  later  cases  strongly  impeached 
the  soundness  of  the  case  relied  upon  by  appellants.  In  the 
earlier  case  of  Barnes  v.  Ailen,  25  Ind.  222,  it  is  clearly  im- 
plied that  the  relation  between  the  adoptive  parent  and  the 
adoptive  child  is  that  of  parent  and  child,  with  the  reciprocal 
right  of  inheritance.  In  the  later  cases  of  Isenhour  v.  Isen- 
hour,  52  Ind.  328,  and  KrtLg  v.  Davis,  supra,  the  reasoning 
of  the  court  is  even  more  strongly  against  the  position  as- 
sumed in  Bamhizel  v.  Ferrell,  supra.  The  law  was,  there- 
fore, in  an  unsettled  condition,  and  the  appellants  bought 
when  this  was  the  condition  of  affiiirs,  and  while  Davis  was, 
as  they  knew,  stoutly  contesting  the  right  of  their  grantor  to 
deprive  him  of  the  property  of  which  his  wife  and  his  adopted 
daughter  had  died  the  owner. 

A  judicial  decision  does  not  make  unalterable  law,  nor  is  it 
law  in  the  sense  that  statutes  are  law.  It  was  justly  said  by 
Senator  Piatt,  in  Yates  v.  Lansing,  9  Johns.  415,  that  "  The 
decisions  of  courts  are  not  the  law ;  they  are  only  evidence 
of  the  law.''  In  another  case  it  was  said :  "  I  hope  we  shall 
consider  what  a  decision  really  is,  and  treat  it  accordingly; 
not  as  the  law,  nor  as  giving  the  law,  but  simply  as  evidence 
of  the  law:  and  not  conclusive  evidence,  but  only  prima 
facie  evidence  of  what  the  law  is.''  Henry  v.  Bank  of  Salina, 
5  Hill,  535.     Chancellor  Kent  says :    "  Even  a  series  of  de- 
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cisions  are  not  always  conclusive  evidence  of  what  is  law ;  and 
the  revision  of  a  decision  very  often  resolves  itself  into  a  mere 
question  of  expediency,  depending  upon  the  consideration 
of  the  importance  of  certainty  in  the  rule  and  the  extent  of 
proi)erty  to  be  affected  by  a  change  of  it."  Again  he  says : 
**  It  is  probable  that  the  records  of  many  of  the  courts  in  this 
country  are  replete  with  hasty  and  crude  decisions ;  and  such 
cases  ought  to  be  examined  without  fear,  and  revised  without 
reluctance,  rather  than  to  have  the  character  of  our  law  im- 
paired, and  the  beauty  and  harmony  of  the  system  destroyed 
by  the  perpetuity  of  error."  1  Kent  Com.  477.  The  Lord 
Chancellor  of  England  said  to  the  House  of  Lords :  "  You 
are  not  bound  by  any  rule  of  law  which  you  could  lay  down, 
if,  upon  a  subsequent  occasion,  you  should  find  reason  to  differ 
from  that  rule,  that  is,  like  every  court  of  justice,  and  I  regard 
this  as  a  court  of  justice ;  it  is  inherent  in  the  nature  of  every 
court  of  justice  that  it  should  have  liberty  to  correct  any 
error  into  which  it  ma)rhave  fallen."  Bright  v.  Hutton,  12 
Eng.  L.  and  Eq.  R,  1,  vide  p.  15.  In  the  case  cited  the  earlier 
<;a8e  of  Hution  v.  Upfilly  2  H.  L.  Cases,  674,  was  overruled, 
although  it  was  a  case  growing  out  of  the  same  subject-matter, 
and  involving  the  same  principle  and  substantially  the  same 
interests.  The  law  is  a  science  of  principles,  and  this  can  not 
be  true  if  a  departure  from  principle  can  be  perpetuated  by  a 
persistence  in  error.  If  it  be  correct  to  affirm  that  there  can 
be  no  departure  from  former  decisions,  then  it  would  be  true, 
-as  it  has  been  well  said,  that  "  In  such  cases  ^  aummiim  jus ' 
might  be  ^  eumma  iiijuria.'"  Ram  Legal  Judg.  201. 

The  Supreme  Court  of  California,  in  discussing  this  gen- 
eral subject,  said  :  "  But  it  is  a  solecism  to  say  that  causes 
should  be  tried  upon  wrong  principles— be  decided  against 
the  law — whether  it  be  for  the  purpose  of  justice  or  not,  so  to 
•decide  them.  The  law  is  not  so  false  to  itself  as  to  require 
its  own  permanent  overthrow,  unless  the  subversion  be  neces- 
sary to  the  public  interests;  and  whether  it  be  so  necessary 
in   a   given   case  or  not,  is  for  the  court  to  decide,  as  a 
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matter  of  legal  discretion,  whenever  the  rule  is  invoked/^' 
Hart  V.  Burnett,  15  Cal.  530,  vicle  op.  607.  Consistency  pur- 
chased by  adherence  to  decisions  at  the  sacrifice  of  sound  prin- 
ciple is  dearly  bought.  But  we  deem  it  unnecessary  to  further 
pursue  this  discussion,  for  we  know  quite  well  that  there  is  not 
a  court  in  England  or  America  that  has  not  corrected  erro- 
neous departures  from  the  principles  of  justice  by  overthrow- 
ing previous  decisions.  The  question  was  presented  in  Hib- 
bits  v.  Jack,  97  Ind.  570,  as  it  .is  here  presented,  and  was 
decided,  after  careful  consideration,  as  we  now  decide  it. 

Much  as  we  respect  the  principle  of  stare  decisis,  we  can  not 
yield  to  it  when  to  yield  is  to  overthrow  principle  and  do  in- 
justice. Reluctant  as  we  are  to  depart  from  former  deci- 
sions we  can  not  yield  to  them,  if,  in  yielding,  we  perpetuate 
error  and  sacrifice  principle.  We  have  thought  it  wisest  to 
overrule  outright  rather  than  to  evade,  as  is  often  done,  by 
an  attempt  to  distinguish  where  distinction  there  is  none.  We 
have  preferred  the  censure  that  sometimes  falls  upon  us  rather 
than  undertake  to  distinguish,  and  thus  make  '^  confusion 
worse  confounded,"  where  there  is  no  room  to  limit  or  dis- 
tinguish.    Hine^  v.  Driller,  89  Ind.  339. 

In  this  instance  the  case  which  was  in  part  overruled  in 
K)^  v.  Davis,  supra,  is  a  single  case  upon  an  isolated  ques- 
tion, affecting  very  few  persons,  and  upon  a  subject  recently 
introduced  into  our  law.  There  is  therefore  no  principle  of 
public  policy  violated  and  no  extensive  property  rights  af- 
fected by  its  overthrow.  These  considerations  bring  the  case 
very  fully  within  the  reasoning  of  Hines  v.  Driver,  supra. 
But  more  important  than  these  considerations  is  the  fiict  that 
it  was  necessary  to  depart  from  Bamhizel  v.  Fei^ell,  supra, 
in  order  to  do  justice,  harmonize  the  law  for  the  adoption  of 
children  with  our  general  system  of  descents  and  with  the 
latest  expression  of  legislative  intent  manifested  in  the  act 
of  1883. 

Judgment  affirmed. 

Filed  Feb.  10, 1885. 
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Ikstructions. — Admissums. — It  is  fatal  error  to  instruct  the  jury  that  evi-  {JJ  ^toI 

dence  of  verbal  admissions  made  some  time  ago  are  subject  to  imperfec-         CT     ^J 
tion  and  mistake,  and  should  be  cautiously  received,  because  the  party  166     489[ 

may  not  have  expressed  his  own  meaning,  or  may  have  been  misunder- 
.stood,  and  the  witness  may  not  give  the  exact  language,  and  thereby 
change  the  meaning ;  but  admissions  deliberately  made  against  interest^ 
and  well  understowl,  are  entitled  to  consideration :  nevertheless  the  jury 
are  the  exclusive  judges  of  the  weight  of  the  evidence. 

Sign ATVRE,— Misconduct  of  ttmn«eZ. ^-The  genuineness  of  a  signature  was  in 
issue  by  an  answer  under  oath,  purporting  to  be  signed  by  the  party,  but 
this  was  not  put  in  evidence,  nor  waa  there  any  evidence  that  the  name 
was  written  by  the  party.  In  argument  his  attorney  was  permitted,  over 
objection,  to  hand  the  affidavit  and  paper  in  dispute  to  the  jury,  that 
they  might  judge  of  the  handwriting  by  comparison,  which  they  did. 

Heldy  that  this  was  error. 

From  the  Whitley  Circuit  Court. 

J.  W.  Adair  and  W.  F.  McNagny,  for  appellant. 

W.  Olds  and  H.  S.  Biggs,  for  appellee. 

Black,  C. — This  was  an  action  brought  by  the  appellee 
•.against  the  appellant  upon  a  promissory  note  executed  by  the 
latter  to  the  former.  Issues  were  formed,  a  trial  of  which 
■before  a  jury  resulted  in  a  verdict  for  the  plaintiff,  on  which 
judgment  was  rendered,  a  motion  for  a  new  trial  made  by 
the  defendant  having  been  overruled.  The  overruling  of  this 
motion  is  assigned  as  error.  The  court  gave  the  following 
instruction  to  the  jury : 

"  There  has  been  some  evidence  given  of  admissions  by 
the  plaintiff,  and  upon  this  branch  of  the  case  the  law  is  that 
verbal  admissions  or  statements,  consisting  of  mere  repeti- 
tions of  oral  statements  made  some  time  ago,  are  subject  to 
much  imperfection  and  mistake,  for  the  reason  that  the  party 
making  them  may  not  have  expressed  his  or  her  own  mean- 
ing, or  the  witness  may  have  misunderstood  him  or  her,  or, 
by  not  giving  their  exact  language,  may  have  changed  the 
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meaning  of  what  was  said.  Such  evidence  should,  therefore, 
be  received  by  the  jury  with  great  caution.  But  admissions 
deliberately  made  and  well  understood  are  entitled  to  your 
consideration,  especially  when  made  against  a  party's  own 
interest.  The  jury  are  the  exclusive  judges  of  the  weight 
of  the  evidence." 

Under  Newman  v.  Hazelrigg,  96  Ind.  73,  FiJich  v.  JSer- 
gina,  89  Ind.  360,  Diwia  v.  Hardy,  76  Ind.  272,  and  Garfield 
v.  State,  74  Ind.  60,  we  think  this  instruction  must  be  held 
erroneous.  The  last  sentence  in  the  instruction  does  not  save 
the  entire  instruction  from  error.  It  did  not  withdraw  the 
preceding  matter,  often  held  by  this  court  to  be  objectionable, 
but  left  it  to  control  the  judgment  of  the  jury. 

It  was  alleged  in  the  answer,  that  when  the  note  in  suit 
became  due,  the  plaintiff  represented  to  the  defendant  that 
the  former  had  lost  it;  that  thereupon  the  defendant  made 
full  payment  of  the  note  to  the  plaintiff  and  took  his  receipt 
therefor,  a  copy  of  which  was  filed  with  the  answer  as  part 
thereof.  To  this  the  plaintiff  replied,  denying  payment  and 
denying  that  he  ever  executed  said  receipt.  This  reply  was 
verified  by  an  affidavit  signed  "  George  Kinzie,"  and  pur- 
porting to  have  been  "  subscribed  and  sworn  to  before  "  the 
clerk.  It  is  shown  by  bill  of  exceptions,  that  this  affidavit 
was  not  read  or  introduced  in  evidence  in  the  cause,  "  and 
the  signature  thereto  was  not  admitted  to  be  the  plaintiff's 
genuine  signature,  unless  the  fact  that  said  reply  was  filed  as 
a  reply  in  the  case  constituted  an  implied  admission  of  such 
genuineness,  but  it  was  in  no  other  way  admitted  or  conceded 
that  said  signature  was  the  genuine  signature  of  plaintiff." 

One  of  the  plaintiff's  attorneys,  in  his  argument  before  the 
jury,  handed  said  affidavit  to  the  jury,  with  said  receipt, 
which  had  been  put  in  evidence  hy  the  defendant,  and  told 
the  jury  that  the  signature  to  the  affidavit  was  the  plaintiff's 
genuine  signature,  but  that  he  had  not  signed  the  receipt; 
and  said  attorney  asked  the  jury  to  compare  said  signatures, 
for  the  purpose  of  determining  whether  the  plaintiff  had 
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signed  the  receipt;  and  upon  said  request  each  juror  exam- 
ined  said  signatures  and  compared  them  for  such  purpose* 
To  all  this  the  defendant  objected  for  the  expressed  reasons 
that  said  affidavit  was  not  in  evidence ;  that  it  was  not  a  paper 
in  the  case;  that  the  pretended  signature  of  the  plaintiff 
thereto  was  not  admitted  to  be  genuine ;  that  the  jury  had 
no  right  to  compare  said  signatures;  that  they  could  only 
look  at  the  ev:dence  in  the  case  in  reaching  a  verdict ;  but 
the  court  overruled  the  objection. 

Comparison  of  handwritings  is  a  mode  of  proof  by  which, 
if  it  be  not  carefully  guarded,  judicial  tribunals  are  liable  to 
great  imposition.  The  relaxation  of  the  rules  concerning  this 
class  of  evidence  should  never  be  so  far  extended  as  to  per- 
mit the  use  of  uncertain  standards  of  comparison.  While  in 
this  State  we  permit  comparisons  by  experts,  using  as  stand- 
ards writings  irrelevant  to  the  case,  we  have  not,  as  have  the 
courts  of  some  other  States,  permitted  the  establishing  of  the 
genuijueness  of  such  irrelevant  papers  by  means  of  other  ev- 
idence. We  require  that  the  irrelevant  standard  to  be  used 
by  the  expert  shall  be  a  writing  the  genuineness  of  which  is 
admitted  by  the  party  adverse  to  the  one  offering  to  make  the 
comparison ;  and  in  such  case  we  do  not  permit  the  standard 
to  be  examined  by  the  jury. 

In  thus  allowing  the  use  of  irrelevant  standards  of  com- 
parison, we  admit  a  class  of  evidence  not  allowed  by  the  Eng- 
lish common  law.  We  also  recognize  what  has  been  called 
an  exception  to  the  common  law  rule  disallowing  comparison 
of  handwritings,  in  that  where  a  writing  admitted  to  be  gen- 
uine is  already  in  evidence  for  some  other  purpose,  and  has 
thereby  become  a  paper  subject  to  be  examined  by  the  jury, 
it  may  be  used  as  a  standard  with  which  the  jury  may  com- 
pare what  purports  to  be  a  writing  of  the  same  person,  the 
genuineness  of  which  as  such  is  in  dispute  in  the  case.  Where 
the  comparison  may  thus  be  made  by  the  jury,  they  may  make 
it  either  with  or  without  the  aid  of  experts.  Chance  v.  In- 
dianapoliSy  etc,,  G.  R.  Cb.,  32  Ind.  472 ;  Burdich  v.  Hunt,  43 
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Ind.  381 ;  Huston  v.  Schindler,  46  Ind.  38 ;  Shank  y.  Butsch,  28 
Ind.  19;  Forgey  v.  First  Nat' I  Bank,  66  Ind.  123;  Hazzard 
V.  Vickery,  78  Ind.  64 ;  Shorb  v.  Kinzie,  80  Ind.  500.  See, 
also,  1  Greenl.  Ev.,  section  578;  Whart.  Ev.,  section  713; 
Moore  v.  U.  S.,  91  U.  S.  270;  VanWyck  v.  Mcintosh,  14  X. 
Y.  439 ;  Miles  v.  Loomis,  75  N.  Y.  288 ;  S.  C,  31  Am.  R.  470. 

Our  statute  (section  364,  R.  S.  1881)  provides  that  where 
a  pleading  is  founded  on  a  written  instrument,  or  such  instru- 
ment is  therein  referred  to,  such,  instrument  may  be  read  in 
evidence  on  the  trial  of  the  cause  without  proving  its  execu- 
tion, unless  its  execution  be  denied  by  pleading  under  oath,  or 
by  an  aflSdavit  filed  with  the  pleading  denying  the  execution. 

Whether  such  an  affidavit  of  a  party  may  be  submitted  by 
the  adverse  party  to  the  jury  for  the  comparison  of  hand- 
writings, we  need  not  here  determine,  and  we  do  not  decide. 

A  witness  whose  knowledge  of  a  party's  handwriting  has 
been  obtained  by  seeing  him  write  for  the  purpose  of  showing 
his  true  manner  of  writing  to  the  witness,  with  a  view  to  his 
testifying,  will  not  be  permitted  to  testify  his  belief  as  to  the 
genuineness  of  the  signature  in  question.  Reese  v,  Reese,  90 
Pa.  St.  89,  S.  C,  35  Am.  R.  634,  quoting  Lord  Kenyon's  say- 
ing in  Stranger  v.  Searle,  1  Esp.  14,  "The  defendant  might 
write  differently  from  his  common  mode  of  writing  his  name, 
through  design." 

In  King  v.  Donahue,  110  Mass.  155,  S.  C,  14  Am.  R.  589, 
where  a  general  rule  in  relation  to  standards  of  comparison 
by  the  jury  much  less  strict  than  ours  was  stated,  it  was  held 
that  a  party  was  not  entitled  to  write  her  signature  in  the 
presence  of  the  jury  for  the  purpose  of  its  being  compared  with 
a  signature  puqjorting  to  be  hers  in  evidence,  the  genuineness 
of  which  she  denied.  It  was  said :  "  The  rule  however  seems 
to  be  that  a  signature  made  for  the  occasion,  post  litem  motam, 
and  for  use  at  the  trial,  ought  not  to  be  taken  as  a  standard 
of  genuineness,  and  that  the  jury  should  not  be  troubled  with 
the  additional  issue  or  question  whether  the  signature  so  of- 
fered is  written  in  a  constrained  and  forced  manner  or  not.'* 
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The  genuineness  of  the  signature  given  as  a  standard  of 
comparison  by  the  appellee  to  the  jury  was  not  established  in 
any  manner^  at  least  as  against  the  appellant.  As  was  said  on 
a  former  appeal  of  this  case  {Shorb  v.  Kinzie,  80  Ind.  500), 
"A  claim  that  a  signature  is  genuine  by  a  party  who  seeks  to 
use  it  is  no  admission  at  all." 

If  such  a  signature  as  the  one  now  in  question  can  be  as- 
sumed in  any  instance  to  be  the  genuine  handwriting  of  the 
party  whose  signature  it  purports'  to  be,  and  upon  such  as- 
sumption alone  can  be  submitted  to  the  jury  as  a  standard  of 
comparison,  we  think  that  a  party  can  not  be  permitted,  in 
denying  in  pleading  the  execution  of  an  instrument,  to  make 
a  specimen  of  handwriting  to  be  used  by  himself  on  the  trial 
of  the  cause  as  a  standard  by  which  the  jury  shall  test  the 
genuineness  of  the  handwriting  in  dispute.  To  hold  other- 
wise would  be  to  invite  imposition  through  a  class  of  evidence 
which,  at  best  and  when  most  carefully  guarded,  is  not  very 
reliable. 

But,  if  a  party  might  be  permitted  during  the  introduction 
of  the  evidence  to  thus  submit  to  the  jury  such  a  signature 
as  an  undisputed  and  undeniable  standard  of  his  ordinary 
handwriting,  for  the  comparison  therewith  by  the  jury  of  the 
signature  in  issue,  the  adverse  party  would  have  the  oppor- 
tunity, under  our  rule,  of  introducing  expert  witnesses  to  aid  the 
jury  in  further  comparison ;  and  the  submission  to  the  jury 
made  for  the  first  time  upon  the  argument  after  the  close  of 
the  evidence,  if  in  any  view  allowable,  would  deprive  the  ad- 
verse party  of  this  privilege. 

The  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellee, 
and  the. cause  is  remanded  for  a  new  trial. 

Filed  Feb.  18, 1886. 
Vol.  100.— 28 
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Hjg  No.  10,818. 

Eslinger  v.  East  et  al. 

Practice. — InstrueHona. — Where  instructions  given  and  refused  have  not 
been  filed  as  the  statute,  section  533|  R.  S.  1881,  requires,  but  are  in  the 
^jjjp^l  record  by  a  bill  of  exceptions  which  fails  to  show  any  exception  taken 

ig^gsj  to  the  giving  or  refusal,  no  question  thereon  can  be  made  in  the  Supreme 

Court 

170       sia    ^^^^'^ — Continuance, — Absence  of  CounBel» — I^raetice, — Counter  affidavits  are 
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not  allowed  upon  a  motion  for  a  continuance,  and  the  absence  of  the 
principal  counsel  in  a  cause,  suddenly  called  away  on  account  of  illness 
of  a  relative,  very  shortly  before  the  call  of  the  cause  for  trial,  justifies 
a  continuance  in  the  discretion  of  the  court. 
Liquor  License. — Evidence. — Upon  an  application  for  license  to  sell 
liquors,  evidence  showing  the  location  of  the  proposed  place  of  busi- 
ness, with  reference  to  the  court-house,  a  college  and  public  school,  and 
that  it  is  on  a  street  necessarily  much  used  l>y  school  children,  is  ad- 
missible. 

From  the  Lawrence  Circuit  Court. 

J,  W,  Buskirk,  H,  C.  Duncan  and  /.  M.  Oropsej/,  for  ap- 
pellant. 

O.  W.  Friedleyy  J,  E,  Henley  and  W,  H.  East,  for  appellees. 

Mitchell,  J. — The  appellant  brings  this  appeal  and  asks 
us  to  review  the  proceedings  of  the  court  below,  wherein  on 
the  verdict  of  a  jury  an  adverse  judgment  was  rendered  on 
his  application  for  license  to  sell  intoxicating  liquors. 

The  application  was  made  to  the  board  of  commissioners 
of  Monroe  county,  where  a  remonstrance  was  filed  by  the 
appellees,  challenging  his  fitness  on  the  ground  of  immo- 
rality, the  habit  of  becoming  intoxicated,  etc. 

The  applicant's  petition  was  dismissed  by  the  board  on  the 
motion  of  the  remonstrants,  and  after  an  appeal  to  the  cir- 
cuit court  the  venue  was  changed  to  Lawrence  county,  where 
a  trial  was  had  with  the  result  stated. 

It  is  insisted  that  a  continuance  of  the  cause  granted  at 
the  September  term,  1882,  on  the  application  of  the  remon- 
strants, showing  the  unavoidable  absence  of  counsel  on  whom 
they  relied,  was  error,  both  because  the  affidavit  on  which  the 
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application  was  based  was  insufficient^  and  because  the  court 
refused  to  hear  a  counter  affidavit  contradicting  that  upon 
which  the  continuance  was  asked. 

An  application  for  a  continuance  must  be  determined  upon 
the  facts  stated  in  the  affidavit  supporting  it.  Counter  affi- 
davits can  not  be  received.     Cutler  v.  State,  42  Ind.  244. 

From  the  affidavit  upon  which  the  continuance  ^VIas  asked 
it  is  made  to  appear  that  the  remonstrants'  principal  counsel 
was  suddenly  called  away,  a  short  time  before  the  case  was 
called  up  for  trial,  on  account  of  the  illness  of  his  father; 
and  we  think  a  continuance  of  the  cause  was,  under  the  cir- 
cumstances, no  abuse  of  the  discretion  of  the  court. 

The  appellant's  counsel  also  contend  that  error  was  com- 
mitted by  the  court  in  giving  certain  instructions  to  the  jury 
of  its  own  motion,  and  in  refusing  others  asked  by  them. 
These  instructions  are  set  out  in  the  bill  of  exceptions  con- 
taining the  evidence,  but  there  is  nothing  either  in  the  bill 
of  exceptions  or  elsewhere  in  the  record  showing  that  the  in- 
structions asked  and  refused,  or  those  given  by  the  court, 
were  presented  and  filed  as  required  by  section  1849,  R.  S.  1881. 

As  exceptions  were  not  otherwise  saved  to  these  instruc- 
tions, and  for  the  omission  of  the  record  to  show  that  those 
contained  in  the  bill  of  exceptions  were  filed,  we  can  not 
consider  them.  Supreme  Lodge,  etc.,  v.  Johnson,  78  Ind.  110; 
Cunningham  v.  Baker,  B4:  Ind.  597;  Indig^napolia,  etc.,  R.  R. 
Co.  V.  Pugh,  85  Ind.  279. 

It  is  next  contended  that  the  court  erred  in  not  sustaining 
the  appellant's  objection  to  the  following  question  propounded 
to  R.  W.  Miers,  a  witness  called  by  the  remonstrants : 

"  State  where  the  plaintiff's  building  in  which  he  is  apply- 
ing for  license  is  situate,  with  reference  to  the  public  square 
in  Bloomington,  and  to  the  college  and  the  graded  school 
buildings,  and  how  many  school  children  usually  pass  the 
building  in  going  to  and  returning  from  school." 
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The  court  permitted  this  question  to  be  answered,  over  the 
appellant's  objections,  to  which  exception  was  reserved. 

It  is  strenuously  urged  by  appellant's  counsel,  "  that  since 
the  Legislature  has  not  seen  fit  to  restrict  the  sale  of  intoxi- 
cating liquors  to  certain  localities,  but  made  it  universal,  lo- 
cation is  no  test,*'  and  that  nothing  was  involved  in  the  in- 
quiry safe  only  the  fitness  of  the  applicant  to  be  entrusted 
with  a  license.  This  may  be  conceded,  and  yet  we  are  not 
prepared  to  say  that  the  question  was  improper. 

The  statute  requires  the  applicant  for  license  to  state  in  his 
notice  "  the  precise  location  of  the  premises  in  which  he  de- 
sires to  sell,"  doubtless  with  the  view,  in  part,  at  least,  that 
the  citizens  of  the  neighborhood  may  be  apprised  of  the  fact, 
that  it  is  proposed  to  secure  the  right  to  .retail  intoxicating 
liquors  to  be  drank  on  the  premises  in  that  vicinity,  and  we 
are  not  persuaded  that  although  the  inquiry  must  always  be 
as  to  the  fitness  of  the  applicant  to  be  entrusted  with  the  sale 
of  intoxicating  liquor,  involving  his  morality,  habits  of 
sobriety,  etc.,  the  Legislature  may  not  have  intended  that 
such  fitness  should  have  some  relation  to  the  locality  where 
it  is  proposed  to  set  up  the  business.  It  may  well  have  been 
supposed  that  in  determining  the  fitness  of  things,  a  court  or 
jury  might  take  into  account  whether,  under  all  the  evi- 
dence, an  applicant  in  a  particular  case  was  a  fit  person  to  be 
entrusted  with  the  sale  of  intoxicating  liquors,  if  the  place 
proposed  was  such  that  only  a  man  possessed  of  an  extraor- 
dinary degree  of  circumspection  and  caution  could  fitly  con- 
duct the  business  at  that  place,  with  a  due  regard  to  the  situation 
and  surroundings.  At  all  events,  we  can  not  see  how  any 
harm  could  have  come  to  the  appellant  from  the  question  and 
answer. 

The  judgment  is  affirmed. 

Filed  Jan.  27, 1885. 
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No.  11,724. 

Conwell  v.  Conwell.  \uo  leoj 

Pleading. — Exhibits. — Jiidgmeni, — The  transcript  of  a  judgment  need  not 
be  filed  with  the  complaint,  an<{  if  ^led  is  no  part  of  the  record,  and 
will  not  be  considered  upon  demurrer  to  the  complaint,  even  if  it  shows 
that  the  court  which  rendered  the  judgment  had  no  jurisdiction. 

From  the  Grant  Circuit  Court. 

A.  Steele  and  R,  T.  St.  John,  for  appellant. 

J.  L.  Custer,  for  appellee. 

• 

CoLEBiCK,  C. — This  action  was  brought  by  the  appellant 
upon  a  judgment  rendered  in  her  favor  in  the  circuit  court  of 
Champaign  county,  Illinois.  The  complaint  consisted  of  two 
paragraphs,  to  each  of  which  a  separate  demurrer,  on  the 
ground  that  the  same  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  was  sustained.  The  appellant  declin- 
ing to  amend  her  complaint,  final  judgment,  on  demurrer, 
was  rendered  against  her,  from  which  she  has  appealed  to  this 
court,  and  assigns  as  errors  the  rulings  of  the  court  upon  said 
demurrers. 

The  material  averments  in  both  paragraphs  of  the  com- 
plaint were  alike.  In  each  it  was  averred,  in  substance,  that 
the  appellee  was  indebted  to  the  appellant  in  the  sum  of  $1,- 
100  upon  a  judgment  "duly  rendered  and  pronounced  by  the 
circuit  court  of  Champaign  county,  in  the  State  of  Illinois,^' 
in  her  favor  against  the  appellee.  A  copy  of  the  judgment 
and  proceedings  in  the  action  in  which  it  was  rendered  was 
filed  with  the  complaint.  It  was  also  averred  that  said  court 
"  had  full  power  and  complete  jurisdiction  of  the  matters  in 
litigation  in  said  action,"  and  of  the  persons  of  the  parties 
thereto.  A  provision  of  the  statutes  of  Illinois,  authorizing 
personal  service  of  process  without  the  State  upon  defendants 
in  actions  instituted  in  the  courts  of  the  State,  was  recited,  but 
it  was  not  alleged  in  the  complaint,  nor  did  the  facts  therein 
averred  show,  that  the  defendant  in  said  action  was  served  with 
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process  without  the  State.  It  was  also  averred  that  said  judg- 
ment was  due,  in  full  force,  unreversed,  and  unappealed  from, 
and  wholly  unpaid.     Wherefore,  etc. 

The  only  objections  that  have  been  urged  against  the  suf- 
ficient of  the  complaint  are  bas^d  upon  matters  appearing  in 
the  tipbscript  of  the  proceedings  and  judgment  filed  with  the 
complaint.  None  of  these  objections  can  be  considered,  as 
the  transcript  is  not  a  part  of  the  complaint. 

A  judgment  is  not  a  "  written  instrument  '^  within  the  mean- 
ing of  the  statute  which  provides  that  "  When  any  pleading  is 
founded  on  a  written  instrument  or  on  account,  the  original,  or 
a  copy  thereof,  must  be  filed  with  the  pleading,''  etc.,  R.  S. 
1881,  section  362,  and,  therefore,  a  copy  or  transcript  thereof 
need  not  be  filed  with  a  pleading  founded  upon  it.  LyUe  v. 
LyOey  37  Ind.  281 ;  Robb  v.  City  of  Indianapolis^  38  Ind.  49 ; 
Campbell  v.  Cross^  39  Ind.  155 ;  Brooks  v.  Harris,  41  Ind.  390 ; 
Hinkle  v.  Reid,  43  Ind.  390 ;  Law  v.  Vierling,  45  Ind.  25  ; 
McCaffrey  v.  Corrigan,  49  Ind.  175;  White  v.  WebsieT,  58  Ind. 
233 ;  Mull  v.  McKnighi,  67  Ind.  525 ;  Dunning  v.  Rogers, 
69  Ind.  272;  McSweeney  v.  Carney,  72  Ind.  430;  Jones  v. 
Leviy  72  Ind.  586 ;  Hopper  v.  Lacas,  86  Ind.  43 ;  Cosgrove  v. 
Cosby,  86  Ind.  511.  And  if  so  filed  it  does  not  become  a  part 
of  the  pleading,  and  can  not  be  examined  or  considered  for 
the  purpose  of  determining  the  sufficiency  or  insufficiency  of 
the  pleading.  Its  sufficiency  must  be  tested  and  determined 
without  reference  to  the  transcript.  Brooks  v.  Harris,  supra; 
Harshman  v.  Armstrong,  43  Ind.  126  ;  McSweeney  v.  Carney, 
supra;  Hopper  v.  Luca^s,  supra  ;  Fisher  v.  Hamilton,  49  Ind. 
341 ;  Jones  v.  Levi,  supra. 

Examining  the  complaint  in  this  case,  without  reference  to 
the  transcript  filed  therewith,  we  find  that  both  paragraphs 
thereof  were  sufficient,  on  demurrer,  as  each  of  them  expressly 
averred  that  the  judgment  therein  mentioned  was  duly  ren- 
dered in  an  action  wherein  the  court  rendering  the  same  had 
jurisdiction  over  the  subject-matter  of  the  action,  and  the 
person  of  the  defendant  thereto,  and  hence  we  must  hold  that 
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the  court  below  erred  in  sustaining  the  demurrers.  For  the 
error  so  committed  the  judgment  should  be  reversed. 

Per  Curiam. — The  judgment  of  the  court  below  is  re- 
versed, at  the  costs  of  the  appellee,  and  the  cause  is  remanded, 
with  instructions  to  the  court  to  overrule  the  demurrers  to 
both  paragraphs  of  the  complaint,  and  for  further  proceedings. 

Filed  Feb.  25, 1885. 
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ExEMFTiON  Law.— Defci  upon  Contract, — Oaste.— Under  section  703,  R.  8. 
1881,  a  resident  householder  can  claim  an  exemption  of  his  property 
from  sale  on  execution,  or  other  final  process  fron;  a  court,  only  where 
such  execution  or  other  process  is  for  a  debt  growing  out  of  or  founded 
upon  a  contract,  express  or  implied.  Costs  are  not  a  matter  of  contract, 
but  they  are  given  or  withheld  by  statute;  and  where  an  execution  is 
issued  upon  a  judgment  for  costs,  and  it  does  not  appear  that  such  costs 
were  even  incident  to  any  debt  founded  upon  any  contract,  express  or 
implied,  the  execution  defendant,  though  a  resident  householder,  can 
not  claim  any  of  his  property  as  exempt  from  sale  on  such  execution. 

From  the  Washington  Circuit  Court. 

S.  H.  Mitchell  and  R.  B.  Mitchell,  for  appellant. 

8.  B.  Voylea  and  H.  Morris,  for  appellee. 

HowK,  J. — In  September,  1882,  the  appellant^s  relator, 
Francis  A.  Wingler,  was  the  owner  of  certain  real  estate  in 
Washington  county,  and  one  Obadiah  Simpson  and  Samuel 
Nuckles  were  each  the  owner  of  other  lands,  in  the  same 
county,  adjoining  the  relator^s  real  estate.  On  September  25th, 
1882,  in  pursuance  of  written  notice  theretofore  given  to  such 
adjoining  land-owners,  the  relator  proceeded  with  the  county 
surveyor  to  have  the  corners  and  lines  of  his  real  estate  es- 
tablished according  to  law.  Thereafter  the  said  Obadiah  Simp- 
son duly  appealed  from  the  survey,  so  made  by  the  county 
surveyor,  to  the  circuit  court  of  Washington  county,  wherein 


100    430' 
140    U:i 


440  SUPREME  COURT  OF  INDIANA, 

The  State,  ex  rel.  Wingler,  v.  Mcintosh. 

such  appeal  was  docketed  and  tried,  under  the  name  and  title 
of  Obadiah  Simpson  v.  Francis  A.  Wingler.  Afterwards,  at  the 
May  term,  1883,  of  the  court  below,  the  trial  of  such  appeal 
by  the  court  resulted  in  a  finding  in  favor  of  Simpson,  and, 
over  Wingler's  motion  for  a  new  trial,  judgment  was  rendered 
revoking  and  setting  aside  the  survey  so  made  as  aforesaid 
by  the  county  surveyor,  and  ordering  and  directing  a  new  sur- 
vey to  be  made,  for  the  location  and  establishment  of  the 
corners  and  lines  of  the  relator's  real  estate.  From  this  judg- 
ment Wingler  appealed  to  this  court,  where,  on  the  14th  day 
of  February,  1884,  the  judgment  below  was  affirmed,  at  Wing- 
ler's  costs.      Wingler  v.  Simpson,  93  Ind.  201. 

Afterwards  an  execution  was  issued  out  of  the  court  below 
for  the  costs  therein  taxed  against  Wingler  in  the  above  men- 
tioned appealed  case  of  Simpson  v.  Wingler,  which  execution 
was  directed  to  the  sherifi*  of  Washington  county,  and  came  to 
the  hands  of  the  appellee  Mcintosh,  as  such  sheriff,  to  be  exe- 
cuted. By  virtue  of  such  execution  the  relator  levied  upon 
the  aforesaid  real  estate  of  the  relator,  and  advertised  the  same 
for  sale  to  satisfy  such  writ;  whereupon  the  relator  Wing- 
ler, who  was  then,  and  before  and  since,  a  resident  house- 
holder of  Washington  county,  made  out  and  delivered  to 
the  appellee,  as  such  sheriff,  the  schedule,  inventory  and 
affidavit,  of  and  concerning  his  property,  required  of  an  ap- 
plicant for  exemption  by  sections  713  and  714,  R.  S.  1881, 
and  thereon  demanded  that  his  real  estate  aforesaid  should  be 
set  apart  to  him  by  the  appellee  as  exempt  from  sale  on  such 
execution.  The  appellee,  as  sheriff,  refused  to  comply  with 
the  relator's  demand,  or  to  set  apart  to  him  the  aforesaid  real 
estate  as  exempt  from  sale  on  such  execution. 

Upon  the  relator's  verified  complaint,  stating  substantially 
the  facts  above  recited,  an  alternative  writ  of  mandate  was  is- 
sued in  this  case,  requiring  the  appellee  as  sheriff  to  set  apart 
to  such  relator  the  aforesaid  real  estate,  as  exempt  from  sale 
on  the  execution  then  in  appellee's  hands,  or  to  show  cause 
why  he  should  not  do  so.     The  appellee  appeared,  and  his 
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demurrer  to  the  complaint  and  his  motion  to  quash  the  al- 
ternative writ  of  mandate  were  sustained  by  the  court.  The 
relator  declined  to  amend  or  plead  further,  and  judgment  was 
rendered  against  him  for  appellee^s  costs. 

Errors  are  assigned  here  by  the  appellant's  relator  which 
call  in  question  the  decisions  of  the  circuit  court  in  sustain- 
ing the  demurrer  to  the  complaint  and  the  motion  to  quash 
the  alternative  writ  of  mandate.  These  errors  present  for 
our  decision  substantially  the  same  questions,  namely.  Is  the 
case  stated  by  the  relator,  in  his  complaint  and  alternative 
writ,  a  case  wherein  he  may  la\vfully  claim  any  of  his  prop-  ^ 
erty  as  exempt  from  sale  on  the  execution  in  the  hands  of  the 
appellee  as  sheriff?  Do  the  facts  stated  by  the  relator  show 
that  the  execution  in  appellee's  hands  was  "  for  any  debt  grow- 
ing out  of  or  founded  upon  a  contract,  express  or  implied?" 
Was  the  judgment  for  costs,  upon  wliich  such  execution  is- 
sued, the  relator's  debt  growing  out  of  or  founded  upon  a 
contract,  express  or  implied  ?  These  questions  are  by  no  means 
free  from  difficulty,  and  yet  it  is  manifest,  we  think,  that  the 
proper  decision  of  the  case  in  hand  depends  wholly  upon  the 
answers  which  must  be  given  to  the  questions  stated. 

The  exemption  law  of  this  State,  in  force  since  May  31st, 
1879,  provides  as  follows:  "An  amount  of  property  not  ex- 
ceeding in  value  six  hundred  dollars,  owned  by  any  resident 
householder,  shall  not  be  liable  to  sale  on  execution  or  any 
other  final  process  from  a  court,  for  any  debt  growing  out  of 
or  founded  upon  a  contract,  express  or  implied,  after  the  tak- 
ing effect  of  this  act."  Section  703,  R.  S.  1881.  The  same 
law,  except  as  to  the  amount  of  the  exempted  property,  had 
been  in  force  since  May  6th,  1853.  2  R.S.  1876,  p.  353.  In  the 
early  case  of  State,  ex  rely  v.  Melogue,  9  Ind.  196,  after  quoting 
the  statute,  the  court  said  :  "  Under  the  above  provisions,  we 
think  property  is  exempt  from  execution  only  in  actions  upon 
contract."  And  so  the  statute  has  always  been  construed  by 
this  court.  Keller  v.  McMahan,  77  Ind.  62 ;  Thompson  v. 
Ro88, 87  Ind.  156 ;  Nowling  v.  Mcintosh,  89  Ind.  593  :  Berry 
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V.  Nichols,  96  Ind.  287.  In  the  case  last  cited,  in  speaking 
of  the  complaint,  the  court  said :  "  It  should  have  averred 
that  the  judgment  was  rendered  upon  a  debt  growing  out  of 
contract,  express  or  implied,  for  if  it  grew  out  of  tort,  the 
exemption  was  not  allowable.  *  *  *  In  the  absence  of  a 
showing  to  the  contrary,  it  must  be  presumed  that  the  officer 
properly  performed  his  duty,  and  that  he  rightly  refused  the 
exemption." 

In  Church  v.  Hay,  93  Ind.  323,  it  was  substantially  held 
that  the  costs  recovered  by  the  plaintiff,  in  a  suit  for  tort, 
being  an  incident  of  the  judgment  for  damages,  are  collect- 
ible on  execution  in  the  same  way ;  the  judgment  is  an  en- 
tirety, and  no  property  is  exempt  from  the  execution  thereon, 
either  for  the  damages  or  for  the  costs.  If  it  could  be  cor- 
rectly said,  in  the  case  at  bar,  that  the  execution  in  appel- 
lee's hands  was  for  a  debt  founded  upon  or  even  incident  to 
a  contract,  express  or  implied,  we  should  have  no  difficulty 
in  reaching  the  conclusion  that  the  rulings  of  the  court,  of 
which  the  appellant's  relator  complains,  were  erroneous,  and 
that  he  was  entitled  to  the  exemption  which  he  demanded  of 
the  appellee.  But  the  relator  failed  to  show  by  his  com- 
plaint, or  in  his  alternative  writ,  that  the  debt  for  which  the 
execution  was  issued  grew  out  of,  or  was  founded  upon,  or 
was  even  incident  to,  any  contract,  express  or  implied.  The 
debt  for  which  the  execution  issued  was  a  debt  for  costs,  and 
those  costs  were  not  shown  to  be  an  incident  even  of  any 
debt  growing  out  of  or  founded  upon  any  contract,  express 
or  implied.  The  costs  accrued,  as  shown  in  the  relator's 
complaint  and  by  the  alternative  writ,  in  a  cause  or  proceed- 
ing which  was  purely  statutory,  and  was  not  founded  upon 
any  contract  of  any  kind,  or  upon  any  tort.  Costs  are  not 
matter  of  contract,  but  they  are  given  or  withheld  by  stat- 
ute. Smith  V.  State,  5  Ind.  541 ;  Dearinger  v.  Ridgeway,  34 
Ind.  54;  SchUcht  v.  State,  56  Ind.  173;  Henderson  v.  State, 
ex  reL,  96  Ind.  437,  on  page  444. 
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We  are  of  opinion,  therefore,  that  the  court  committed  no 
error  in  sustaining  either  the  demurrer  to  the  relator's  com- 
plaint or  the  motion  to  quash  the  alternative  writ. 

The  judgment  is  afiBrmed  with  costs. 
Filed  March  11, 1886. 
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No.  11,565.  

Strosser  v.  The  City  of  Fort  Wayne.  ^  *^ 

3iuNiciPAL  Corporation.-- -4n7i€a:cUMm  of  TerrUory.— Estoppel  of  Land- 
Owner, — A  property-owner  does  not  estop  himself  from  contesting  the 
validity  of  proceedings  ordering  the  annexation  of  territory  to  the  cor- 
poration in  cases  where  there  is  no  jurisdiction  to  make  the  order,  hy 
voting  at  municipal  elections  and  by  offering  himself  as  a  candidate  for 
office;  nor  does  he  estop  himself  by  unsuccessfully  petitioning  the  com- 
mon council  to  improve  the  streets. 

•Same. — Jurisdiction  of  Common  Council  in  Annexation  Proceedings, — The  com- 
mon council  of  a  city  has  no  authority  to  order  the  annexation  of  con- 
tiguous territory  unless  it  has  been  laid  off  into  lots  and  platted,  with- 
out the  consent  of  the  owners,  and  an  order  annexing  territory  not  plat- 
ted, and  in  cases  where  the  owner  has  not  consented,  is  void. 

Same. — Estoppel  of  Property- Oumer. — Improvements  by  City. — If  the  property- 
owner  for  a  considerable  length  of  time  acquiesces  in  the  annexation 
proceedings,  and,  without  objection,  sees  the  city  make  improvements 
and  expend  large  sums  of  money  upon  the  faith  of  the  validity  of  the 
proceedings,  he  will  be  estopped  from  impeaching  the  validity  of  the 
proceedings,  although  he  may  not  have  directly  received  any  benefit 
from  the  improvements  made  by  the  city. 

Same. — Corporate  Boundary. — Ignorance  (^  Faels.-^ Estoppel. — Where  public 
officers,  having  no  personal  interest  in  the  matter,  and  acting  in  good 
faith,  assume  to  make  a  change  in  the  corporate  boundaries  of  a  city, 
and  fail  through  mistake  of  fact  to  proceed  in  accordance  with  the 
statute,  a  property-owner  who  resides  in  the  territory  sought  to  be  an- 
nexed, and  who  sees  the  city  spend  large  sums  of  money  in  making  pub- 
lic improvements  on  the  territory  annexed,  may  be  estopped  even  though 
he  did  not  know  that  the  proceedings  were  void. 

•Curative  Statutes.— Validity  and  Effect. — Curative  statutes  are  valid,  and 
may  heal  defects  and  irregularities  in  judicial  proceedings ;  but,  where 
the  proceeding  was  had  in  a  tribunal  having  no  jurisdiction  of  the  sub- 
ject-matter, the  proceeding  is  void,  and  can  not  be  made  valid  by  a 
curative  statute. 
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Same. — Common  Council. — Board  of  Commimoners. — Jut-udiction. — Where  the- 
statute  confers  exclusive  jurisdiction  upon  the  board  of  commissioners 
to  order  lands  annexed  to  a  city,  the  power  can  not  be  exercised  by  the 
common  council,  and  a  statute  attempting  to  legalize  an  order  made  ia 
such  a  case  by  the  common  council  is  inoperative  and  void. 

From  the  Allen  Superior  Court. 
N.  Wyethy  for  appellant. 
H.  Colericky  for  appellee. 

Elliott,  J. — It  is  not  necessary  to  set  forth  with  muck 
particularity  the  allegations  of  the  complaint  of  the  appel- 
lant, for  no  attack  is  made  upon  it  in  any  form.  The  several 
paragraphs  of  the  pleading  are,  in  all  essential  particulars,, 
substantially  alike,  and  count  upon  the  same  cause  of  action, 
which,  shortly  stated,  is  this :  The  appellee  attempted  to  an- 
nex the  appellant's  land  and  that  of  other  persons ;  the  pro- 
ceedings were  absolutely  void,  but,  notwithstanding  the  fact 
that  such  proceedings  were  void,  the  municipal  officers  did 
levy  and  collect  taxes  from  the  appellee  and  now  retains  the 
money  so  collected,  although  the  land  was  not  subject  to* 
taxation. 

The  action  is  by  a  property  owner  who  has  paid  the  taxes 
which  he  seeks  to  recover,  and  is  not  an  action  by  a  pur- 
chaser at  a  tax  sale,  so  that  the  case  is  fully  within  the  rule 
laid  down  in  City  of  Indianapolis  v.  McAvoy^  86  Ind.  587;: 
Durham  v.  Board,  etc,  95  Ind.  182 ;  Board,  etc.,  v.  Armstrong y 
91  Ind.  528. 

The  second  paragraph  of  the  appellee's  answer  expressly  ad- 
mits that  the  land  of  the  appellant  was  annexed  in  the  manner 
described  in  the  complaint ;  that  taxes  were  assessed  and  paid 
as  charged,  and  then  seeks  to  avoid  the  effect  of  these  ad- 
missions by  these  averments:  "That  during  said  time  and 
after  the  annexation  proceedings  and  while  plaintiff  resided 
on  said  premises,  he  voted  at  every  city  election  and  solicited 
the  votes  from  his  neighbors  and  friends  for  himself  as  a 
candidate  for  common  councilman,  and  petitioned  the  com- 
mon council  for  improvements  for  the  seventh  ward  of  the 
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city  of  Fort  Wayne."  We  are  unable  to  find  any  principle 
upon  which  this  answer  can  be  sustained. 

If,  as  the  answer  admits,  the  proceedings  for  the  annexa- 
tion were  unauthorized,  the  city  had  no  right  to  levy  or  col- 
lect taxes,  and  unless  the  appellant  has  done  something  which 
precludes  him  from  asserting  the  invalidity  of  the  proceedings, 
his  property  rights  are  not  affected  by  them.  The  fact  tliat 
he  voted  at  a  municipal  election  can  not  have  the  effect  to 
preclude  him  from  asserting  that  the  annexation  proceedings 
were  invalid,  for  that  fact  did  not  deprive  the  city  of  any 
substantial  right  nor  confer  upon  the  appellant  a  privilege  or 
franchise  of  such  legal  value  as  to  preclude  him  from  as- 
serting the  truth  respecting  the  annexation  proceedings.  Nor 
was  the  privilege  of  standing  as  a  candidate  for  a  municipal 
office  of  such  value  to  him  as  to  compel  him  to  silence  re- 
garding the  illegality  of  the  attempt  to  annex  contiguous  ter- 
ritory, and  surely  his  candidacy  can  not  be  treated  as  a  thing 
of  value  to  the  municipality.  The  fact  that  he  united  in  a 
petition  for  an  improvement  does  not  coerce  him  into  silence, 
for  the  bare  fact  that  he  signed  a  petition  neither  brought 
him  a  thing  of  legal  value,  nor  took  from  the  city  a  thing 
of  appreciable  worth.  These  facts  may  be  some  evidence  of 
acquiescence,  but  they  are  much  too  slight  to  build  a  defence 
of  estoppel  upon,  or  to  sustain  any  defence  of  a  kindred  na- 
ture. This  conclusion  is  so  plainly  correct  upon  general 
principles  that  it  is  hardly  necessary  to  cite  authorities,  but 
there  are  cases  fully  in  point*  against  the  sufficiency  of  the 
answer.  Langworihy  v.  City  of  Dyhuque^  13  Iowa,  86 ;  Buell 
V.  Bally  20  Iowa,  282.  Much  stronger  than  the  case  made  by 
the  answer  is  that  of  Greencastle  Tp,y  etc,  v.  Black,  5  Ind. 
557,  where  the  plaintiff  was  held  not  concluded  although  he 
voted  for  the  tax  he  sought  to  have  declared  illegal. 

The  evidence  shows  that  the  common  council  of  the  city 
passed  a  resolution  for  the  annexation  of  contiguous  territory, 
but  it  also  appears  that  the  lots  which  the  city  attempted  to 
annex  were  not  platted,  and  that  the  appellant  did  not  con- 
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sent  to  the  annexation.  Under  our  statute,  as  has  been  re- 
peatedly decided,  the  common  council  can  not  annex  contig- 
uous territory  unless  it  is  laid  off  into  lots  and  platted.  Such, 
indeed,  is  the  express  provision  of  the  statute.  R.  S.  1881, 
sections  3195,  3196,  3197.  When  the  land  is  not  laid  off  into 
lots,  the  city  must  secure  an  order  of  the  board  of  commis- 
sioners for  the  annexation.  The  common  council  have  no 
jurisdiction  in  such  cases,  and  an  order  of  a  court,  even  of  the 
highest  rank,  in  a  ease  where  it  has  no  jurisdiction,  is  inef- 
fective for  any  purpose.  Taylor  v.  City  of  Fort  WaynCy  47 
Ind.  274 ;  City  of  Peru  v.  BearsSj  55  Ind.  576 ;  Toimi  of  Cicero 
V.  Williamson,  91  Ind.  541;  Windsor  \.  McVeigh,  93 U.  S. 
274.  It  is  so  plain  that  the  common  council  can  not  exercise 
jurisdiction  in  cases  where  it  is  expressly  conferred  upon  the 
board  of  commissioners  of  the  county  that  neither  argument 
nor  authority  is  needed.  City  of  Logansport  v.  LaRose,  99 
Ind.  117. 

The  evidence  does  not  show  that  the  appellant  ever  re- 
ceived any  substantial  benefit  from  the  annexation,  nor  does 
it  show  that  the  city  incurred  any  expense,  or  was  induced  to 
change  its  position  to  its  injury,  on  account  of  the  attempted 
annexation.  If  it  had  been  shown  that  the  appellant  had  re- 
ceived any  benefit  from  the  attempted  annexation,  or  if  it  had 
been  made  to  appear  that  the  city  had  incurred  expense,  or 
laid  out  money,  on  the  feith  that  the  annexation  was  valid,  we 
should  have  had  a  very  different  case.  But  we  have  here  a 
case  where  the  city  did  not  change  its  position  to  its  injury, 
nor  the  citizen  receive  any  substantial  consideration.  The 
case  falls  within  the  general  rule  thus  stated  by  one  of  the  text- 
writers  :  "  It  will  be  found  upon  an  examination  of  the  above 
and  other  cases  that,  wherever  the  rights  of  other  parties  have 
intervened  by  reason  of  a  man's  conduct  or  acquiescence  in 
a  state  of  things  about  which  he  had  an  election,  and  his  con- 
duct or  acquiescence,  or  even  laches,  was  based  on  a  knowl- 
edge of  the  facts,  he  will  be  deemed  to  have  made  an  effectual 
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election ;  and  he  will  not  be  permitted  to  disturb  the  state  of 
things,  whatever  may  have  been  his  rights  at  first.  But  mere 
acquiescence  or  waiver,  made  without  consideration,  will  not 
be  binding,  if  a  change  of  purpose  do  not  affect  the  rights  of 
others.''     Bigelow  Est.  (2d  ed.)  508. 

There  may  be  a  consideration  sufficient  to  bind  the  person 
under  a  duty  to  act  although  he  receives  no  direct  benefit.  A 
consideration  may  exist  although  the  party  against  whom  a 
right  is  urged  may  have  received  nothing  of  value  from  the 
other  party.  It  is  sufficient  if  there  be  loss  or  injury  to  the 
party  acting.  Shade  v.  Oreviston,  93  Ind.  591,  see  p.  595. 
This  principle  is  illustrated  by  the  cases  which  hold  that  where 
a  land-owner  licenses  another  to  do  an  act,  and  the  Hcenseey 
upon  the  feith  of  the  privilege  granted,  expends  large  sums 
of  money,  the  licensor  can  not  revoke  the  license.  Rogers  v. 
Oox,  96  Ind.  157,  vide  authorities  p.  158,*  Buchanan  v.  io- 
ffansport,  etc.,  R.  W.  Co.,  71  Ind.  265;  Miller  v.  Stale,  39  Ind. 
267  ^  Snowden  v.  Wilas,  19  Ind.  10.  It  is  further  illustrated  in 
cases  of  boundaries,  for,  in  such  cases,  long  acquiescence  in  a 
line  accepted  as  the  boundary  will  preclude  the  real  owner  of 
the  soil  from  reclaiming  it  and  changing  the  boundary,  if  the 
other  party  has  made  valuable  improvements  on  the  faith  that 
the  boundary  was  the  true  one.  McCormick  v.  Bamum,  10 
Wend.  104;  Chicago,  etc.,  R.  W.  Co.  v.  People,  91  111.  251; 
I>iehl  V.  Zanger,  39  Mich.  601  ;  Hagey  v.  Detweiler,  35  Pa.  St.. 
409;  Cb/wm66^  V.  PacA^co,  48  Cal.  395 ;  Meyers  v.  Johnson,  15 
Ind.  261 ;  Wingler  v.  Simpson,  93  Ind.  201 ;  Pitcher  v.  Dove, 
99  Ind.  175.  It  is  true  that  the  mistake  which  caused  the 
invalidity  of  the  annexation  proceedings  was  one  of  fact. 
Grusenmeyer  v.  City  of  Logansport,  76  Ind.  549 ;  City  of  Indi- 
anapolis V.  McAvoy,  supra ;  Tonm  -of  Cicero  v.  Williamson, 
supra.  But  an  acquiescence  in  a  mistake,  and  knowledge  that 
large  expenditures  have  been  made  in  ignorance  of  the  mis- 
take, may  preclude  a  party  from  relief  against  it.  The  gen- 
eral rule  undeniably  is  that  a  party  is  not  estopped  unless  he 
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has  knowledge  of  all  the  material  facts,  but  there  are  many 
exceptions  to  this  general  rule.  Pomeroy  says :  "  The  rule 
has  sometimes  been  stated,  as  though  it  were  universal,  that 
an  actual  knowledge  of  the  truth  is  always  indispensable.  It 
is,  however,  subject  to  so  many  restrictions  and  limitations,  as 
to  lose  its  character  of  universality.  It  applies  in  its  full  force 
only  in  cases  where  the  conduct  creating  the  estoppel  consists 
of  silence  or  acquiescence.  It  does  not  apply  where  the  party, 
although  Ignorant  or  mistaken  as  to  the  real  facts,  was  in  such 
a  position  that  he  ought  to  have  known  them,  so  that  knowl- 
edge will  be  imputed  to  him.  In  such  case,  ignorance,  or  mis- 
take will  not  prevent  an  estoppel.  Nor  does  the  rule  apply  to 
a  party  who  has  not  simply  acquiesced,  but  who  has  actively 
interfered  by  acts  or  words,  and  whose  affirmative  conduct  has 
thus  misled  another.  Finally,  the  rule  does  not  apply,  even 
in  cases  of  mere  acquiescence,  when  the  ignorance  of  the  real 
facts  was  occasioned  by  culpable  negligence."  2  Pomeroy 
Eq.  Juris.,  sec.  809.  We  think  that  where  the  question  is  as  to 
the  corporate  boundary,  and  where  the  authorities  who  attempt 
to  extend  the  boundaries  act  in  a  public  capacity,  and  in  good 
faith  assume  to  make  the  change  in  the  corporate  boundaries 
in  accordance  with  the  provisions  of  the  law  upon  the  sub- 
ject, and  fail  in  doing  this  by  mistaking  a  fact,  the  corpora- 
tion may  successfully  assert  the  efficacy  of  the  change  against 
a  taxpayer  who  has  lived  in  the  territory  sought  to  be  an- 
nexed, who  has  for  a  considerable  length  of  time  acquiesced 
in  the  validity  of  such  proceedings,  and  who  has,  without  ob- 
jection, seen  large  sums  of  money  expended  on  the  faith  that 
such  annexation  proceedings  were  valid. 

There  are  many  reasons  why  a  different  rule  should  apply 
to  the  acts  of  municipal  authorities  engaged  in  the  perform- 
ance of  purely  public  duties  from  the  one  which  obtains  in 
cases  where  the  controversy  arises  out  of  matters  of  private 
business  between  individual  citizens.  The  municipal  author- 
ities in  such  a  case  exercise  delegated  governmental  functions, 
for   municipal   corporations   are   instrumentalities   of   gov- 
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eminent.  The  officers  of  the  corporation  acting  in  public 
matters  represent  the  inhabitants  of  the  locality ;  for  the  in- 
habitants of  the  locality,  and  not  the  officers,  constitute  the 
corporation.  City  of  Valparaiso  v.  Gardner^  97  Ind.  1. 
The  acts  of  such  officers  are  public,  and  one  who  is  interested 
in  the  subject  over  which  their  acts  extend  is  bound  to  take 
notice  of  such  of  their  acts  and  proceedings  as  appear  of 
record.  Johnson  v.  Common  Council  of  Indianapolis^  16  Ind. 
227;  Newman  v.  Sylvester ^  42  Ind.  106;  City  of  Madison  v. 
Smithy  83  Ind.  502;  Svnft  v.  City  of  Williamsburgh,  24  Barb. 
427.  As  the  acts  are  public  and  are  of  record,  a  taxpayer  is 
negligent  if  he  acquiesces  for  a  long  period  of  time,  without 
inquiry  or  objection,  in  the  acts  of  the  municipal  officers.  If 
one  has  means  of  knowledge  and  is  put  upon  inquiry,  he  must 
exercise  diligence ;  if  he  does  not  he  will  be  deemed  negligent. 
The  inhabitants  of  the  municipal  corporation  as  it  existed 
before  the  annexation,  as  well  as  those  living  in  the  territory 
which  it  was  attempted  to  annex,  are  all  interested  in  the 
annexation.  Individual  citizens  may  acquire  rights  in  the 
highways,  and  while  the  municipal  corporation  in  some  meas- 
ure represents  these  individual  rights,  still  the  citizens  have 
rights  distinct  from  those  vested  in  the  corporation.  If  a 
taxpayer  were  permitted  to  long  acquiesce  in  the  order  of 
annexation  and  then  secure  its  overthrow,  great  confusion 
would  ensue  and  much  injustice  be  often  done.  High  con- 
siderations of  public  policy  and  of  justice  require  that  a  tax- 
payer who  is  notified  that  a  public  corporation  claims  to  have 
extended  its  limits  so  as  to  take  in  his  property  should  act 
with  promptness  and  proceed  with  diligence,  if  he  would 
resist  the  attempted  annexation.  The  difference  between 
public  officers,  although  acting  for  a  public  corporation,  and 
private  individuals  acting  for  themselves  in  the  promotion  of 
their  own  private  interests,  is  recognized  in  various  forms. 
Public  corporations  as  to  purely  public  rights  are  not  within 
the  ordinary  statute  of  limitation.  2  Dillon  Mun.  Cor.  (3d 
Vol.  100.— 29 
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ed.),  sec.  675.  A  right'  to  a  public  street  can  not,  as  against  a 
public  corporation,  be  acquired  by  possession.  Sims  v.  City  of 
FrankfoH,  79  Ind.  446. 

A  municipal  corporation,  as  the  representative  of  tlft  pub- 
lic, may  acquire  a  direct  estate  in  land  by  dedication,  although 
there  be  no  express  grant  by  the  owner,  and  the  use  may  not 
have  been  long  continued.  Faust  v.  City  of  Huntirhffton,  91 
Ind.  493;  Carr  v.  Kolb,  99  Ind.  53.  The  exercise  of  corporate 
authority  over  a  territory  under  color  of  legal  proceedings,  with 
knowledge  on  the  part  of  the  public  for  twenty  years,  is  held 
to  be  conclusive  evidence  of  a  charter.  Worley  y.  Harris,  82 
Ind.  493;  -Bow?  v.  A/feiwtown,  34  N.  H.  351 ;  Bassetty.  Porter , 
4  Cush.  487.  It  would  seem  to  follow  from  these  principles 
that  the  exercise  of  authority  for  a  much  shorter  period,  with 
the  knowledge  of  the  public  and  the  consent  of  the  land- 
owner, ought,  in  a  case  where  the  corporation  would  other- 
wise suffer  great  loss,  be  held  to  conclude  him  from  denying 
the  legality  of  the  annexation  proceedings.  In  the  case  of 
3Iilne  V.  Mayor,  7  La.  (N.  S.)  47,  it  was  held  that  where  the 
citizens  of  a  locality  are  for  a  series  of  years  regarded  as  cor- 
porators, and  reap  the  benefits  arising  from  the  municipal 
ordinances  and  improvements,  they  will  be  treated  as  such 
and  held  to  the  liabilities  of  corporators.  In  People  v.  Fam- 
ham,  35  111.  562,  it  is  held  that  long  acquiescence  and  accept- 
ance of  corporate  benefits  are  sufficient  to  justify  the  courts  in 
holding  that  the  taxpayer  is  an  inhabitant  of  the  municipality* 
The  case  of  Hamilton  v.  McNeil,  13  Grat.  389,  declares  and 
enforces  the  distinction  between  public  corporations,  and  holds 
a  doctrine  similar  to  that  declared  in  the  preceding  case.  The 
conclusion  to  which  these  authorities  logically  lead  is,  that  ac- 
quiescence may  constitute  a  citizen  a  corporator,  and  where  it 
is  long  continued,  and  benefits  of  a  substantial  character  are 
received  by  him  as  a  corporator,  the  courts  will  treat  him  as 
such,  and  not  permit  him  to  withdraw  the  election  evidenced 
by  his  acquiescence.     This  result  is  in  full  harmony  with  the 
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fundamental  maxim  that  he  who  derives  the  benefit  must  sus- 
tain the  burden.     Broom  Legal  Max.  705,  side  p.  706. 

There  are  some  other  matters  which  it  is  important  to  con- 
sider on  this  branch  of  the  case.  The  citizen  of  a  territory 
which  is  assumed  to  be  annexed  to  a  municipal  corporation  is- 
relieved  from  some  burdens  incident  to  a  suburban  residence. 
The  burdens  with  respect  to  highways  are  essentially  different, 
and  from  these  he  is  relieved.  He  can  not  be  subjected  to 
both  burdens,  and  in  treating  the  annexation  proceedings  as 
valid,  and  receiving  the  benefits  of  a  corporator,  he  makes  his 
election,  and  where  the  municipality  has  expended  money  in 
the  belief  that  the  annexation  was  valid,  he  must  be  held  to  it* 
There  can  not  be  two  public  corporations  exercising  like 
powers  within  the  same  territory,  though  there  may  be  two 
different  governmental  bodies,  as  a  city  and  a  county.  •  This 
was  said  in  Taylor  v.  City  of  FoH  Wayne^  mipra^  "  to  be  a 
self  evident  proposition.'*  Grant  Corp.  18 ;  King  v.  PasmorCy, 
3  T.  R.  199,  243;  1  Dill.  Mun.  Corp.  (3d  ed.),8ec.  184. 

The  common  council  of  a  city  do  not  constitute  the  mu- 
nicipality, but  they  are  the  agents  of  the  inhabitants  so  long 
as  they  act  within  the  scope  of  the  authority  conferred  upon 
them  by  the  law.  City  of  Valparaiso  v.  Gardner y  supra; 
Grant  Corp.  357.  They  are  not  the  agents  of  persons  living 
outside  of  the  corporate  limits,  but  when  they  assume  to 
annex  the  lands  owned  by  such  persons,  and  afterwards  assume 
to  exercise  corporate  authority  over  the  land  and  its  owner, 
then  they  do  assume  to  be  his  representative.  It  is  a  familiar 
elementary  rule,  that  where  one  assumes  to  act  as  another's 
agent,  and  the  person  for  whom  he  assumes  to  act  receives 
and  enjoys  substantial  benefit  from  the  acts  of  the  professed 
agent,  he  will  be  deemed  to  have  ratified  the  agent's  act,  and 
will  be  bound  to  the  same  extent  as  if  he  had  originally  in- 
vested the  agent  with  the  authority  assumed.  We  think 
this  principle  applies  to  a  citizen  who,  with  means  of  knowl- 
edge within  his  reach,  acquiesces  in  the  acts  of  the  common 
council  and  receives  substantial   benefits  from   those  acts. 
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although  there  was  no  precedent  authority,  but  an  assump- 
tion of  authority  under  color  of  legal  proceedings.  This 
is  strictly  in  consonance  with  the  general  doctrine  of  elec- 
tion. Bigelow  says :  "A  party  can  not  either  in  the  course 
of  litigation  or  in  dealings  in  pais  occupy  inconsistent  posi- 
tions ;  and  where  one  has  an  election  between  several  incon- 
sistent courses  of  action  he  will  be  confined  to  that  which  he 
first  adopts.  Any  decisive  act  of  the  party  done  with  knowl- 
edge of  his  rights  and  of  the  facts  determines  his  election 
and  works  an  estoppel."  Bigelow  Estop.  (3d  ed.)  562.  A 
strong  illustration  is  furnished  by  the  case  of  Daniels  v. 
Teameyy  102  U.  S.  415,  where  it  was  held  that  one  who  had 
accepted  benefits  under  a  statute  of  Virginia  passed  under 
and  in  aid  of  the  ordinance  of  secession,  could  not  repudiate 
his  act;  although  both  the  ordinance  and  the  statute  were  un- 
constitutional and  void.  In  Ferguson  v.  Landran,  5  Bush 
(Ky.)  230,  the  court  said :  "  Upon  what  principle  of  exalted 
equity  shall  a  man  be  permitted  to  receive  a  valuable  con- 
sideration through  a  statute,  procured  by  his  own  consent,  or 
subsequently  sanctioned  by  him,  or  from  which  he  derives 
an  interest  and  consideration,  and  then  keep  the  consideration 
and  repudiate  the  statute."  Whether  it  be  proper  to  class 
such  a  case  as  the  present  under  the  doctrine  of  estoppel,  or 
of  election,  which  Mr.  Bigelow  thinks  is  a  different  doctrine 
(Bigelow  Estop.,  3d  ed.,  562,  n.),  or  of  ratification,  may  be  a 
question  of  difficulty,  but,  in  whatever  class  it  is  placed,  it  is 
clear  that  where  the  taxpayer  receives  substantial  benefits 
and  acquiesces  in  the  action  of  the  public  authorities  for  a 
considerable  length  of  time,  he  can  not  escape  the  burdens 
incident  to  the  position  which  has  brought  him  the  benefits. 
If  we  assign  the  case  to  the  last  of  the  classes  mentioned,  the 
rights  of  the  municipal  corporation  are,  perhaps,  more  cer- 
tain and  clear,  for,  as  the  author  to  whom  we  have  referred 
says,  "A  man  may  bind  himself  by  ratifying  an  act  in  a  way 
that  would  not  bind  him  if  the  doctrine  of  estoppel  were  to 
be  applied."     Bigelow  Estop.  (3d  ed.)  580. 
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In  the  case  before  us,  both  the  answer  and  the  evidence 
have  a  material  infirmity.  It  does  not  appear  in  either  that 
the  taxpayer  has  reaped  any  substantial  benefits  from  the 
attempted  annexation,  nor  that  it  had  been  generally  ac- 
quiesced in  by  the  people  of  the  district  attempted  to  be 
brought  into  the  city,  nor  does  it  appear  that  the  city  has  in- 
curred expense  on  the  &ithof  the  annexation  and  acquiescence 
of  the  citizen.  Had  these  elements  been  fully  developed  by 
the  pleadings  or  evidence,  our  judgment  would  be  that  the 
appellant  could  not  succeed.  We  think  that  as  the  consent 
of  the  property  owners  in  the  first  instance  would  have  made 
the  proceeding  valid,  subsequent  conduct  evidencing  such  con- 
sent, and  leading  the  city  to  expend  money  upon  the  faith 
that  such  consent  had  been  given,  would  preclude  them  from 
denying  that  they  had  elected  to  become  corporators. 

Another  question  remains,  the  effect  of  a  curative  act 
adopted  in  1879.  The  appellee's  counsel  do  not  discuss  this 
question,  but  it  is  discussed  by  the  appellant.  One  of  the 
positions  assumed  is  that  the  act  is  unconstitutional  because 
it  is  special  legislation,  and  we  are  referred  to  the  constitu- 
tional provisions  upon  the  subject,  and  to  StcUe,  ex  rel.y  v.  City 
of  Cincinnati,  20  Ohio  St.  18;  Ex  Parte  Fritz,  9  Iowa,  30; 
Von  Phvi  V.  Hammer,  29  Iowa,  222 ;  City  of  Wyandotte  v. 
Wood,  5  Kan.  603;  Atchison  v.  Bartholow,  4  Kan.  124;  San 
Francisco  v.  8.  V,  W.  W,,  48  Cal.  493,  to  which  may  be  added 
Independent  School  District,  etc.,  v.  City  of  Burlington,  60  lowa^ 
600.  We  decline  to  decide  the  question  without  a  fuller  argu- 
ment, as  it  is  one  of  very  great  importance  and  much  diffi- 
culty, and  for  the  further  reason  that  the  decision  of  this 
question  is  not  essential  to  the  determination  of  this  cause. 

We  have  seen  that  at  the  time  the  common  council  assumed 
to  annex  the  adjacent  territory,  it  had  no  jurisdiction  at  all 
over  the  subject-matter,  for  exclusive  jurisdiction  was  vested 
in  the  board  of  commissioners  of  the  county.  It  was  an  at- 
tempt by  one  tribunal  to  exercise  jurisdiction  over  a  subject- 
matter  over  which  another  tribunal  had  exclusive  jurisdic- 
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tion.  There  was  not  simply  a  defect  or  irregularity  in  the 
proceedings,  but  there  was  an  absolute  want  of  jurisdiction 
of  the  subject-matter,  for  it  was  an  attempt  to  exercise  a  ju- 
risdiction given  by  statute  to  an  entirely  dififerent  tribunal. 
The  law  upon  this  subject  is  thus  stated  by  Judge  Cooley, 
who,  in  speaking  of  the  power  to  legalize  tax  proceedings, 
says :  "  One  very  precise  limit  to  the  power  to  cure  these  pro- 
ceedings is  this :  They  can  not  be  cured  when  there  was  a  lack 
of  jurisdiction  to  take  them.  This  is  a  rule  applicable  to  every ' 
species  of  legal  proceedings.  Curative  laws  may  heal  ir- 
regularities in  action,  but  they  can  not  cure  a  want  of  au- 
thority to  act  at  all."  Cooley  Taxation,  227.  In  another 
work  the  same  author  says :  ^^And  if  persons  or  property 
Bho^ld  be  assessed  for  taxation  in  a  district  which  did  not 
include  them,  not  only  would  the  assessment  be  invalid,  but 
a  healing  statute  would  be  ineffectual  to  charge  them  with  the 
burden.  In  such  a  case  there  would  be  a  fatal  want  of  ju- 
risdiction ;  and  even  in  judicial  proceedings,  if  there  was 
originally  a  failure  of  jurisdiction,  no  subsequent  law  can  con- 
fer it."  Cooley  Const.  Lim.  (5th  ed.)  472,  side  p.  383.  Mr. 
Pomeroy,  in  an  elaborate  note  to  the  text  of  Mr.  Sedgwick, 
examines  the  cases  thoroughly  and  concludes  that  "  It  is  a 
general  principle,  that  when  an  act,  proceeding,  or  transaction 
is  void,  and  not  merely  voidable  on  account  of  some  formal 
defect,  it  can  not  be  cured  by  legislative  action ;  whatever 
discrepancy  in  the  decided  cases  exists — and  there  is  much  dis- 
crepancy— seems  to  result  from  a  disagreement  as  to  what  con- 
stitutes an  essential  defect,  rather  than  from  any  disagreement 
as  to  the  principle  itself."     Scdg.  Stat.  Cons.  (2d  ed.)  143. 

The  general  principle  stated  by  these  writers  is  aifirmed  and 
enforced  in  a  very  great  number  of  oases,  and  is  so  firmly  set- 
tled that  the  citation  of  cases  is  unnecessary,  but  it  will,  per- 
haps, be  profitable,  in  view  of  the  importance  of  the  question, 
to  refer  to  some  of  the  decisions  having  a  direct  bearing  upon 
the  phase  of  the  question  presented  by  the  case  under  examina- 
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tion.  In  the  case  of  Gommissioners,  etc,,  v.  Carter,  2  Kan.  115, 
it  was  held  that  the  acts  of  a  board  of  commissioners  in  a  mat- 
ter beyond  their  jurisdiction  could  not  be  validated  by  a  sub- 
sequent statute ;  and  in  a  later  decision  this  principle  was  ap- 
plied to  a  case  where  the  citizen  and  his  property  were  brought 
into  the  municipal  corporation  by  an  ordinance  of  the  city,  and 
a  statute  was  subsequently  passed  legalizing  the  proceedings 
of  the  common  council.  Atchison,  etc.,  R.  R.  Co.  v.  Maquil- 
kin,  12  Kan.  301.  It  was  said  in  the  course  of  the  opinion 
in  that  case :  "  Both  the  annexation  of  said  property,  and  the 
taxing  of  it,  were  void  for  the  want  of  jurisdiction  over  the 
subject-matter  thereof.  Retrospective  statutes  of  a  remedial 
nature,  curing  the  defective  execution  of  some  power  really 
possessed  by  the  person,  tribunal,  or  officer  attempting  to  ex- 
ercise it,  have  often  been  held  valid.  But  a  retrospective 
statute  attempting  to  create  a  power,  or  to  cure  a  defect  of 
jurisdiction,  we  believe  has  never  been  held  valid."  Hart  v. 
Henderson,  17  Mich.  218,  was  a  case  involving  the  validity 
of  a  tax,  and  it  was  said  by  Cooley,  C.  J.,  in  delivering  the 
opinion  of  the  court :  "  Curative  statutes  may  cover  any  mere 
irregularity  in  the  course  of  proceeding  for  the  enforcement 
of  a  lawful  demand ;  but  they  can  never  cure  a  want  of  juris- 
diction, either  in  tax  proceedings  or  those  of  any  other  de- 
scription." The  question  in  Hallo  v.  Helnner,  12  Neb.  87,  was 
as  to  the  legality  of  a  tax  and  the  validity  of  a  curative  stat- 
ute, and  it  was  said :  "  In  an  able  work  on  taxation  it  is  stated 
as  a  general  rule  that  defects  in  tax  proceedings  '  can  not  be 
cured  where  there  was  a  lack  of  jurisdiction  to  take  them.' 
Cooley  Taxation,  227.  The  ordinance  in  question  having 
been  passed  without  authority,  and  in  defiance  of  the  provi- 
sions in  the  act  of  incorporation  above  referred  to,  is  within 
this  rule."  The  case  of  People  v.  Goldtree,  44  Cal.  323,  de- 
cides that  "  the  Legislature  possesses  the  power  to  pass  cura- 
tive acts,  by  which  the  various  acts  and  proceedings  of  the 
officers  and  board  charged  with  the  levying  and  assessing  of 
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taxes^  are  rendered  valid  and  legal,  notwithstanding  that  ir- 
regularities and  errors  have  intervened."  But  where  the 
officer  or  tribunal  had  no  power  or  jurisdiction,  the  act  is 
void,  and  subsequent  legislation  can  not  cure  the  defect. 

The  right  to  notice  is  a  fundamental  one,  and  it  is  a  rule 
of  wide  application,  that  in  order  to  take  from  a  citizen  any 
rights,  or  impose  upon  him  any  burdens,  notice  of  some  kind 
must  be  given  him.  Wright  v.  Wihon,  95  Ind.  408 ;  Camp- 
bell  V.  Dwiggina,  83  Ind.  473;  Tyler  v.  StaJte,  83  Ind.  563; 
Cooley  Const.  Lim.  (5th  ed.)  615.  In  this  case,  however, 
we  are  not  required  to  decide  whether  a  statute  authorizing 
the  annexation  of  agricultural  lands,  or  lands  not  platted, 
would  or  would  not  be  constitutional  if  it  made  no  provision 
for  notice.  We  now  refer  to  this  general  principle  only  for 
the  purpose  of  showing  that  where  notice  is  required  by  the 
statute  under  which  the  proceedings  are  had,  it  is  a  jurisdic- 
tional requisite  and  its  absence  can  not  be  supplied  by  a  sub- 
sequent curative  act.  Notice  is  nearly  always  a  jurisdictional 
question.  When  the  right  to  entertain  jurisdiction  of  the 
subject-matter  depends  upon  notice,  a  curative  statute  can 
not  make  good  proceedings  taken  without  any  notice  at  all. 
Marsh  V.  Ghemut,  14  111.  223 ;  Billings  v.  Ddteny  15  111.  218 ; 
Albany  City  NaVl  Bank  v.  Maher,  20  Blatch.  341 ;  State  v. 
City  of  Plainfidd,  38  N.  J.  L.  95 ;  Cooley  Tax.  227.  In  speak- 
ing of  want  of  notice  the  court,  in  the  case  last  cited,  said : 
"  This  error  being  fundamental,  annulling  the  ordinance  for 
want  of  jurisdiction,  by  competent  notice  of  the  persons  af- 
fected, can  not  be  remedied  by  subsequent  legislation."  "In  the 
case  before  us,  notice  was  required  by  the  statute  where  the 
lands  were  not  platted,  and  the  action  of  the  common  council 
was,  therefore,  not  only  taken  over  a  subject  committed  to 
the  jurisdiction  of  the  board  of  commissioners,  but  it  was 
also  taken  without  notice  to  the  citizens.  The  effect  of  this 
course  was  to  deprive  the  citizen  of  the  notice  provided  by 
statute,  and  this  we  think  was  an  essential  jurisdictional  de- 
fect which  a  curative  statute  could  not  remedy. 
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There  are  many  cases  in  which  a  curative  statute  will  be 
deemed  valid.  Kelly  v.  State,  ex  rel.,  92  Ind.  236;  Mun- 
eieNat'l  Bank  v.  Miller,  91  Ind.  441.  But  where  there  is  a 
total  lack  of  jurisdiction  of  the  subject-matter,  the  rule  laid 
down  in  the  cases  cited  does  not  apply.  In  the  case  last 
cited,  the  defendant  had  entered  a  waiver  of  service  of  sum- 
mons, and  it  was  held  that  the  Legislature  had  power  to 
validate  the  judgment  rendered  against  him.  The  decision 
falls  fully  within  the  rule  that  an  act  done  by  the  party  in  a 
legal  proceeding,  but  defectively  or  irregularly  executed,  may 
be  validated  by  a  subsequent  statute.  The  decision  is  far 
from  reaching  the  present  case.  Had  there  been  no  notice 
at  all  in  the  case  cited,  it  would  then  have  been  in  point,  but 
there  was  notice,  and  it  was  accepted  by  the  party  as  suffi- 
cient, although  it  was  in  reality  defective. 

The  question  in  this  case  is,  not  as  to  the  power  of  the 
Legislature  over  a  public  corporation,  but  as  to  its  power 
over  the  rights  of  the  citizen.  The  question  is  not  whether 
the  curative  act  of  1879  is  valid  so  far  as  it  affijcts  the  city, 
but  whether  it  can  change  the  substantial  rights  of  a  private 
citizen.  That  act  can  not  be  allowed  to  take  from  the  citi- 
zens rights  vested  in  them  prior  to  its  passage,  and  can  not,, 
therefore,  be  deemed  to  validate  such  a  proceeding  as  that 
taken  by  the  city  in  this  case.  Irregularities  and  defects  in 
annexation  proceedings  it  may  remedy,  but  it  can  not  make 
valid  an  order  of  annexation  made  by  one  tribunal  in  a  case 
where  another  had  exclusive  jurisdiction  and  where  notice  to 
the  property  owners  was  required. 

Judgment  reversed. 

ZoLLARS,  C.  J.,  did  not  participate  in  the  decision  of 
this  case. 

Filed  Feb.  25, 188&. 
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No.  11,886. 

Stone  et  al.  v.  Kopka. 

Trespass. — Stock  Running  at  Large. — Fencing, — In  the  absence  of^an  order 
hy  the  board  of  oountj  commissioners  permitting  cattle  to  run  at  large, 
the  owner  is  liable  for  damages  caused  hy  any  trespass  they  may  com- 
mit while  so  running  at  large,  without  reference  to  the  quality  of  fenc- 
ing through  which  they  may  pass,  or  whether  they  are  breachy  or  ac- 
customed to  doing  mischief. 

From  the  Pulaski  Circuit  Court. 

J.  C.  Nye  and  Jl  Nye,  for  appellants. 

N  L.  Agnew  and  —  Borders,  for  appellee. 

Franklin,  C. — Appellee  sued  appellants  for  permitting 
their  cattle,  running  at  large,  to  trespass  upon  appellee's  prem- 
ises. An  issue  was  formed  by  a  denial.  There  was  a  trial 
by  a  jury,  a  verdict  returned  for  the  plaintiflP  for  J15,  judg- 
ment was  rendered  upon  the  verdict,  and  a  motion  for  a  new 
trial  was  overruled. 

The  only  error  assigned  is  the  overruling  of  the  motion  for 
a  new  trial.  The  reasons  stated  for  a  new  trial  are,  the  ver- 
dict is  not  sustained  by  the  evidence,  and  is  contrary  to  law, 
and  error  of  the  court  in  refusing  to  admit  certain  testimony. 

The  evidence  sustains  the  verdict,  and  it  is  not  contrary  to 
law. 

Appellants  on  the  trial  offered  to  prove  by  one  Jones  that 
the  said  cattle  of  defendants  were  not,  at  the  time  of  said 
trespass,  "  breachy  or  accustomed  to  do  mischief,  such  as  that 
charged  in  the  complaint." 

The  issue  was  whether  the  cattle  committed  the  trespass, 
and  not  whether  they  were  breachy  or  accustomed  to  do  mis- 
chief. All  breachy  stock  has  a  beginning  to  be  breachy,  and 
the  fact  that  this  stock  had  not  been  breachy  theretofore,  ftir- 
nished  no  evidence  that  they  did  not  commit  the  breach  al- 
leged, as  against  undisputed  evidence  that  they  did  commit 
the  alleged  trespass.  Good  character  is  no  defence  against 
positive,  undisputed  evidence  of  guilt.     But  while  the  first 
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and  second  specifications  of  error  are  not  insisted  upon  by  ap- 
pellants in  their  brief,  under  the  third  specification  it  is  claimed 
that  said  evidence  was  admissible,  for  the  reason  that  it  tended 
to  show  that  appellee's  fence,  where  the  cattle  entered  his 
premises,  was  bad,  and  not  sufficient  to  turn  stock.  As  to 
whether  the  fence  was  bad  was  an  immaterial  issue,  not  em- 
braced in  the  pleadings. 

There  is  nothing  in  the  pleadings  or  evidence  showing  that 
the  board  of  commissioners  of  said  county  had  passed  any 
order  allowing  such  animals  to  run  at  large  in  that  vicinity,  as 
is  provided  for  by  the  2637th  section,  R.  S.  1881.  In  the 
absence  of  such  order,  every  owner  is  required  to  fence  in  his 
own  stock,  and  he  is  not  bound  to  fence  out  other  stock.  In- 
dianapoliSf  etc.,  R.  R.  Co.  v.  Harter,  38  Ind.  557 ;  Jefferson-- 
mile,  etc.,  R.  R.  Co.  v.  Huber,  42  Ind.  173;  Jeffersonville,  etc., 
R.  R.  Co.  V.  Adam^,  43  Ind.  402;  Pittsburgh,  etc.,  R.  W. 
Co.  V.  StuaH,  71  Ind.  500. 

It  is  only  in  cases  where  the  county  board  has  entered  of 
record  an  order  allowing  such  animals  to  run  at  large  that  the 
plaintiff,  for  a  trespass  committed  by  them,  is  required  to 
prove  that  his  fence  through  which  they  entered  was  such  as 
good  husbandmen  generally  keep.  Hinshaw  v.  Gilpin,  64 
Ind.  116.  In  the  absence  of  such  an  order,  the  owner  of  ani- 
mals, permitting  them  to  run  at  large,  is  liable  for  the  dam- 
ages caused  by  any  trespass  that  they  may  commit  while  so 
running  at  large,  without  reference  to  what  kind  of  a  fence  they 
may  have  broken  through,  or  whether  they  passed  through 
any  fence  at  all.  Hence,  in  this  case,  the  quality  of  the  fence 
<;ould  make  no  difference,  and  it  was  immaterial  whether  the 
cattle  were  breachy  or  not.  There  was  no  error  in  excluding 
this  evidence,  nor  in  overruling  the  motion  for  a  new  trial. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

Filed  Feb.  12, 1886. 
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Gift. — Decedents^  Estates. — Assets. —  Widow. — Heirs. —  Distribution. — Agreed 
Case. — In  an  agreed  statement  of  faclB,  it  was  made  to  appear  that  D., 
in  his  lifetime,  before  he  married  the  plaintiff,  his  second  wife,  donated 
and  gave  to  a  school  association,  to  aid  in  establishing  the  same,  a  cer- 
tain sum  of  money.  After  D.'s  death  and  the  final  settlement  of  his 
estate,  the  trustees  of  such  association  sold  its  property  and  out  of  the 
proceeds  paid  said  sum  to  the  defendant,  as  the  only  child  and  heir  of  D. 
by  a  former  marriage.  D.  had  no  children  by  said  second  wife.  Upon 
these  facts  the  court  was  asked  to  determine  the  rights  of  the  parties. 

Hddy  that  as  the  facts  show  an  absolute  gift  to  the  association  by  D.,  its 
payment  of  the  money  to  the  defendant  was  voluntary  merely,  and 
such  money  can  not  be  treated  as  assets  of  D.'s  estate,  or  as  property 
belonging  to  him,  and  that  such  defendant  can  not  be  required  to  mak& 
distribution  of  it  among  the  heirs. 

From  the  Morgan  Circuit  Court. 

W.  R.  Harrison  and  W,  E.  McCord,  for  appellant. 

O,  W.  Grubbs,   for  appellee. 

CoLERiCK,  C. — This  action  was  submitted  to,  and  decided 
by,  the  court  below  upon  the  following  agreed  statement  of 
facts: 

"  Whereas  said  defendant  (the  appellant)  as  son  and  heir 
of  John  Day,  deceased,  received  certain  money  of  the  board 
of  trustees  of  the  Mooresville  High  School  Association,  and 
claims  to  be  the  legal  holder  and  owner  thereof,  and  whereas 
said  plaintiff  claims  to  be  entitled  to  a  part,  to  wit,  one-half 
thereof,  as  widow  of  said  deceased :  Now,  to  settle  the  ques- 
tion as  to  the  rights  of  said  parties  in  and  to  said  money,  it  is 
agreed  that  said  question  shall  be  submitted  upon  proper 
pleadings,  or  agreed  statement  of  the  facts  in  said  matter,  to 
the  said  court  for  its  determination  thereof,  at  the  earliest 
practicable  time,  and  as  far  as  can  be  without  costs  to  said 
parties.  The  facts  in  relation  to  said  money  we  agree  are  as 
follows : 

"  1st.  Said  John  Day,  now  deceased,  in  his  lifetime,  and 


NOVEMBER  TERM,  1884.  461 

Day  V,  Day. 

before  he  married  plaintiff  Hannah,  donated  and  gave  to  said 
Mooresville  High  School  Afisociation,  to  aid  in  establishing 
the  same,  building  house,  etc.,  the  sum  of  one  hundred  and 
fifty  dollars. 

"  2d.  After  the  death  of  said  John  Day  the  trustees  of  said 
High  School  Association  sold  the  property  of  said  association 
to  the  school  town  of  Mooresville,  and  of  the  proceeds  of  said 
sale,  after  the  death  of  said  John  Day,  paid  to  the  defendant, 
as  the  only  child  and  heir  of  said  John  Day,  $112.50,  and 
will  yet  of  the  proceeds  of  said  sale  pay  to  him  $37.50,  or 
about  that. 

"  3d.  Said  sale  of  said  property  by  said  trustees,  and  pay- 
ment to  said  defendant,  were  made  after  the  final  settlement 
of  the  estate  of  said  John  Day,  deceased. 

"  4th.  Said  plaintifi^  was  second  wife  of  said  deceased,  and 
had  no  children  by  deceased. 

"  5th.  Said  defendant  is  the  only  child  and  heir  of  the  former 
marriage  of  said  deceased." 

This  statement  was  accompanied  by  an  aflSdavit,  in  which 
it  was  stated  that  the  controversy  between  the  parties  was  real, 
and  submitted  to  the  court  by  them  in  good  faith  to  determine 
their  rights.  Upon  the  facts  above  recited  the  court,  as  a 
conclusion  of  law  thereon,  declared  that  the  appellant  and  ap- 
pellee were  each  entitled  to  one-half  of  the  money  in  contro- 
versy, to  which  conclusion  of  law  the  appellant  excepted,  and 
thereupon  judgment  was  rendered  against  him,  in  favor  of  the 
appellee,  for  one-half  of  said  sum  of  money,  to  which  judg- 
ment he  also  excepted.  The  errors  assigned  present  a  single 
question  for  our  consideration,  Did  the  court  err  in  its  con- 
clusion of  law  upon  the  facts  above  set  forth  ? 

It  is  settled  by  the  decisions  of  this  court  that  the  agreed 
statement  of  fects  in  a  case  like  this,  under  the  statute  by 
which  it  is  governed — R.  S.  1881,  section  553 — ^takes  the 
place  of  the  pleadings  in  the  case.  Sharpe  v.  Sharpe,  27  Ind. 
607 ;  Manchester  v.  Dodge,  57  Ind.  584 ;  Warrick,  etc,  Asa'n 
V.  Hougland,  90  Ind,  115.    And  judgment  must  be  rendered 
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thereon  in  favor  of  the  party  entitled  thereto,  taking  the  facts 
therein  recited  to  be  true,  but  if  the  facts  so  recited  fail  to 
show  a  cause  of  action  in  the  party  in  whose  fevor  the  judg^ 
ment  is  rendered  by  the  trial  court,  it  will  not  be  upheld  by 
this  court.  See  Works  Pr.,  sections  813  and  997 ;  Gregory 
V.  Perdue,  29  Ind.  66.  Nor  will  this  court  indulge  in  any 
presumptions  in  favor  of  the  judgment  of  the  court  below,  be- 
cause this  court  has  the  same  means  as  that  court  had  of 
reaching  a  correct  conclusion  of  law  upon  the  agreed  facts  of 
the  case,  which  it  will  consider  the  same  as  if  it  were  trying^ 
the  case  originally.  Indianapolis,  etc,,  R,  R,  Co,  v.  Kinney^ 
8  Ind.  402;  Hannum  v.  StaU,  38  Ind.  32;  Warrick,  etc, 
Asf^n  V.  Hougland,  supra. 

Applying  to  this  case  the  rules  of  practice  announced  and 
ared  in  the  cases  above  cited,  the  judgment  of  the  court 
below  must  be  reversed,  as  the  facts  recited  in  the  agreed 
statement  of  facts  fail  to  show  a  cause  of  action  in  the  a|)- 
pellee.  It  is  not  stated  therein  that  the  deceased  was  a  stock- 
holder or  member  of  the  Mooresville  High  School  Associa- 
tion, and  by  reason  thereof  held  an  interest  in  the  property 
of  the  association  that  was  sold  to  the  school  town  of  Moores- 
ville, or  in  the  money  realized  from  its  sale,  or  that  the  asso- 
ciation at  any  time  occupied  as  to  him  the  relation  of  trustee, 
nor  is  any  fact  or  facts  stat<}d  which  show  or  tend  to  show 
that  any  liability,  of  any  nature,  present  or  future,  was  at 
any  time  or  in  any  manner  incurred  by  the  association  to  the 
deceased  for  the  money  which  it  received  from  him.  On  the 
contrary,  it  clearly  appears  by  the  facts  stated  that  the  money 
was  received  by  the  association  from  the  deceased  as  an  ab- 
solute gift.  If  so,  no  legal  obligation  to  return  the  money 
or  account  for  it  was  created  against  or  imposed  upon  the 
association,  and  its  act  in  subsequently  returning  the  money 
to  the  appellant  was  voluntary  on  its  part,  and  not  performed 
for  the  purpose  of  relieving  or  discharging  itself  of  any  legal 
obligation  resting  upon  it  to  do  so,  as  none  existed.  Ac- 
cording to  the  facts  agreed  upon  by  the  parties,  as  above  set 
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forth,  the  money  received  by  the  appellant  can  not  be  treated 
or  regarded  as  assets  of  the  estate  of  the  decedent,  or  as 
property  belonging  to  him,  and,  therefore,  the  appellant  can 
not  be  required  to  make  distribution  of  it  among  the  heirs 
of  the  decedent.  It  follows,  from  the  views  above  expressed, 
that  in  our  opinion  the  court  below  erred  in  its  conclusion  of 
law,  and  for  that  reason  the  judgment  ought  to  be  reversed. 

Per  Curiam. — The  judgment  of  the  court  below  is  re- 
versed, at  the  costs  of  the  appellee,  and  the  cause  is  remanded 
with  instructions  to  the  court  to  render  judgment  for  the  ap- 
pellant. 

Filed  Feb.  14, 1885. 


No.  11,074. 

Hunter  et  al.  v.  Eichel  et  al. 

Town  Plat. — Location. — Evidence, — An  explanatory  note'lipeii  a  town 
plat,  which  is  inconsistent  with  all  other  things  which  appear  hy  the 
plat,  including  courses  and  distances  marked  thereon,  will  not  be  held 
to  control  the  other  facts  thus  appearing  when  a  question  of  the  loca- 
tion of  a  lot  is  in  dispute. 

Survey. — Effect  as  Evidence, — A  survey  by  the  county  surveyor,  made  as 
provided  by  statute,  conclusively  binds  the  parties  thereto  unless  an 
appeal  be  taken. 

From  the  Vanderburgh  Circuit  Court. 
C.  Denby,  D,  B.  Kwrnler  and  jB.  A,  Hill,  for  appellants. 
A,  Gilchrist y  (7.  H.  BuUterfield,  R.  D.  Richardson  and  J.  T. 
Walker,  for  appellees. 

Best,  C. — The  appellee  Laura  Eichel  brought  this  action 
against  the  appellants  to  quiet  her  title  to  a  certain  parcel  of 
ground  described  as  lot  seven  (7),  in  Lilleston  and  Larabee's 
addition  to  the  city  of  Evansville. 

Issues  were  formed,  a  trial  had,  finding  made  and  judg- 
ment rendered  for  the  appellee.  A  motion  for  a  new  trial, 
on  the  ground  that  the  finding  was  not  sustained  by  the  evi- 
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dence,  and  that  the  court  improperly  excluded  certain  testi- 
mony, was  overruled,  and  this  ruling  is  assigned  as  error. 

On  the  25th  day  of  April,  1842,  Samuel  G.  Lilleston, 
Huntington  Larabee  and  Willard  Carpenter  owned  about 
an  acre  of  land  in  a  square  form  immediately  north  and 
abutting  upon  the  north  terminus  of  Main  street,  in  the  city 
of  Evansville.  This  land  was  divided  by  the  Princeton  road 
which  commenced  at  the  north  terminus  of  Main  street,  dis- 
tant from  the  southwest  corner  of  said  land  about  eighty  feet, 
and  runs  in  a  northeast  direction,  its  course  being  nineteen 
and  one-half  degrees  east  of  north.  The  land  on  the  west 
side  of  this  road  was  platted  into  fourteen  lots,  numbered 
from  one  to  fourteen  inclusive,  beginning  at  the  north,  and 
this  division  was  designated  as  Lilleston  and  Larabee's  addi- 
tion to  the  city  of  Evansville.  The  north  and  south  lines 
of  these  lots,  as  they  appear  upon  the  plat,  are  at  right  an- 
gles with  the  road,  and  the  east  end  of  the  north  line  of  lot 
fourteen  is  at  the  south  line  of  said  land.  The  east  end  of 
this  lot,  as  thus  marked,  has  no  frontage,  but  simply  forms  a 
point  on  the  road.  The  width  of  the  rear  end  of  this  lot  is 
twenty-three  feet  three  inches  and  the  north  line  is  eighty 
three  feet  and  eight  inches  in  length.  The  south  line  of  lot 
one  forms  an  acute  angle  with  the  north  line  of  said  land, 
and  the  front  of  said  lot  is  forty-six  feet  and  six  inches  in 
width.  The  plat  contains  this  explanatory  statement:  "All 
the  lots  except  No.  1  are  twenty-five  feet  front." 

The  appellee  has  an  undisputed  title  to  lot  seven  (7),  and 
the  appellant  Robert  H.  Hunter  a  like  title  to  lot  eight  (8). 
The  real  dispute  is  whether  the  ground  in  controversy  is  lot 
seven  or  lot  eight,  and  thia  turns  upon  the  question  whether 
lot  fourteen  has  a  frontage  of  twenty-five  feet  upon  the  Prince- 
ton road.  If  it  has,  all  the  other  lots  except  lot  one  are 
twenty-five  feet  north  of  w^here  they  appear  to  be,  and  the 
lot  marked  seven  is  really  lot  eight.  If  lot  fourteen  has  no 
frontage  upon  the  Princeton  road,  the  lot  in  dispute  is  lot 
seven  and  belongs  to  the  appellee. 
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The  solution  of  this  question  depends  upon  the  proper  con- 
struction of  the  plat.  The  appellants  contend  that  the  ex- 
planatory note  controls;  while  the  appellee  contends  that  the 
plat  controls,  and  we  think  the  appellee  is  correct.  The  shape 
of  lot  fourteen  upon  the  map,  the  point  where  its  north  line 
is  marked,  the  length  of  such  line,  the  width  of  the  rear  end, 
and  the  size  and  front  of  lot  one,  are  utterly  inconsistent  with 
the  notion  that  lot  fourteen  has  a  frontage  of  twenty-five  feet 
upon  the  Princeton  road.  If  it  has  such  frontage,  a  mistake 
Vas  made  in  placing  the  lines  of  all  the  lots  twenty-five  feet 
south  of  where  they  should  have  been  placed,  a  mistake  was 
made  as  to  the  width  of  the  rear  end  of  lot  fourteen,  a  like 
mistake  was  made  as  to  the  front  of  lot  one,  and  a  mistake 
was  made  in  dividing  lot  fourteen  into  parcels,  and  renumber- 
ing them  lots  thirteen  and  fourteen,  as  well  as  in  renumber- 
ing all  the  other  lots  except  one.  A  construction  that  con- 
tradicts so  many  explicit  and  consistent  parts  of  this  plat 
should  not  be  adopted  unless  the  language  of  the  explanatory 
note  imperatively  requires  it.  This  note  does  not.  Its  lan- 
guage is,  "All  the  lots  except  No.  1  are  twenty-five  feet  front." 
This  language,  it  is  true,  is  broad  enough  to  embrace  lot  four- 
teen, but  as  it  can  not  do  this  without  conflicting  with  a  half 
dozen  other  portions  of  the  plat,  and  as  lot  fourteen  is  not 
mentioned,  the  language  must  be  deemed  to  apply  to  all  lots 
fronting  on  the  Princeton  road. 

In  addition  to  this  view  of  the  case,  we  think  the  evidence 
established  the  fact  that  this  addition  had  been  surveyed  by 
the  county  surveyor  in  1864,  and  that  the  northeast  corner 
of  lot  fourteen  was  then  established  on  the  south  line  of  said 
land  in  accordance  with  the  plat.  As  the  appellant  was  a  party 
to  that  survey,  and  the  same  remains  in  force,  he  is  conclu- 
sively bound  by  it.  Herbst  v.  Smith,  74  Ind.  44 ;  Grover  v. 
Paddock,  84  Ind.  244. 

It  is  further  insisted  that  the  court  erred  in  refusing  to  al- 
low the  appellants  to  prove  that  lot  fourteen  had  always  been 
Vol.  100.— 30 
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conveyed  by  its  number,  and  that  the  original  proprietors  and 
their  grantees,  down  to  and  including  the  present  owner,  had 
always  occupied  a  strip  of  ground  as  lot  fourteen,  having  a 
frontage  of  twenty-five  feet  on  the  Princeton  road.  The  fact 
that  the  lot  had  always  been  conveyed  by  its  number  had  no 
tendency  whatever  to  show  its  width,  and  the  record  fails  to 
show  that  the  appellants  offered  to  prove  that  it  had  been  oc- 
cupied as  claimed.  There  was,  therefore,  no  error  in  this 
ruling. 

For  these  reasons  we  think  the  motion  for  a  new  trial  wa^ 
properly  overruled,  and  that  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered  that  the  judgment 
be  and  it  is  hereby  affirmed,  at  the  appellants^  costs. 
Filed  Feb.  20,  1885. 


No.  11,732. 

Johnson  et  al.  v.  Gwinn  et  al. 

Contract. — C(m9ideraJtion.-—BMbraUU  cf  Tradt, — Damage$, — ftirfia.— jReocP- 
ing, — G.  &  G.,  as  partners,  owned  and  operated  a  livery  stable  in  the 
town  of  R.,  as  did  H.  and  also  J.  Bros.  The  last  named  sold  for  merely 
the  value  thereof  the  personal  property  used  in  the  business,  a  part  to 
G.  &.  G.  and  the  remainder  to  H.,  but  did  not  sell  or  lease  the  stable, 
and,  in  consideration  of  the  purchase,  made  a  written  contract  with 
them,  agreeing  not  to  engage  in  the  business  in  the  stable  of  J.  Bros.^ 
nor  to  permit  others  to  do  so  for  a  period  of  five  years,  and  that  $2,500 
should  be  paid  as  liquidated  damages  for  breach  of  the  contract  There 
was  a  breach  by  act  of  one  of  the  sellers,  but  H.  having  quit  the  busi- 
ness refused  to  join  G.  &  G.  as  plaintiffs,  and  therefore  they  made  him 
a  defendant. 

Held^  that  the  written  contract  was  upon  sufficient  consideration,  and  was 
valid. 

Hddy  also,  that  it  was  unnecessary  to  allege  special  damages,  the  sum  fixed 
by  the  contract  being  liquidated  damages,  and  not  a  penalty. 

JfeW,  also,  that  H.,  having  refused  to  join  as  plaintiff,  was  properly  made 
a  defendant  under  section  269,  R.  S.  1881. 

Held^  also,  that  G.  &.  G.  could  sue  alone  and  recover  the  whole  liquidated 
damages. 
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Held,  also,  that  both  defendants  were  liable  for  a  breach  of  the  contract 
by  the  act  of  one. 

Practice. — Signing  Instructions. — Supreme  Court — There  is  no  error  in  re- 
fusing instructions  which  are  not  signed  by  the  party  or  his  counsel,  nor 
will  the  Supreme  Court  consider  a  refusal  in  any  case  unless  all  the  in- 
structions given  are  in  the  record. 

Same. — Examimiion  of  Witness. — Where  a  witness  is  asked  as  to  a  lost 
instrument,  about  which  he  has  been  testifying,  "  Is  that  all  you  remem- 
ber of  the  contents  of  the  instrument?"  it  is  not  error  upon  his  request 
to  read  to  him  his  testimony  already  given. 

Habmless  Error. — Evidence. — The  refusal  to  permit  a  defendant  to  prove 
the  truth  of  a  necessary  averment  in  the  plaintiff's  complaint  is  a 
harmless  error. 

From  the  Rush  Circuit  Court. 

W.  A,  OuUen,  B.  L.  Smith  and  W.  J.  Henley ,  for  appellants. 
/.  D.  Miller,  F.  E.  Gavin,  J.  Q.  Thomas,  J.  J.  Spann,  C. 
Cambem  and  T,  J.  Newkirk,  for  appellees. 

Black,  C. — This  was  an  action  brought  by  James  M. 
Gwinn  and  John  A.  Gray  against  Joseph  T.  Johnson,  Wil- 
liam F.  Johnson  and  Alvin  B.  Hinchman,  the  complaint  be- 
ing in  three  paragraphs. 

One  paragraph  alleged,  in  substance,  that  in  July,  1881, 
the  plaintifis,  under  the  firm  name  of  Gwinn  &  Gray,  were 
engaged  in  the  town  of  Rushville  in  the  business  of  keeping 
a  livery  and  feed  stable ;  that  at  the  same  time  the  defendant 
Hinchman  was  engaged  in  said  town  in  the  same  business,  on 
his  own  account ;  that  the  other  defendants,  said  Johnsons, 
were  engaged  at  the  same  time  in  the  same  business,  as  part- 
ner»5  under  the  firm  name  of  Johnson  Bros.,  in  said  town,  at 
a  valuable  public  stand  in  a  central  location,  near  a  leading 
hotel,  and  were  doing  a  large  and  lucrative  business ;  that  on 
the  21st  of  July,  1881,  the  plaintiffs  and  said  Hinchman  pur- 
chased of  said  Johnson  Bros,  the  buggies,  sleighs,  harness  and 
other  articles  used  by  said  Johnson  Bros,  in  carrying  on  said 
business,  and  the  good-will  of  said  business,  for  the  sum  of 
$1,850,  and  then  gave  their  promissory  notes  to  said  Johnson 
Bros,  for  said  amount,  which  notes  were  paid  at  their  ma- 
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turity,  before  the  commencement  of  this  suit ;  that  at  the  time 
of  said  sale,  and  as  a  part  of  the  transaction,  and  in  consid- 
eration of  said  purchase,  said  Johnson  Bros,  executed  to  said 
purchasers  a  written  agreement,  which,  before  the  commence- 
ment of  this  action,  was  lost,  without  the  fault  of  the  plain- 
tiffs, which  was,  in  substance,  as  follows: 

"  This  agreement  between  Johnson  Bros.,  and  Gwinn  & 
Gray  and  Alvin  B.  Hinchman,  witnesseth,  that  said  Johnson 
Bros,  have  sold  to  said  Gwinn  &  Gray  and  Hinchman  their 
livery  stable  stock,  consisting  of  buggies,  sleighs,  harness,  etc., 
and  the  good-will  of  said  stable  and  concern,  for  the  sum  of 
$1,850 ;  and,  in  consideration  of  said  sale  and  purchase  by 
said  parties,  said  Johnson  Bros,  on  their  part  agree  not  to  start 
or  run  a  livery  stable  in  the  property  now  known  as  the  John- 
son livery  stable,  on  the  east  side  of  Morgan  street,  in  Rush- 
ville,  Indiana^  or  permit  said  property  to  be  used  for  such 
purpose,  during  the  term  of  their  lease  of  said  stable,  the 
same  being  five  years  from  the  1st  day  of  January,  1881 ;  and 
in  case  they  should  do  so,  or  in  any  way  violate  this  agree- 
ment, the  said  Johnson  Bros,  agree  to  forfeit  and  pay  to  said 
Gwinn  &  Gray  and  Hinchman  the  sum  of  $2,500  as  liquidated 
damages  for  any  breach  of  said  agreement. 

(Signed)        "  Johnson  Bros." 

It  was  further  alleged  that  the  plaintiffs  and  Hinchman 
fully  performed  the  contract  on  their  part;  that  said  John- 
son Bros,  failed  to  comply  with  said  agreement  on  their  part, 
and,  in  disregard  thereof,  during  the  term  of  their  lease,  on 
the  1st  of  May,  1883,  violated  said  agreement  by  permitting 
Joseph  T.  Johnson  to  put  into  said  property  a  valuable  livery 
stock,  and  by  entering  into  at  said  stand,  and  continuing  to 
do,  a  general  livery  business,  in  the  hiring  of  horses,  car- 
riages and  buggies  to  the  public,  and  in  feeding  and  selling 
horses,  and  thereby  running  a  rival  livery  stable  business,  in 
rivalry  of  the  plaintiffs ;  that  said  Hinchman  refused  to  join  in 
this  suit  as  a  party  plaintiff,  and,  therefore,  he  was  made  a  de- 
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fendant,  to  answer  as  to  his  interest.  Wherefore,  etc.  Another 
paragraph  was,  in  effect,  like  that  above  in  substance  set  out. 

In  another  paragraph,  the  third,  the  contract  set  out  made 
no  mention  of  the  good-will  of  the  business,  and  it  recited 
that  said  Johnson  Bros,  agreed  not  to  engage  in  the  livery 
business  in  the  stand  where  they  then  were,  as  long  as  their 
lease  lasted  on  the  ^me,  or  as  long  as  Gwinn  &  Gray  and 
Alvin  B.  Hinchman  were  engaged  in  the  livery  business,  and 
that  in  case  of  the  violation  of  any  of  the  conditions  of  the 
contract,  said  Johnson  Bros,  agreed  to  forfeit  the  sum  of  $2,- 
500.  It  was  alleged  in  this  paragraph  that  the  plaintiffs  had 
been  engaged  in  said  business  in  said  town  continuously  since 
the  execution  of  said  conti:act,  and  that  said  Johnson  Bros., 
in  violation  of  said  agreement,  during  the  continuance  of  their 
lease  on  the  premises  mentioned  in  said  contract,  on  the  Ist 
of  May,  1883,  put  a  valuable  livery  stock  into  said  stable  and 
engaged  in  the  livery  business  at  said  stand,  and  had  contin- 
uously thereafter  engaged  in  said  business  at  said  stand,  in  op- 
position to  and  rivalry  of  the  plaintiffs. 

The  defendant  Hinchman  answered  separately  that  he  was 
engaged  in  the  livery  business  at  the  time  spoken  of  in  the  com- 
plaint, and  was  a  party  to  said  contract  sued  on,  and  that  since 
said  time  he  had  sold  his  said  livery  business  to  one  Anthony 
Cline,  "  and  now  claims  no  interest  in  said  cause  of  action.*' 

The  Johnsons  jointly  demurred  to  each  paragraph  of  the 
complaint,  and  the  demurrer  was  overruled.  They  jointly 
answered  by  a  general  denial  and  by  a  number  of  special 
paragraphs,  a  demurrer  to  which,  filed  by  the  plaintiffs,  was 
sustained.  The  Johnsons  also  filed  two  paragraphs  of  cross 
complaint  alleging  mistakes  in  the  drafting  of  said  contract, 
and  asking  the  reformation  thereof.  To  these  the  plaintifis 
filed  a  denial.  A  jury  returned  a  verdict  for  the  plaintiff, 
assessing  their  damages  at  $2,500.  The  Johnsons  made  a 
motion  for  a  new  trial,  which  was  overruled,  and  judgment 
was  rendered  on  the  verdict.  The  defendants  Johnson  and 
Johnson  have  appealed,  and  have  jointly  assigned  errors. 
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Some  of  the  alleged  errors  are  such  as  could  only  be  assigned 
by  one  of  the  appellants  separately.  We  will  notice  only 
the  alleged  errors  properly  assigned  jointly.  Hinkle  v.  Shelleif, 
ante,  p.  88.  These  relate  to  the  rulings  upon  the  joint  de- 
murrer to  the  complaint,  the  demurrer  to  the  joint  answers, 
and  the  motion  for  a  new  trial. 

The  objections  urged  against  the  complaint  relate  to  the 
question  of  the  sufficiency  of  the  facts  stated,  and  may  be 
disposed  of  in  connection  with  the  questions  involved  in  the 
ruling  upon  the  demurrer  to  the  answer.  The  only  para- 
graphs of  answer  discussed  by  counsel  are  the  second,  third 
and  fourth.  The  second  stated,  in  substance,  that  prior  to 
any  breach  of  the  contract  sued  09,  said  Hinchman  had  sold 
out  his  livery  stable  and  was  not  engaged  in  said  business, 
and  that  said  contract  was  joint. 

The  third  paragraph  alleged  that  whatever  contract  was 
made  between  the  plaintiffs  and  the  defendants  was  a  joint 
contract,  including  said  Hinchman,  and  that  whatever  sum 
they  obligated  themselves  to  pay  was  payable  to  the  plain- 
tiffs and  said  Hinchman  jointly  and  not  severally. 

The  fourth  paragraph  averred,  in  substance,  that  the  plain- 
tifls  and  said  Hinchman  purchased  all  the  stock  of  said  John- 
son Bros.,  each  purchasing  separately  certain  parts  thereof; 
that  the  plaintiffs  purchased  $800  worth  and  executed  their 
note  therefor,  and  Hinchman  purchased  $700  worth;  that 
the  parties  took  and  removed  the  property  of  each  so  pur- 
chased to  their  respective  stables ;  that  they  did  not,  either 
jointly  or  separately,  buy  any  part  of  the  stable  in  which 
said  Johnsons  were  doing  business  or  any  interest  in  the  lease 
thereof  held  by  said  Johnsons,  nor  did  they,  jointly  or  sep- 
arately, ever  occupy  or  contract  to  occupy  said  leased  prop- 
erty as  a  place  of  business ;  that  at  the  time  of  said  sale  the 
parties  made  a  written  contract,  substantially  as  set  out  in 
the  third  paragraph  of  the  complaint ;  that  before  there  was 
any  breach  of  said  contract,  as  alleged  in  the  complaint,  said 
Hinchman  sold  out  his  liverv  stable  and  Avent  out  of  the 
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livery  business^  and  said  .Johnsons  did  not  violate  the  con- 
tract while  Hinchman  was  engaged  in  said  business.  ] 

It  is  suggested  that  the  complaint  was  insufficient,  because 
it  contained  no  averment  that  Hinchman  continued  in  busi- 
ness until  the  1st  of  May,  1883,  the  date  of  the  alleged  breach ; 
also,  because  it  did  not  show  any  special  damage ;  also,  be- 
cause it  did  not  show  the  purchase  of  the  stand  or  the  deliv- 
ery of  anything  but  certain  goods.  It  is  further  insisted  that 
the  complaint  failed  to  show  any  consideration  for  the  con- 
tract sued  on,  and  that  said  contract  was  void  because  in  re- 
straint of  trade. 

In  support  of  the  answers,  it  is  claimed  that  the  contract 
being  shown  to  be  a  joint  one,  when  Hinchman  retired  from 
business  the  Johnsons  were  released  from  the  obligation  under 
said  contract.  It  is  also  insisted  that  the  answers  presented 
a  good  defence  by  showing  that  the  plaintiffs  and  Hinchman 
bought  the  stock  separately,  and,  therefore,  that  the  contract 
sued  on  was  without  consideration ;  also,  by  showing  that  no 
good-will  was  sold  to  the  plaintiffs  and  Hinchman. 

The  restraint  of  trade  imposed  by  the  contract  was  not  un- 
reasonable. The  restraint  was  merely  partial,  and  applied  to 
a  very  narrow  space — a  particular  business  stand.  By  the 
contract,  as  shown  by  two  paragraphs  of  the  complaint,  the 
restraint  was  confined  to  the  duration  of  the  term  of  a  lease 
extending  to  a  certain  date ;  and  according  to  the  form  shown 
by  one  paragraph  of  the  complaint  and  one  paragraph  of  the 
answer,  the  restraint  was  to  continue  as  long  as  the  lease  should 
last,  or  as  long  as  the  plaintiffs  and  Hinchman  should  be  en- 
gaged in  the  livery  business.  The  restraint  was  not  more  ex- 
tensive than  the  purchasers  had  a  right  to  require  for  their 
protection.  See  Wiley  v.  Baumgardner,  97  Ind.  66  (49  Am. 
R.  427),  and  cases  there  cited. 

Though  the  goods  transferred  to  the  plaintiffs  and  Hinch- 
man were  intrinsically  worth  the  amounts  paid  by  the  pur- 
chasers, yet,  by  the  agreement  in  restraint  of  trade,  the  buyers 
were  induced  to  purchase  the  entire  stock  of  the  rival  estab- 
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lishment.  We  can  not  undertake  to  inquire  as  to  the  ade- 
quacy of  the  consideration^  as  to  which  the  parties  had  the 
right  to  determine  for  themselves.  It  is  sufficient  for  us  that 
there  was  a  valuable  consideration  for  the  agreement.  So  are 
the  modem  authorities.  Guerand  v.  Bandelet y  32  Md.  561; 
S.  C,  3  Am.  R.  164;  Benj.  Sales,  3d  Am.  ed.,  section  526. 
See,  also,  Wolford  v.  Powers,  85  Ind.  294  (44  Am.  R.  16). 

It  was  not  essential  to  the  validity  of  the  restraint  that  the 
lease  should  be  transferred,  or  that  t^e  business  should  be  con- 
tinued by  the  purchasers  in  the  leased  premises,  or  that  there 
should  be  a  sale  of  the  good-will  of  the  business.  To  hold 
otherwise  would  be  to  place  an  injurious  restriction  upon  the 
parties  without  subserving  any  interest  of  the  public.  The 
purpose  of  the  purchasers  seems  to  have  been  to  do  away  with 
rivalry  at  a  particular  stand,  and  thereby  to  promote  their 
businesses  already  established  at  other  places  in  the  same  town. 
Doubtless,  the  good-will  of  such  an  establishment  would  con- 
sist largely  in  the  advantage  acquired  on  account  of  its  local 
position,  and  to  this  extent  the  good-will  could  pass  only  with 
the  place.  What,  if  any,  additional  benefit  would  have  passed 
to  the  purchasers,  or  of  what  privilege,  if  any,  the  sellers 
would  have  been  deprived  by  an  express  transfer  of  the  good- 
will, without  a  continuing  of  the  business  at  the  same  stand 
(see  RawBon  v.  Pratt^  91  Ind.  9),  we  need  not  determine. 
That  an  agreement  in  partial  restraint  of  trade,  in  order  to 
be  valid,  must  always  be  part  of  a  contract  by  which  the  good- 
will of  a  business  is  sold,  is  not  true,  as  seems  to  be  supposed 
by  counsel.  As  a  condition  to  the  purchase  of  the  stock  used 
in  the  business  of  the  rival  establishment,  it  could  be  agreed 
validly  that  the  sellers  should  not  use  the  same  building  as  a 
livery  stable. 

The  complaint  was  not  defective  because  no  special  dam- 
age was  alleged.  It  was  the  manifest  intention  of  the  parties 
in  said  contract  to  designate  a  sum  as  agreed  upon  by  them 
for  the  amount  of  damages  recoverable  for  the  doing  by  the 
flellers  of  a  single  thing,  the  actual  damages  that  would  re- 
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suit  from  which  beings  in  the  nature  of  things^  uncertain  and 
indeterminate.  Said  stipulated  damages  stood  as  a  contin- 
uing aecurity  against  the  opening  of  a  rival  business  at  a 
particular  stand.  The  amount  so  provided  for  was  not  a 
penalty,  but  constituted  liquidated  damages.  Pomeroy  Eq. 
Jur.,  section  442 ;  1  Sutherland  Dam.  507 ;  Holbrook  v.  Tobey, 
66  Maine,  410;  S.  C,  22  Am.  R.  581 ;  Duffy  v.  Shockey,  11 
Ind.  70;  Studabaker  v.  White,  31  Ind.  211 ;  ^cer  v.  Hoop, 
51  Ind.  365. 

The  complaint,  in  each  paragraph,  gave  a  sufficient  reason 
for  not  joining  Hinchman  as  a  plaintiff,  and  for  making  him 
a  defendant.     Section  269,  R.  S.  1881. 

It  was  not  necessary  to  the  liability  of  the  Johnsons  under 
the  contract,  that  Hinchman  should  have  been  still  in  the 
business  when,  on  the  1st  of  May,  1883,  business  was  re- 
sumed at  the  Johnson  stable.  Under  any  form  of  the  con- 
tract shown  in  the  pleadings,  it  would  be  a  breach  for  the 
Johnsons  or  either  of  them  to  resume  business  in  said  stable 
during' the  existence  of  their  lease,  if  at  the  time  of  such  re- 
sumption the  plaintiffs  were  still  engaged  in  said  business  in 
said  town,  and  therefore  subject  to  be  injured  by  such  resump- 
tion, though  Hinchman  were  not  still  in  said  business.  The 
agreement  was  made  fpr  the  protection  of  the  plaintiffs  and 
for  the  protection  of  Hinchman.  The  interest  of  Hinchman 
was  of  the  same  kind  as  that  of  the  plaintiffs,  but  separate 
therefrom ;  and  when  Hinchman  had  retired  from  the  busi- 
ness, the  interest  of  the  plaintiffs  still  was  protected  by  the 
agreement.  As  long  as  the  plaintiffs  could  be  injured  by  a 
violation  of  the  agreement,  they  had  a  right  to  sue  thereon 
for  damages,  if  there  was  a  breach.  The  fact  that  Hinch- 
man retained  no  interest  to  be  protected  did  not  render  the 
contract  worthless  to  the  plaintiffs.  The  parties  had  not 
agreed  upon  one  amount  as  damages  for  Hinchman  and  an- 
other amount  as  damages  for  the  plaintiffs.  The  Johnsons 
reserved  to  themselves  the  privilege  of  resuming  the  busi- 
ness subject  to  liability  to  pay  for  the  exercise  of  the  priv- 
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ilege  a  certain  amount  tas  damages.  The  plaintiffs  were  not 
required  or  entitled  to  show  their  actual  damages ;  they  could 
only  sue  for  the  liquidated  damages.  The  Johnsons  could 
not  raise  any  question  as  to  the  apportionment  of  the  dam- 
ages. When  Hinchman  disclaimed  any  right  to  share  in  the 
damages,  the  plaintiffs  still  were  entitled  to  recover  for  the 
breach  of  the  contract.  There  was  no  criterion  by  which  to 
adjudge  to  them  any  aliquot  part  of  the  liquidated  damages. 
The  person  entitled  to  recover  under  the  contract  could  have 
judgment  for  the  whole  amount  of  the  damages  stipulated. 
See  Dunlop  v.  Gregory,  10  N.  Y.  241. 

We  find  no  error  in  the  rulings  upon  the  demurrers  to  the 
complaint  and  the  demurrers  to  the  answer.  On  the  trial 
there  was  no  evidence  in  support  of  the  cross  complaint.  The 
evidence  introduced  sustained  the  verdict. 

Some  instructions  asked  by  the  defendants  were  refused  by 
the  court.  They  are  not  shown  to  have  been  signed  by  the 
defendants  or  their  attorney.  There  could  be  no  error,  there- 
fore, in  refusing  to  give  tliem  to  the  jury.  Beatty  v.  Brum-- 
mett,  94  Ind.  76.  Besides,  it  is  not  shown  that  all  the  instruc- 
tions given  to  the  jury  are  contained  in  the  record.  This  is 
a  sufficient  reason  for  the  refusal  of  this  court  to  examine 
those  refused.     Newcomer  v.  Hutching^,  96  Ind.  119. 

The  only  objection  urged  against  instructions  given  is  that 
thereunder  the  jury  were  permitted,  if  they  should  find  for 
the  plaintiffs,  to  assess  the  full  amount  of  damages  agreed 
upon  in  the  contract  in  suit.  What  has  been  said  disposes  of 
this  objection. 

James  M.  Gwinn,  testifying  as  a  witness  for  the  plaintiffs, 
stated  his  recollection  of  the  contents  of  the  lost  contract,  in 
answer  to  questions  of  counsel,  who  then  asked  the  witness, 
"  Is  that  all  that  you  remember  of  the  contents  of  the  instru- 
ment ?  "  The  witness  asked  that  his  evidence  be  read  to  him. 
The  record  shows  that  there  was  an  objection,  it  not  being 
stated  by  Avhom,  "  to  the  reading  of  the  contract  over  to  the 
witness,  to  the  end  that  he  may  supply  any  omissions  or  add 


NOVEMBER  TERM,  1884.  475 

Johpson  ei  al.  v,  Gwinn  et  cU. 

anything  to  it,  the  proper  course  being  for  him  to  give  his 
recollection  of  it.''  And  the  record  proceeds :  "  The  court 
overrules  the  objection,  and  permits  the  contract  of  the  wit- 
ness to  be  read  over  to  him,  as  he  has  stated  it.  Exception. 
Question.  Is  that  all  that  you  remember  of  the  contents  of 
the  instrument?  do  you  remember  of  anything  else  being  in 
the  contract  ?    Ans.  I  don't  think  of  it  right  now." 

It  does  not  further  appear  what  was  read  to  the  witness,  or 
that  anything  was  read  to  him.  But  assuming  it  to  sufficiently 
-appear  that  his  testimony  as  to  the  contents  of  the  instru- 
ment was  read  over  to  him,  we  can  not  see  that  the  appellants 
were  injured  by  the  action  of  the  court.  The  witness  did  not 
add  to,  or  subtract  from,  his  former  statements.  Further,  we 
think  that  the  witness  had  a  right  to  have  his  memory  so  re- 
freshed, and  showed  commendable  caution,  and  that  the  ac- 
tion of  the  court  was  not  subject  to  criticism.  The  reading 
of  the  evidence  to  the  witness  was  a  not  improper  complement 
•of  the  question  asked  him. 

One  of  the  defendants,  William  F,  Johnson,  testified  as  a 
witness  for  the  defendants,  who  oflFered  to  prove  by  him  that 
he  had  at  no  time,  in  person,  or  in  connection  with  his  co- 
-defendant  Joseph  T.  Johnson,  started  a  livery  stable  at  the 
stand  on  Morgan  street,  and  had  at  no  time  hired,  or  fed  for 
hire,  any  livery  rigs  or  horses,  since  the  sale  of  the  stock  to 
the  plaintiffs  and  Hinchman.  The  court  refused  the  offer. 
To  perform  the  agreement,  as  shown  in  either  paragraph  of 
the  complaint,  both  of  the  Johnsons  would  have  to  refrain 
from  resuming  said  business.  It  would  be  a  violation  for  which 
they  would  both  be  liable  for  either  of  them  to  engage  in  the 
business  at  said  stand,  either  as  partners  or  after  the  dissolu- 
tion of  their  partnership.  See  Stark  v.  Noble,  24  Iowa,  71 ; 
Dickson  V.  Indianapolis,  etc,  Co.,  63  Ind.  9, 14.  To  show  that 
one  of  the  Johnsons  had  not  engaged  in  the  business,  would 
be  no  defence.  There  was  no  evidence  introduced  or  offered 
to  show  the  resumption  of  the  business  by  any  other  than 
Joseph  T.  Johnson. 
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We  think  there  was  no  error  in  the  rejection  of  this  offered 
evidence. 

There  was  also  an  offer  to  prove  by  this  witness  that  the 
carriages,  sleighs  and  livery  rigs  sold  were  at  the  time  of  the 
sale  worth  $1,850.  What  we  have  said  concerning  the  ques- 
tion of  the  consideration  of  the  agreement  in  restraint  of  trade* 
sufficiently  indicates  that  there  was  no  error  in  rejecting  this, 
evidence. 

George  W.  Young,  a  witness  for  the  defendants,  testified 
that  he  had  seen  the  contract  in  suit  and  had  read  it.  Coun- 
sel for  the  plaintiffs  interposed  the  question,  "  Did  you  copy 
any  part  of  that  contract  ?  '*  The  witness  answered  in  the  af- 
firmative. Counsel  for  the  defendants  then  asked  this  witness, 
to  give  the  language,  as  nearly  as  he  could.  Objections  being- 
made,  the  court  offered  to  permit  the  witness,  in  answer  to  a 
proper  question,  to  give  his  recollection  of  the  contents  of  the 
contract,  so  far  as  he  had  not  a  copy  thereof.  Without  pro- 
ducing the  copy,  or  accounting  for  its  absence,  the  defendants- 
offered  to  prove  by  this  witness  that  the  contract  examined 
by  him  contained  a  certain  statement  set  out  in  the  offer,  and 
the  court  rejected  this  offer. 

Whether  there  was  error  or  not  in  this  action  of  the  court,, 
the  appellants  could  not  be  injured  by  the  rejection  of  the  of- 
fered evidence.  The  form  of  the  contract  which  they  thus, 
proposed  to  prove  was  substantially  that  of  the  contract  set 
out  in  the  third  paragraph  of  the  complaint.  We  can  not  see 
how  the  admission  of  the  evidence  could  have  benefited  the 
appellants  or  produced  a  different  result. 

We  find  no  available  error,  and  are  of  opinion  that  the- 
judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion,, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants- 
Filed  Feb.  20, 1885. 
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No.  11,182. 

Shuee  et  al.  v.  Shuee. 

Contract. — Raeimon, — Eqaiiy,  —  FUadiny,  —  Complaint,  -—  Dwiurrer,  —  In 
equity,  the  court  may  require  a  plaintiff  to  do  equity,  as  a  condition 
upon  which  it  will  grant  relief,  and  a  failure  to  show  in  the  complaint 
to  rescind  a  contract,  that  the  plaintiff  has  offered  to  do  equity  before 
suit  brought,  if  the  complaint  offer  to  submit  to  the  order  of  the  court 
in  that  respect,  does  not  necessarily  render  it  bad  on  demurrer. 

Same. — Family  SeUtttmeat. — Complaint  by  a  widow  to  set  aside  a  family 
settlement,  by  which  she  had  accepted  payment  of  a  sum  greatly  less  than 
she  was  by  law  entitled  to,  in  full  of  her  share  of  her  deceased  husband's 
estate.  The  complaint  offered  to  submit  to  such  terms  as  the  court  would 
decree,  but  did  not  aver  an  offer  to  rescind  or  repay  before  suit  brought. 

Heldy  that  it  was  sufficient  on  demurrer. 

Same. — Fraud, — A  husband,  seventy  years  of  age,  died  intestate,  owing 
no  debts,  with  an  estate,  exclusively  personal,  of  $21,529,  a  childless 
widow  and  three  children  by  a  former  marriage  surviving.  While 
living,  he  had  given  to  his  children  all  his  real  estate  and  $6,000  in  cash, 
and  at  the  same  time  $9,000  to  the  wife,  for  which  she  had  executed  a 
receipt  to  him  as  for  **  my  share  of  division  in  th^  estate."  At  the 
marriage  she  had  nothing.  He  had  accumulated  his  estate,  was  sixty 
years  old  and  eight  years  her  senior.  After  his  death,  it  being  rumored 
that  she  claimed  a  further  share,  there  was  a  meeting  of  the  heirs  and 
herself,  attended  also  by  a  reputable  and  intelligent  neighbor,  who  was 
a  mutual  friend,  of  kin  to  all  the  parties  and  had  their  confidence,  whose 
presence  the  heirs  had  requested  in  the  belief  that  he  might  be  able  to 
promote  an  amicable  adjustment.  All  parties  knew  the  facts,  and  the 
widow  was  a  woman  of  ordinary  mind,  intelligence  and  basiness  expe- 
rience, but  in  infirm  health  temporarily.  The  only  statement  by  the 
neighbor  to  her,  subject  to  question,  was  that  the  $9,000,  which  she  had 
received,  would  be  charged  to  her  in  the  final  settlement.  She  named 
the  sum  of  $2,000  as  satisfactory;  her  proposition  was  accepted,  the 
money  paid,  and  she  executed  an  assignment  to  the  heirs  of  all  her 
interest  in  the  estate. 

Heldj  that  there  was  no  fraud,  actual  or  constructive,  and  no  ground  for 
annulling  the  settlement. 

From  the  Tippecanoe  Circuit  Court. 

/.  R.  Coffroth,  T.  A  Stuart,  G.  0.  Behm,  A.  0.  Behm,  C. 
E.  Lake  and  /.  8.  McMillin,  for  appellants. 

W.  H.  Bryauy  W.  P.  Wood,  W,  D.  WaUace  and  W.  C.  L. 
Taylor,  for  appellee. 
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Mitchell,  J. — Susan  Shuee  brought  her  bill  in  equity  in 
the  circuit  court  of  Tippecanoe  county,  asking  that  upon  the 
facts  stated  therein  she  should  be  relieved  from  a  certain 
deed  or  contract  of  settlement,  executed  by  her,  whereby  she 
had  assigned  and  released  her  interest  in  the  estate  of  David 
Shuee,  her  deceased  husband,  to  his  children  by  a  former 
marriage.  The  deed  which  is  exhibited  with  her  bill  is  of 
the  tenor  following : 

"  Whereas,  my  late  husband,  David  Shuee,  deceased,  shortly 
prior  to  his  death,  made  a  partial  distribution  of  his  estate  by 
conveying  by  deeds  of  conveyance,  in  which  deeds  I  joined 
as  his  wife,  certain  real  estate  in  Tippecanoe  county,  Indiana,, 
to  the  children  and  heirs  of  said  David  Shuee ;  and  whereas^ 
I  have  heretofore  received  of  said  David  Shuee  the  sum  of 
nine  thousand  dollars  ($9,000),  to  be  applied  on  my  interest 
in  the  estate  of  said  David  Shuee,  deceased,  and  have  thi& 
day  received  of  William  D.  Shuee,  administrator  of  the  es- 
tate of  David  Shuee,  deceased,  the  sum  of  five  hundred  dol- 
lars ($500)  as  and  for  the  amount  allowed  me  by  law  as  the 
widow  of  said  David  Shuee,  the  receipt  whereof  is  hereby 
acknowledged :  Now,  in  consideration  of  the  further  sum  of 
fifteen  hundred  dollars  ($1,500),  to  me  in  hand  paid  by  Wil- 
liam D.  Shuee,  Amanda  Kirkpatrick  and  Josephine  Chappell, 
the  receipt  whereof  I  hereby  acknowledge,  I  hereby  assign 
and  set  over  to  the  said  William  D.  Shuee,  Amanda  Kirk- 
patrick and  Josephine  Chappell,  the  children  and  heirs  of 
said  David  Shuee,  deceased,  all  further  right,  title  and  in- 
terest which  I  may  have,  of  whatever  nature,  in  and  to  the 
estate,  both  real  and  personal,  of  said  David  Shuee,  deceased. 

"  Dated  the  28th  day  of  May,  1881.         Susan  Shuee." 

Issues  were  duly  made,  and  on  the  hearing  the  court,  hav- 
ing been  requested  to  do  so,  found  the  facts  specially  and 
stated  its  conclusions  of  law  thereon. 

The  material  facts  found  were  that  David  Shuee  and  Susan 
Shuee  were  married  in  May,  1871,  and  after  living  together 
amicably  for  a  period  of  about  nine  years  and  a  half,  David 
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Shuee  died,  leaving  three  children  by  a  former  marriage  as 
his  only  heirs  at  law,  and  his  widow,  who  was  his  second 
wife,  and  with  whom  he  had  no  children,  and  leaving  a  per- 
sonal estate  amounting  in  value  to  about  $21,529,  and  leav- 
ing no  debts  and  no  real  estate. 

The  plaintiff  had  been  married  twice  before  her  marriage 
to  Shuee,  and  had  children  living  by  each  of  the  former  mar- 
riages. She  had  no  property  at  the  time  of  her  marriage  with 
Shuee,  who,  previous  to  that  time,  had  acquired  the  bulk  of 
all  his  property,  and  who,  at  the  time  of  his  death,  was  aged 
about  seventy,  the  plaintiff  being  about  eight  years  his  junior. 

In  1879  the  deceased  gave  to  each  of  his  three  children 
$2,000,  giving  to  his  wife  at  the  same  time  $3,000,  and  in  the 
year  1881  he  gave  to  his  children  all  of  his  real  estate — $18,- 
000  in  value — about  the  same  time  giving  his  wife  in  cash 
$6,000. 

At  the  time  the  last  sum  of  money  was  paid  her  a  receipt 
was  prepared  by  the  direction  of  her  husband,  which,  after 
some  changes,  made  to  suit  the  plaintiff,  was  signed  by  her, 
and  which  reads  as  follows : 

"April  20th,  1881. 

"  This  certifies  that  I  have  received  nine  thousand  dollars 
of  David  Shuee,  being  my  share  of  division  in  the  estate.*' 

On  the  27th  day  of  May,  1881,  the  plaintiff  having  waived 
her  right  to  administer  upon  her  deceased  husband's  estate, 
William  D.  Shuee  was  duly  appointed  and  qualified  as  ad- 
ministrator, and  learning  that  their  step-mother  was  making 
further  claims  upon  the  estate,  the  heirs  procured  the  assign- 
ment hereinbefore  set  out  to  be  prepared  by  their  attorney, 
leaving  the  date  and  amount  of  consideration  blank.  They 
then  procured  a  Mr.  Davidson,  who  resided  in  the  neighbor- 
hood, to  meet  them  at  the  plaintiff's  residence,  that  being  also 
the  residence  of  Josephine  Chappell,  one  of  the  heirs,  to  assist 
in  negotiating  a  settlement  with  the  plaintiff.  It  is  found  that 
Davidson  was  an  old  resident  of  the  neighborhood,  a  man 
esteemed  for  his  intelligence,  judgment  and  probity,  who  some- 
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times  assisted  litigants  in  the  neighborhood  before  magistrates, 
had  some  experience  in  the  settlement  of  estates,  was  a  prac- 
tical farmer,  and  not  a  lawyer.  He  enjoyed  the  entire  re- 
spect and  confidence  of  the  plaintiff  and  defendants  as  well, 
and  was  related  to  all  the  parties.  He  was  selected  by  the 
heirs  because  of  their  belief,  that  on  account  of  his  character 
and  relations  he  would  be  better  able  to  bring  about  a  settle- 
ment between  the  parties  than  they  themselves. 

The  plaintiff,  at  the  time,  was  in  a  somewhat  temporarily 
enfeebled  condition  of  health,  was  a  woman  of  fair  average 
mental  force  and  intelligence,  with  such  business  experience 
and  capacity  as  are  ordinary  with  women. 

The  heirs  and  Mr.  Davidson  having  assembled  at  the  plain- 
tiff's residence  on  the  28th  of  May,  1881,  she  was  informed 
by  Mr.  Davidson  that  the  heirs  desired  to  ascertain  from  her 
what  she  would  take  in  addition  to  what  had  been  paid  her 
and  release  to  them  all  her  claims  in  the  estate.  After  ne- 
gotiations were  had  back  and  forth  between  the  heirs  and  the 
plaintiff,  such  negotiations  being  conducted  by  Mr.  Davidson, 
the  plaintiff  fixed  her  price  at  $2,000,  saying  that  if  she  did 
not  get  that  she  would  not  take  anything. 

The  contract  was  closed  at  $2,000,  and  the  paper  correctly 
read  over  to  her  before  it  was  signed,  William  D.  Shuee  pay- 
ing the  money  over  to  her  out  of  funds  which  were  in  his 
hands  as  administrator,  but  he  at  the  same  time  distributed 
$1,500  among  the  heirs,  so  that  in  effect  each  of  the  heirs 
paid  $500  of  the  $1,500,  while  the  administrator  paid  $500 
to  plaintiff  as  widow. 

During  the  negotiations,  the  plaintiff,  as  it  appears,  was  in 
no  way  misinformed  as  to  the  amount,  value  or  condition  of 
the  estate  of  her  husband ;  she  was  advised,  however,  by  Mr. 
Davidson  that  in  view  of  the  fact  that  she  had  received  $9,- 
000  from  her  husband  in  his  lifetime,  he  thought  she  ought 
to  settle  with  the  heirs  on  the  basis  proposed ;  and  he  also 
told  her  that  the  $9,000  which  she  had  received  would  be 
charged  against  her  in  the  final  settlement. 
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The  plaintiff  has,  ever  since  the  settlement,  retained  the 
money  paid  her,  and  has  not  offered  to  rescind  the  contract  or 
return  all  or  any  part  of  the  money,  nor  has  she  brought  it 
into  court,  but  she  does  aver  in  her  complaint  that  she  is  ready 
to  abide  the  order  of  the  court  in  that  regard,  and  she  also 
made  a  like  offer  at  the  trial. 

The  court  inferred  from  the  foregoing  facts  that  the  deed  of 
settlement  was  procured  by  constructive  fraud,  and  stated  as 
a  conclusion  of  law  that  it  ought  to  be  set  aside,  and  that  an 
offer  to  rescind  before  the  commencement  of  the  suit  was  not 
necessary,  and  that  the  plaintiff  should  recover. 

It  is  urged  that  the  court  below  should  have  sustained  a 
demurrer  to  the  bill,  because  it  failed  to  show  an  offer  to  re- 
scind on  the  part  of  the  plaintiff  before  filing  the  bill,  and 
it  is  argued  that  because  it  appears  from  the  facts  as  found  by 
the  court,  that  no  offer  to  rescind  was  made,  nor  to  return 
the  money  paid  as  the  consideration  of  the  settlement,  before 
the  suit  was  commenced,  the  court  could  make  no  decree  in 
the  plaintiff's  &vor  setting  aside  the  settlement. 

It  is  always  within  the  power  of  a  court  of  equity,  where 
its  decree  is  invoked,  to  require  as  "  the  price  of  its  decree,^' 
that  the  person  invoking  it  shall  submit  to  equitable  terms, 
and  accordingly  a  chancellor  always  inquires  concerning  the 
equities  which  the  plaintiff  must  do,  in  order  that  he  may  be 
entitled  to  the  relief  which  he  seeks.  Whenever  any  benefit 
has  been  received  under  a  contract  which  the  court  is  asked 
to  set  aside,  the  court  will  fasten  a  trust  on  the  conscience  of 
the  party,  in  respect  of  such  receipts,  and  direct  an  account 
and  repayment. 

As  was  said  by  the  vice-chancellor  in  the  case  of  Hanson 
V.  Keating f  4  Hare,  1 :  ^^  It  decides  in  the  abstract,  that  the 
court,  giving  the  plaintiff  the  relief  to  which  he  is  entitled, 
will  do  so  only  upon  the  terms  of  his  submitting  to  give  the 
defendant  such  corresponding  rights  (if  any)  as  he  also  may 
be  entitled  to  in  respect  of  the  subject-matter  of  the  suit."  Or 
Vol.  100.— 31 
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as  Lord  Erskine  put  it  in  Radcliffe  v.  WarrinfftoUy  12  Vesey^ 
Jr.  332 :  "  The  question  is,  not,  what  the  court  must  do,  but^ 
what  it  may  do  "  under  all  the  circumstances.  Quinn  v.  Brit-- 
tain,  1  Hoff.  Ch.  3&3 ;  Hopkins  v.  Snedaker,  71  111.  449 ;  Whelan 
V.  Reilly,  61  Mo.  565;  Oomstock  v.  Johnson^  46  N.  Y.  615; 
Willard  v.  Tayloe,  8  Wall.  557;  Miller  v.  CotUm,  5  Ga.  341. 

If  the  plaintiff  in  this  case  is  entitled  to  have  her  deed  of 
assignment  cancelled,  then  she  will  be  let  in  to  share  in  a  fund 
from  which  she  is  entitled  to  receive  a  much  larger  sum  than 
she  has  in  her  hands,  and  having  offered  in  her  bill,  and  at 
the  hearing,  to  submit  to  such  decree  as  the  court  should 
award  her,  the  feet  that  she  did  not  return,  or  offer  to  return, 
the  sum  paid  her,  is  no  obstacle  in  the  way  of  the  jurisdiction 
of  the  court.     Bisph.  Prin.  Eq.,  section  43. 

We  are  now  to  determine  whether,  upon  the  facts  found  by 
the  court,  an  inference  of  constructive  fraud  arises  justifying 
the  conclusions  of  law  stated. 

We  will  first  consider  the  agreement  with  which  we  are 
here  concerned  as  falling  within  the  class  denominated  "  family 
settlements."  In  one  aspect  of  the  argument,  plaintiff's  coun- 
sel apply  to  the  transaction  the  rules  and  principles  appli- 
cable to  sales  of  expectancies  or  reversionary  interests  in  es- 
tates, but  it  is  not  perceived  that  those  rules  are  involved  to 
any  extent.  The  subject-matter  here  was  a  sum  of  money 
and  personal  securities  belonging  to  the  estate  of  David  Shuee^ 
deceased.  The  amount  was  fully  ascertained ;  the  estate  owed 
no  debts ;  the  persons  interested  were,  so  far  as  appears,  fully 
capable  of  settling  the  estate  by  a  division  of  the  assets  as 
well  without  as  with  administration,  and  but  for  the  question 
of  their  respective  rights,  in  view  of  what  had  been  agreed 
to  when  previous  divisions  had  been  made  during  the  lifetime 
of  the  decedent,  they  might  as  well  have  divided  up  the  as- 
sets then  as  later.  Nor  had  the  doctrines  applicable  to  trus- 
tees and  ceBtuia  qae  trust  more  than  an  incidental  application 
to  the  case. 

The  substance  of  the  transaction  was  that  the  three  chil- 
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dren  of  David  Shuee  by  a  former  marriage,  having  heard  after 
the  death  of  their  fiither,  through  Mr.  Graves,  that  the  plain- 
tiff, their  step-mother,  was  claiming  to  be  entitled  to  share  in 
the  estate  of  their  father,  sought  the  intervention  of  a  mutual 
friend,  and  with  him  met  at  the  homestead  for  the  purpose 
of  negotiating  a  settlement  and  purchase  of  her  interest.  The 
question  was  mooted  whether  or  not  the  $9,000  which  she  had 
received  during  the  lifetime  of  her  husband  would  or  would 
not  be  taken  into  the  account  against  her  upon  the  final 
settlement.  Something  was  said  by  Mr.  Davidson,  in  answer 
to  an  inquiry  from  her,  as  to  what  he  thought  she  ought  to 
do,  in  view  of  the  liberality  of  her  husband  toward  her  in  his 
lifetime. 

The  amount  of  the  estate  was  fully  disclosed  to  her ;  the 
amount  which  she  had  received,  and  what  she  ought  to  do  in 
view  of  that  fact  was  set  before  her  by  Mr.  Davidson,  who 
also  expressed  the  opinion  that  the  sum  already  received  by 
her  would  be  charged  against  her  in  the  final  settlement  of 
the  estate,  and,  after  negotiation  back  and  forth,  an  amount 
named  by  the  plaintiff  was  agreed  upon,  the  contract  pre- 
viously prepared  was  read  over  to  and  signed  by  her,  and  the 
money  paid  and  the  settlement  completed. 

There  was,  at  the  time  of  the  negotiation,  before  the 
minds  of  the  parties,  the  amount  of  the  estate,  the  amount 
which  had  been  distributed  in  his  lifetime  by  the  husband  to 
his  wife  and  children,  and  the  difference  of  opinion  concern* 
ing  her  right  to  participate  farther,  and  the  extent  to  which 
she  was  entitled  to  share,  if  at  all.  The  settlement  of  this 
question  is  to  be  regarded  in  all  its  essential  features  a 
"  family  settlement." 

The  circumstance  that  the  son,  William  D.  Shuee,  had 
been  appointed  administrator  of  the  estate  the  day  before 
the  settlement  was  made,  can  have  no  controlling  influence, 
as  this  was  all  known  to  the  plaintiff.  The  settlement  must 
stand  or  fall  on  its  own  merits  as  such. 

Family  settlements,  when  made  in  good  faith  and  with  full 
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disclosure,  are  looked  upon  with  favor  in  equity,  and  will  be 
sustained  by  the  courts,  "  albeit,  perhaps,  resting  upon  grounds 
which  would  not  have  been  considered  satisfactory  if  the 
transaction  had  occurred  between  strangers."  All  such  agree- 
ments are  favorably  regarded  in  courts  of  equity,  and  are  sup- 
ported not  only  as  beneficial  in  themselves,  but  as  conducing 
to  peace  and  harmony,  and  it  is  universally  held,  that  in  order 
to  set  aside  such  a  settlement,  overreaching  fraud  or  mistake 
must  be  shown.  Where,  upon  investigation,  it  is  found  that 
nothing  of  the  kind  exists,  the  settlement  should  be  upheld. 

Where  a  doubt  or  dispute  exists  witli  respect  to  the  rights 
of  parties  interested  in  an  estate,  and  all  have  the  same 
knowledge  or  the  means  of  obtaining  knowledge  in  relation 
to  the  circumstances  in  which  their  rights  are  involved,  and 
there  is  no  concealment,  misrepresentation  or  other  over- 
reaching, a  settlement  of  such  doubt  or  dispute  is  to  be  up- 
held and  enforced,  unless  it  turns  out  to  be  so  unfair  as  to  be 
manifestly  unconscionable.  Bisph.  Prin.  Eq.  189 ;  2  Pomeroy 
Eq.  Juris.,  section  850 ;  SharieVa  Appeal^  64  Pa.  St.  25. 

Within  every  rule  applicable  to  family  compromises  or  set- 
tlements, this  agreement  should  be  maintained.  Aside  from 
the  consideration  that  this  was  a  family  settlement,  we  have 
considered  the  transaction  on  its  inherent  merits,  and  without 
going  into  the  details,  we  are  of  opinion  that  even  eliminat- 
ing from  this  settlement  the  favor  in  which  it  ought  to  stand 
as  a  family  settlement,  it  should  not  fall  under  the  condemna- 
tion of  having  been  obtained  by  fraud,  either  actual  or  con- 
structive. With  the  settlement  as  it  is,  the  widow  and  chil- 
dred  of  David  Shuee  will  have  participated  in  his  estate  on  a 
basis  of  fair  equality;  with  the  settlement  abrogated  she  will 
possibly  be  entitled  to  receive  such  a  sum  as,  added  to  what 
she  has  already  received,  will  be  out  of  all  just  proportion  to 
the  amount  which,  under  all  the  circumstances,  she  should 
receive. 

The  conclusion  at  which  we  have  arrived  is,  that  the  infer- 
ence of  fact,  that  there  was  constructive  fraud  in  procuring 
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the  plaintiflF  to  sign  the  settlement,  is  not  warranted  by  the 
facts  found,  and  that  in  stating  its  conclusions  of  law  for  the 
plaintiff  the  court  erred. 

Upon  the  facts  found  the  conclusions  of  law  should  have 
been  for  the  defendants. 

The  judgment  is  reversed  with  costs,  with  directions  to  the 
court  to  proceed  in  accordance  with  this  opinion  and  enter 
judgment  for  the  defendants. 
Filed  JaD.  30, 1885 ;  petition  for  a  reheariDg  overruled  April  4, 1885. 


No.  12,099. 

Howlett  v.  Scott. 


Evidence. — JFVodtce. — Error  in  admitting  testimony  is  not  available  where 
DO  objection  is  made  to  its  introd action,  and  no  motion  made  to  strike 
it  out. 

Same. — It  is  not  error  to  reject  evidence  which,  if  admitted,  would  not 
have  any  effect  on  the  finding. 

From  the  Marion  Superior  Court. 

H.  N.  SpaaUj  for  appellant. 

F.  Rand  and  J,  M,  WinterSy  for  appellee. 

BiCKNELL,  C.  C. — The  complaint  of  the  appellee  in  this 
suit  was  in  three  paragraphs. 

The  first  paragraph  alleged  that  the  defendant  sold  to  the 
plaintiff  a  car  load  of  wheat,  No.  3340,  and  never  delivered 
it,  although  plaintiff  had  paid  him  $500  on  account  of  it ;  that 
the  wheat  was  to  have  been  delivered  in  a  reasonable  time, 
and  that  the  defendant,  on  demand,  after  the  lapse  of  a  rea- 
sonable time,  had  refused  either  to  deliver  the  wheat  or  pay 
back  the  money. 

The  second  paragraph  alleged  substantially  the  same  facts 
as  to  another  car  load  of  wheat.  No.  3610. 

The  third  paragraph  was  a  common  count  for  $1,000,  for 
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money  loaned,  and  money  advanced,  and  money  laid  out  and 
expended  by  plaintiff  for  defendant. 

The  answer  of  the  defendant  was  a  general  denial.  There 
was  a  trial  by  the  court  in  special  term,  with  a  finding  for  the 
plaintiff  for  $1,000.  Judgment  was  rendered  on  the  finding. 
A  motion  by  the  defendant  for  a  new  trial  was  overruled. 
The  defendant  appealed  to  the  court  in  general  term,  assign- 
ing for  error  the  overruling  of  his  motion  for  a  new  trial. 

The  court  in  general  term  affirmed  the  judgment  of  the 
court  in  special  term.  The  defendant  appealed  to  this  court. 
He  assigns  for  error  here  that  the  court  in  general  term  erred 
in  affirming  the  judgment  of  the  court  in  special  term. 

The  appellant,  in  his  brief,  discusses  only  the  following  al- 
leged errors  of  the  court  in  special  term: 

1.  That  the  court  erred  in  admitting  in  evidence  the  testi- 
mony of  Charles  Seaton,  stating  a  conversation  between  him- 
self and  one  Spotts.  But  this  is  not  an  available  error,  be- 
cause the  bill  of  exceptions  shows  that  no  objection  was  made 
to  the  introduction  of  this  testimony,  and  that  no  motion  was 
made  to  strike  it  out.  After  the  testimony  was  heard  the  de- 
fendant's counsel  said:  "We  object  to  the  witness  stating 
what  was  told  him,  because  it  was  incompetent  and  irrele- 
vant, being  hearsay ;  all  hearsay  is  objected  to.'' 

The  objection  thus  made  was  the  only  objection,  and  this 
the  court  overruled. 

2.  That  the  court  erred  in  rejecting  a  protest,  offered  by  de- 
fendant, of  a  $500  check  on  the  First  National  Bank  of  In- 
dianapolis, dated  August  11th,  1883. 

It  appeared  that  this  check  had  been  taken  up  by  another 
check  for  $500  which  had  been  paid.  The  evidence  tended 
to  show  very  clearly  that  the  defendant  had  sold  wheat  to  the 
plaintiff,  and  had  been  paid  for  it  in  three  checks,  two  of  $250 
■each,  and  one  of  $500,  and  had  never  delivered  the  wheat, 
and  that  the  checks  had  been  paid.  The  proof  offered  as  to 
the  protested  check,  afterwards  taken  up,  could  not,  if  admit- 
ted, have  had  any  effect  upon  the  finding. 
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The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 

Filed  Feb.  18, 1886. 
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The  State,  ex  rel.  Mayfield,  v.  Myers. 

jyB.XJLSA.Q^—Complaint  for  AsseBsments, — Exhibits, — In  a  suit  by  a  commiB- 
sioner  of  drainage  to  collect  an  assessment  of  benefits,  a  copy  of  the  as- 
sessment should  be  made  a  part  of  the  complaint;  otherwise  it  will  be 
bad,  and  a  bad  answer  sufficient  for  it. 

SAUE.—A'Mwer. — To  a  good  complaint  in  such  case,  an  answer  is  bad  which 
shows  that  the  original  petition  for  drainage  was  defective. 

From  the  Knox  Circuit  Cdurt. 

C  M.  Wetzel,  for  appellant. 

jF.  W.  Viehe  and  M.  J.  Niblack,  for  appellee. 

Franklin,  C. — Appellant  as  commissioner  of  drainage  for 
Knox  county,  commenced  this  suit  against  appellee  for  the  . 
collection  of  an  assessment  of  benefits  to  pay  for  the  con- 
struction of  the  drain. 

A  demurrer  to  the  complaint  was  overruled ;  the  defendant 
answered  in  two  paragraphs,  specially  and  the  general  denial ; 
a  demurrer  to  the  first  paragraph  of  answer  was  overruled ; 
plaintiff  elected  to  stand  upon  the  ruling  upon  his  demurrer 
to  the  first  paragraph  of  answer,  and  declined  to  further  re- 
ply, and  judgment  was  rendered  for  the  defendant. 

The  only  error  assigned  is  the  overruling  of  the  demurrer 
to  the  first  paragraph  of  the  answer. 

The  material  averments  in  the  first  paragraph  of  answer 
are  as  follows :  That  the  petition  for  drainage  "  neither  at 
the  time  it  was  filed,  nor  at  any  time  thereafter,  stated  that 
by  the  proposed  drainage  either  the  public  health  would  be 
improved,  or  that  any  highway  or  street  would  be  benefited 
thereby,  or  that  the  proposed  work  would  be  of  public  utility. 
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and  did  not  state  that  in  the  opinion  of  the  petitioners,  the 
proposed  drainage  would  have  any  of  these  effects,  and  stated 
nothing  concerning  these  matters."  The  above  is  copied 
from  appellee's  brief. 

This  paragraph  of  answer  only  attacks  the  sufficiency  of 
the  petition,  and  comes  too  late  to  be  a  defence  to  an  action 
to  collect  an  assessment.  The  court  had  jurisdiction  of  the 
subject-matter. 

Objections  to  the  petition,  in  order  to  be  available,  must  be 
made  before  the  order  or  "judgment  of  the  court  confirming 
and  establishing  the  assessment  of  benefits  and  injuries.'^  See 
section  4280,  R.  S.  1881,  and  section  6  of  the  act  approved 
March  8th,  1883,  Acts  1883,  p.  173,  which  read  as  follows: 
"  This  act  shall  be  liberally  construed  to  promote  the  drainage 
and  reclamation  of  wet  or  overflowed  lands ;  and  collections  of 
assessments  shall  not  be  defeated  by  reason  of  any  defect  in 
the  proceedings  occurring  prior  to  the  judgment  of  the  court 
confirming  and  establishing  the  assessment  of  benefits  and 
injuries;  but  such  judgment  shall  be  conclusive  that  all  prior 
proceedings  were  regular  and  according  to  law."  But  if 
this  paragraph  of  answer  be  bad,  there  was  no  error  in  over- 
ruling the  demurrer  to  it,  unless  there  was  a  good  complaint. 
The  complaint  states  the  substance  of  the  proceedings  to  es- 
tablish the  drain  and  the  assessment,  but  does  not  contain  a 
copy  of  the  assessment,  nor  make  it  any  part  of  the  com- 
plaint by  exhibit  or  otherwise.  The  notice,  which  is  made  a 
part  of  the  complaint,  contains  a  copy  of  the  estimates  of 
benefits,  but  not  of  injuries.  The  notice  can  not  be  the 
foundation  of  this  suit,  and  can  not  take  the  place  of  a  copy 
of  the  assessment.  It  is  the  assessment  that  creates  the  lien, 
gives  the  right  of  action,  and  is  the  foundation  of  the  suit.  See 
section  4278,  R.  8.  1881,  and  section  5,  Acts  1883,  p.  179. 
It  must  therefore  be  made  a  part  of  the  complaint,  in  order 
to  constitute  a  good  cause  of  action.  Roberts  v.  Stale,  ex  reL, 
97  Ind.  399 ;  Smith  v.  Clifford,  83  Ind.  520 ;  Crist  v.  State, 
ex  rel.,  97  Ind.  389 ;  Albertson  v.  State,  ex  rel.,  95  Ind.  370. 
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The  complaint  must  be  held  bad,  and  there  was  no  error 
in  overruling  the  demurrer  to  that  paragraph  of  the  answer. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  \vith  costs. 

Filed  Feb.  20, 1885. 


No.  12,026. 

The  State,  ex  rel.  Morley,  v.  Johnson  et  al* 

Township  Trustee.— £/t^t/i<y. — A  township  trustee  who  has  been  iir 
office  two  consecutive  terras  immediately  preceding  the  election  at  which' 
he  offers  himself  as  a  candidate  is  ineligible. 

Same. — EXtclion, —  Votes  J<ifr  Ineligible  Oandidale. — Votes  cast  for  a  person  not 
eligible  to  election  can  not  be  counted  against  eligible  candidates. 

Same. — Qualifieaium, — ForfeUure  of  Office  6y  Failure  to  QvLalify.—X  person^ 
elected  to  the  office  of  township  trustee  who  fails  to  give  bond  as  re^ 
quired  by  section  5527,  R.  S.  1881 ,  for  more  than  six  months  after  the 
election,  will  be  deemed  to  have  abandoned  the  office  unless  some  satis^ 
factory  excuse  for  the  delay  is  shown. 

From  the  Tippecanoe  Circuit  Court. 

W.  C.  Wilson  and  /.  H.  Adams,  for  appellant. 

H.  W.  Chase,  F.  S.  Chase  and  F.  W.  Chase,  for  appellees, 

Elliott,  J. — The  material  facts  stated  in  the  relator's  com- 
plaint are  these :  Johnson  was  the  auditor  of  Tippecanoe 
county  in  April  and  November,  1878,  and  his  co-appellees 
were  sureties  on  his  oflScial  bond.  The  relator  was  eligible 
to  the  oflSce  of  trustee  of  Fairfield  township,  and  was  a  can- 
didate for  that  office  in  the  spring  of  1878.  There  were  three 
candidates  voted  for  at  that  election,  the  relator,  Daniel  Muel- 
ler and  Michael  Gullagher.  The  latter  was  ineligible  because 
he  had  held  the  office  for  two  consecutive  terms  immediately 
preceding  the  election.  The  candidates  respectively  received 
of  the  votes  cast  the  following :  Gallagher,  eleven  hundred 
and  fifty-eight ;  the  relator,  nine  hundred  and  fifty-seven ;  and 
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Mueller,  eight  hundred  and  eighty-nine.  On  the  29th  day 
of  November,  1878,  the  relator  tendered  to  the  auditor  a  suf- 
ficient bond,  and  that  officer  refused  to  accept  or  approve  it. 

Our  decisions  establish  these  propositions : 

A  township  trustee  who  has  been  in  office  for  two  consecu- 
tive terms  immediately  preceding  the  last  election  at  which  he 
-offers  himself  as  a  candidate  is  ineligible.  State,  ex  reL,  v. 
Oallagher,  81  Ind.  558 ;  State,  ex  reL,  v.  Adams,  65  Ind.  393; 
Jeffries  v.  Rowe,  63  Ind.  592. 

Votes  cast  for  a  person  not  eligible  to  office  can  not  be 
counted  against  the  eligible  candidate,  receiving  the  highest 
number  of  votes.  Waldo  v.  Wallace,  12  Ind.  569;  Gulick  v. 
Ifew,  14  Ind.  93 ;  Carson  v.  McPhetridge,  15  Ind.  327 ;  Howard 
V.  Shoemaker,  35  Ind.  Ill ;  Staie,  ex  reL,  v.  Gallagher,  supra. 

It  follows  from  these  settled  propositions,  that  if  the  relator 
did  not  lose  his  right  to  the  office  by  a  failure  to  qualify  within 
the  time  limited  by  law,  he  has  a  cause  of  action  against  the 
auditor  and  his  sureties  for  a  refusal  to  accept  and  approve 
the  bond  tendered. 

The  relator  did  not  tender  his  bond  until  more  than  six 
months  after  his  election,  and  he  shows  no  excuse  for  this  long 
delay.  Our  statute  requires  that  official  bonds  shall  be  filed 
within  ten  days  after  the  receipt  of  the  commission  or  certif- 
icate, and  we  think  one  who  is  elected  to  an  office  and  delays 
filing  his  bond  for  a  period  of  six  months  has  no  right  to 
maintain  an  action  against  the  auditor  for  refusing  to  accept 
and  approve  it.  The  statute  is  plain.  It  reads  thus :  "  If 
any  officer  of  whom  an  official  bond  is  required  shall  fail, 
within  ten  days  after  the  commencement  of  his  term  of  office, 
and  receipt  of  his  commission  or  certificate,  to  give  bond  in 
the  mannner  prescribed  by  law,  the  office  shall  be  vacant." 
R.  S.  1881,  section  5527. 

The  relator,  having  so  long  delayed  to  file  his  bond,  and 
showing  no  excuse  for  the  delay,  must,  in  such  a  case  as  this, 
be  deemed  to  have  abandoned  the  office.  Having  once  elected 
to  abandon  the  office,  he  can  not  resume  it  at  his  own  pleasure. 
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The  object  of  the  statute  is  to  compel  a  person  chosen  to  of- 
fice to  qualify  within  the  time  prescribed,  and  if,  without  legal 
excuse,  he  fails  to  do  so,  he  is  in  fault,  and  must  lose  the  of- 
fice. If  a  person  elected  to  office  were  at  liberty  to  file  a  bond 
within  six  months,  he  would  have,  upon  the  same  principle,  a 
right  to  file  it  at  any  time  before  the  expiration  of  the  term, 
and  thus  great  uncertainty,  confusion  and  evil  would  result. 
If  he  is  not  in  fault,  then  the  lapse  of  time  might  not  deprive 
him  of  the  office,  but  it  is  incumbent  upon  him  to  explain 
the  delay  and  exculpate  himself  from  blame.  This  has  not 
been  attempted  in  the  case  in  hand. 

It  is  not  to  be  presumed  that  the  auditor  violated  his  of- 
ficial duties,  and  it  therefore  devolved  upon  the  relator  to 
state  such  facts  as  showed  that  he  was  in  the  right  and  that 
officer  in  the  wrong.  Jackson  School  Tp.  v.  Fdrlow,  76  Ind. 
118.     Judgment  affirmed. 

Filed  Feb.  21, 1885. 
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BoGABD,  Administrator,  r.  The  Louisville,  Evansville 
AND  St.  Louis  Railway  Company. 

Master  and  Servant. — Fellow  Servant — Negligenee.— Employing  or  Beiain' 
ing  IneompeterU  Servant. — Notice. — Pleading. — (Jomptaint. — A  master  is  not 
liable  in  damages  to  a  servant  for  injuries  resulting  from  the  negligence 
of  a  fellow  servant  engaged  in  the  same  general  employment,  unless 
he  has  been  gailty  of  negligence  in  the  employment  of,  or,  after  notice, 
continues  in  his  employment,  the  negligent  or  incompetent  employee 
through  whose  negligence  the  injury  was  caused,  and  such  negligence 
on  the  part  of  the  master  must  be  averred  in  the  complaint 

8ame. —  WTio  are  Fellow  Servants. — Pleading. — ^One  who  is  engaged  in  haul- 
ing rock  by  means  of  a  team,  and  those  who  are  engaged  in  blasting 
such  rock,  all  employed  by  a  common  master,  are  fellow  servants,  and 
such  facts  being  shown  by  a  complaint  to  recover  for  an  injury  to  the 
teamster,  an  av^ment  that  the  injured  servant  *^had  no  connection 
whatever  with  any  of  the  employees  of  the  defendant  who  were  engaged 
in  blasting  rock,"  is  a  mere  conclusion,  and  the  facts  will  control. 

From  the  Floyd  Circuit  Court. 
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Bogard,  Admiuistrator,  v.  Louisville,  Evausville  and  St.  Louis  K.  W.  Ca 

J.  H.  Stotsenburg,  for  appellant. 
A.  Bowling y  for  appellee. 

CoLERiCK,  C. — This  action  was  brought  by  the  appellant 
to  recover  damages  for  the  death  of  her  intestate,  which  it 
was  alleged  was  caused  by  the  negligence  of  the  appellee. 

A  demurrer  was  filed  to  the  complaint,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained  by  the  court,  to  which  ruling 
the  appellant  excepted,  and,  refusing  to  amend  her  complaint, 
final  judgment,  on  demurrer,  was  rendered  against  her,  from 
which  she  has  appealed  to  this  court. 

The  only  question  presented  by  the  assignment  of  errors 
for  our  consideration  is,^  was  the  complaint  sufficient  on  de- 
murrer ?  Its  material  averments  were :  "  That  before  and  on 
the  25th  day  of  September,  1881,  the  said  plaintiff^s  intestate, 
Walter  T.  Bogard,  was  employed  by  the  said  defendant  in 
hauling  rock,  by  means  of  a  team,  out  of  a  deep  cut  on  the 
line  of  said  road,  and  that  he  had  no  connection  whatever 
with  any  of  the  employees  of  said  defendant  who  were  en- 
gaged in  blasting  rock  for  said  defendant  in  said  deep  cut; 
that  while  he  was  lawfully  engaged  in  the  work  assigned  to 
him,  and  after  his  work  for  the  day  was  done,  and  as  he  was 
about  to  put  away  his  team,  he  was,  without  any  fault  or 
negligence  whatever  on  his  part,  killed  by  the  wrongful  acts 
and  omissions  of  the  said  defendant,  in  the  following  man- 
ner, viz.,  a  violent  explosion  of  gunpowder  or  other  inflam- 
mable material  used  for  the  purpose  of  splitting  rocks  in  the 
said  deep  cut,  was  caused  by  the  act  of  certain  employees  of 
the  said  defendant,  and  the  said  explosion  was  so  violent  that 
a  large  piece  of  rock,  weighing  over  sixty  pounds,  was  hurled 
with  great  force  against  the  said  decedent,  killing  him  in- 
stantly, although  he  was  two  hundred  and  fifty  yards  from 
the  said  blast ;  that  the  said  blast  was  carelessly  and  negli- 
gently prepared  by  the  said  defendant's  employees,  and  that 
the  broken  rock  that  was  necessary  to  be  put  upon  the  top  of 
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the  powder  used  for  the  blast  was  only  two  inches  in  depth, 
■when  it  should  have  been  at  least  five  inches  deep,  and  that 
by  reason  of  the  death  of  said  deceased  the  plaintiff  has  sus- 
tained damages  in  the  sum  of  ten  thousand  dollars,  for  which 
she  demands  judgment." 

It  appears  by  the  fiu5ts  averred,  that  the  death  of  the  de- 
ceased was  caused  by  the  negligence  of  his  fellow  servants  or 
<50-employees,  and  hence,  in  the  absence  of  an  averment  al- 
leging that  the  appellee  was  guilty  of  negligence  in  the  em- 
ployment, or  retention  in  its  employment,  of  the  persons  by 
and  through  whose  negligence  the  death  of  the  decedent  re- 
sulted, the  complaint  was  insufficient,  and  the  demurrer  thereto 
was  properly  sustained. 

A  master  is  not  liable  in  damages  to  an  employee  or  servant 
for  injuries  resulting  from  the  negligence  of  a  co-employee 
or  fellow  servant  engaged  in  the  same  general  employment 
(Indiana  Gar  Co.  v.  Parker,  ante,  p.  181,  and  the  cases  there 
cited),  unless  the  master  has  been  guilty  of  negligence  in 
the  employment  of,  or,  after  notice,  continuing  in  its  employ- 
ment, the  negligent  or  incompetent  employee  through  whose 
negligence  the  injury  was  caused.  Ohio,  etc.,  R.  W.  Co.  v. 
Oollam,  73  Ind.  261  (38  Am.  R.  134) ;  Boyce  v.  FUzpatrick, 
80  Ind.  526 ;  Brazil,  etc.,  Go.  v.  Cain,  98  Ind.  282.  No  such 
negligence  was  imputed  to  or  charged  against  the  appellee  in 
this  case,  and  for  the  want  of  such  an  averment  in  the  com- 
plaint it  failed  to  state  a  cause  of  action  against  the  appellee. 
Brazil,  etc.,  Co.  v.  Cain,  supra. 

The  averment  that  the  deceased  "  had  no  connection  what- 
ever with  any  of  the  employees  of  the  defendant  who  were 
engaged  in  blasting  rock  for  said  defendant  in  said  deep  cut '' 
where  his  life,  by  their  act,  was  lost,  was  a  mere  conclusion 
of  the  pleader.  The  facts  averred  show  that  they  were  his 
fellow  servants  or  co-employees,  although  engaged  in  a  dif- 
ferent branch  of  the  same  general  undertaking,  and,  there- 
fore, the  conclusion,  being  at  variance  with  the  &cts,  must  be 
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controlled  by  them.  See  City  of  Fort  Wayne  y.  DeWUt,  47 
Ind.  391.  No  error  was  committed  in  sustaining  the  demur- 
rer to  the  complaint. 

Peb  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed^ at  the  costs  of  the  appellant. 

FUedFeb.  18, 1885. 


No.  11,488. 

Kennell.  et  al.  v.  Smith. 

Practice. — Supreme  OourL — Where  the  evidence  is  not  in  the  reoord,  the 
Supreme  Court  will  not  review  the  finding  of  the  trial  court  upon  an  is- 
sue of  fact. 

Same. — AssiffnmerU  of  Error. —  TFoiver.— Assignments  of  error  not  discussed 
are  considered  as  waived. 

From  the  Cass  Circuit  Court. 
M.  D.  Fansler,  for  appellants. 

D.  B.  McConndly  R.  Magee  and  8.  T:  MoOmndl,  for  ap- 
pellee. 

Fbanklin,  C. — This  is  a  drainage  proceeding  commenced 
in  the  circuit  court  by  appellee  under  the  statute  of  1881. 

The  petition  was  filed,  notice  given  and  proof  filed;  the 
matter  referred  to  the  drainage  commissioners  and  their  re- 
port filed,  when  appellants  filed  a  remonstrance.  There  was 
a  trial  by  the  court,  a  finding  for  appellee,  and,  over  motions 
for  a  new  trial  and  in  arrest  of  judgment,  the  ditch  was  es- 
tablished, ordered  to  be  constructed,  and  one  of  the  commis- 
sioners was  appointed  to  superintend  the  work. 

The  errors  assigned  are : 

1st.  Overruling  the  demurrer  to  the  petition  and  report  of 
the  drainage  commissioners. 

2d.  Confirming  the  report  of  commissioners  and  establish- 
ing the  ditch. 
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3d.  Overruling  motion  for  a  new  trial. 

4th.  Overruling  motion  in  arrest  of  judgment. 

The  record  does  not  show  that  any  demurrer  was  filed  to 
the  petition  or  report  of  the  commissioners.  No  question  is 
presented  by  the  first  specification  of  error. 

The  only  objection  made  to  the  confirmation  of  the  report 
and  the  establishment  of  the  ditch  was  made  by  filing  the  re- 
monstrance. The  only  question  presented  and  discussed  by 
appellants  in  their  brief  is  under  the  fourth  cause  of  remon- 
strance filed  by  appellants,  which  reads  as  follows:  "^That  it 
is  not  practicable  to  accomplish  said  proposed  drainage  with- 
out an  expense  exceeding  the  aggregate  benefits.^' 

This  cause  of  remonstrance  presented  an  issue  of  fiict  to  be 
tried  by  the  court,  without  a  jury,  and  if  the  finding  was  in 
support  of  the  remonstrance,  the  proceedings  should  have  been 
dismissed.  B.  S.  1881,  section  4276.  Upon  the  trial  the  find- 
ing by  the  court  was  in  favor  of  the  petitioners.  The  evi- 
dence is  not  in  the  record,  and  no  question  is  discussed  or  re- 
ferred to  in  appellants^  brief  under  the  motion  for  a  new  triaL 
As  to  this  fourth  cause  of  remonstrance,  no  question  is  pre- 
sented to  this  court  in  a  way  that  any  decision  can  be  made 
upon  it. 

Nothing  is  said  in  appellants'  brief  in  relation  to  the  mo- 
tion  in  arrest  of  judgment.  This  assignment  of  error  is,, 
therefore,  considered  as  waived.  We  find  no  error  in  this 
record. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 
Filed  Feb.  14, 1885. 
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Berkshire    Life   Insurance  Company.!?.  Hutchings 

ET  AL. 

MoBTOAOE. — Aammption  by  Oraniee  of  Mortgage  Debt. — Aeeeptanee  by  Mori* 
gagee, — Beadssion  of  Contract  of  Sale. — Foreclosure. — JPei-wnal  Judgment. — 
Where  A.,  the  grautee  of  B.,  agrees  to  pay  B.'8  mortgage  debt  to  C.  as 
part  of  the  purchase-money  of  land,  A.  does  not  thereby  become  the 
debtor  of  C,  but  there  must  be  some  act  of  adoption  by  C.  to  entitle 
him  to  the  benefit  of  A.'s  contract ;  and  if,  before  such  adoption,  A.  and 
B^^scind  their  contract,  there  is  nothing  left  for  C.  except  his  original 
claim  against  B.,  and  in  a  suit  to  foreclose  his  mortgage  he  is  not  en- 
titled to  a  personal  judgment  against  A. 

fiAME. — Notice  of  Acceptance. — iVa<rfice.— The  question  as  to  whether  C.  gave 
notice  of  his  acceptance  of  A/s  assumption  and  agreement  to  pay  the 
mortgage  debt  is  one  of  fact,  and  the  finding  of  the  trial  court  will  not 
be  disturbed  on  the  weight  of  the  evidence. 

From  the  Marion  Superior  Court. 

M,  B.  Williams  and  W.  Henderson,  for  appellant. 

BiCKNELL,  C.  C. — The  facts  in  this  case  are  fully  stated 
in  Talburt  v.  Berkshire  Life  Ins.  Co.,  80  Ind.  434.  In  that 
<»se  a  judgment  of  said  court  in  favor  of  the  present  appel- 
lant was  reversed  on  an  appeal  by  Talburt,  because  said  court, 
in  its  special  finding,  had  lefl  undetermined  one  of  the  issues 
which  said  appellant  was  bound  to  prove,  in  order  to  recover 
SL  personal  judgment  againt  Talburt. 

The  complaint  seeks  to  foreclose  a  mortgage  executed  to 
the  plaintiff  by  Hutchings,  and  it  demands  a  personal  judg- 
ment against  him  on  the  notes,  and  a  like  judgment  against 
Talburt,  because  he,  as  purchaser  of  the  mortgaged  premises, 
agreed  with  Hutchings  to  pay  the  mortgage  debt  as  part  of 
the  purchase-money. 

On  the  former  hearing,  this  court  held  that  when  a  mort- 
gagor sells  and  conveys  the  mortgaged  premises,  and  his 
grantee  assumes  the  payment  of  the  mortgage  debt,  the  mort- 
gagee, in  a  foreclosure  suit,  can  not  recover  a  personal  judg- 
ment against  such  grantee,  unless  she  has  accepted  him  as 
her  debtor.     Prior  to  such  acceptance,  the  mortgagor,  orig- 
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inally  the  principal  debtor,  can  not  by  such  agreement  of  his 
grantee,  be  discharged,  nor  can  he  be  made  a  mere  surety  for 
his  grantee,  without  the  assent  of  the  mortgagee,  but  after 
such  acceptance  the  grantee  becomes  the  principal  debtor, 
and  the  mortgagor  is  either  absolutely  discharged  or  remains 
liable  as  surety  for  his  grantee,  according  to  the  agreement 
of  all  the  parties.  While  the  relations  of  such  mortgagor 
and  grantee  remain  unchanged,  the  institution  of  a  suit 
against  them  by  the  mortgagee  suflBciently  indicates  such  ac- 
ceptance, but  if  in  the  meantime,  and  before  any  acceptance, 
the  relations  between  such  mortgagor  and  grantee  have  been 
terminated  by  a  bona  fide  rescission  of  their  contract,  the 
case  becomes  the  same  as  if  no  such  contract  ever  existed, 
and  the  right  of  the  mortgagee  as  against  such  former  grantee 
no  longer  exists. 

If  A.,  for  a.  sufficient  consideration,  agrees  with  B.  to  pay 
B.^s  debt  to  C,  A.  does  not  thereby  become  the  debtor  of  C, 
It  requires  some  act  of  adoption  by  C.  to  entitle  him  to 
the  benefit  of  A.'s  contract,  and  if  before  such  adoption  A. 
and  B.  rescind  their  contract,  there  is  nothing  left  for  C.  ex- 
cept his  original  claim  against  B.  Davis  v.  Galloway,  30 
Ind.  112;  Miller  v.  Billingsly,  41  Ind.  489;  Durham  v. 
£i8chof,  47  Ind.  211;  2  Story  Eq.  Jur.,  section  973,  n.  2; 
Kelly  v.  Roberts,  40  N.  Y.  432;  1  Jones  Mort.,  sections  763, 
764;   Oamahan  v.  Tousey,  93  Ind.  561. 

The  superior  court,  in  special  term,  on  a  new  trial,  found 
for  the  defendant  Talburt,  who  was  the  only  party  defending. 
At  the  request  of  the  parties,  the  court  made  a  special  finding 
of  the  facte  and  stated  conclusions  of  law  thereon.  There  was 
no  exception  to  the  conclusions  of  law.  The  plaintiff  moved 
for  a  new  trial.  This  motion  was  overruled,  and  judgment 
was  rendered'on  the  finding.  The  plaintiff  appealed  to  the 
court  in  general  term.  There  the  judgment  was  affirmed. 
The  plaintiff  appealed  to  this  court. 

The  first  error  discussed  by  the  appellant  in  ite  brief  is,  that 
Vol.  100.— 32 


498  SUPREME  COURT  OF  INDIANA, 

Berkshire  Life  Insurance  Company  v.  Hutchings  et  aL 

the  court  in  special  term  erred  in  overruling  the  appellant's 
demurrer  to  the  first  paragraph  of  the  defendant  Talburt's 
answer. 

This  paragraph  of  answer  was  pleaded  to  so  much  of  said 
complaint  as  sought  a  personal  judgment  against  Talburt. 
After  admitting  the  principal  allegations  of  the  complaint,  it 
alleges  that  aft«r  the  execution  of  the  deed  from  Hutchings, 
and  before  the  defendant  discovered  that  lots  117  and  118  had 
been  conveyed  to  him  instead  of  lots  217  and  218  which  he 
had  bought,  he  paid  $150  for  the  purpose  of  keeping  down 
the  interest  which  he  supposed  was  on  the  lots  so  conveyed  to 
him,  but  that  the  plaintiff  never  claimed  of  the  defendant 
that  he  had  agreed  to  pay  said  $3,000  and  interest,  and  never 
notified  him  that  the  plaintiff  accepted  his  supposed  promise 
to  pay  said  debt ;  and  that  in  the  meantime,  after  the  execu- 
tion of  said  deed,  and  before  the  discovery  of  said  mistake, 
judgments  had  been  obtained  against  said  Hutchings  for  an 
amount  far  exceeding  the  value  of  said  lots,  and  he  had  become 
totally  insolvent,  and  unable  to  make  a  good  title  to  said  lots 
217  and  218,  and  that  in  consideration  thereof  said  Talburt 
and  Hutchings  rescinded  said  contract  for  the  sale  of  said  lots^ 
said  Talburt  agreeing  that  said  Hutchings  might  retain  all 
moneys  paid  by  Talburt  to  him,  and  agreeing  to  give  up  all 
right  of  action  against  Hutchings  on  his  covenants  in  said 
deed,  and  said  Hutchings  releasing  said  Talburt  from  his  agree- 
ment to  pay  said  mortgage  debt.  The  answer  also  states  that 
said  Talburt  never  had  possession  of  said  lots  217  and  218. 

Under  the  authorities  above  referred  to,  this  was  a  good  an- 
swer to  a  complaint  seeking  a  personal  judgment  against 
Talburt. 

In  Camahan  v.  Tousey,  supra,  this  court  said :  "  If  the 
party,  for  whose  benefit  a  contract  is  made,  neglects  to  give 
notice  of  his  acceptance  of  it,  he  incurs  the  peril  of  its  abro- 
gation, and  if,  without  having  given  such  notice,  he  brings 
an  action,  he  may  be  defeated  by  the  plea  and  proof  of  a  re- 
scission, accomplished  before  the  service  of  the   summons^ 
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just  as  he  may  be  defeated,  if  he  does  give  notice,  by  proof 
of  a  rescission  before  the  notice  was  served/' 

The  consequences  of  a  want  of  notice  of  acceptance  would 
not  be  obviated  by  the  fact  that  prior  to  the  discovery  of  the 
mistake  in  his  deed,  Hutchings  became  insolvent  and  unable 
to  make  title  to  the  lots  sold.  Such  a  fact  would  add  nothing 
to  the  rights  of  the  insurance  company,  although  it  might  ex- 
plain Talburt's  desire  to  rescind  the  contract.  The  court  in 
special  term  did  not  err  in  overruling  the  appellant's  demur- 
rer to  the  first  paragraph  of  the  appellee  Talbuit's  answer. 

The  only  reasons  for  a  new  trial,  discussed  in  the  appel- 
lant's brief,  are,  that  the  findings  and  decision  of  the  court  in 
special  term  are  not  sustained  by  sufficient  evidence  and  are 
contrary  to  law. 

These  objections  are  discussed  by  the  appellant  with  ex- 
clusive reference  to  finding  No.  17,  which  is  as  follows : 

"  17.  The  plaintiff  did  not,  prior  to  the  date  of  said  rescis- 
sion between  said  Hutchings  and  Talburt,  notify  said  Talburt 
that  it,  the  plaintiff,  had  accepted  said  Talburt's  assumption 
and  agreement  to  pay  the  said  mortgage  debt." 

Upon  this  point  Talburt  testified  as  follows : 

Question.  "  State  whether  or  not  you  at  any  time  before 
the  rescission  received  any  notice  from  the  Berkshire  Life  In- 
surance Company  that  they  accepted  your  assumption  and 
agreement  to  pay  that  debt?"  Answer.    "  I  never  did.'"' 

Question.  "  State  whether  you  ever  received  such  a  notice 
at  any  time?"  Answer.  "I  never  had  any  transaction  with 
them  (the  Berkshire  Company)  until  this  suit  was  instituted ; 
I  did  not  know  Mr.  Henderson,  and  I  had  nothing  to  do  with 
any  one  except  Mr.  Hutchings ;  it  was  between  him  and  me." 

The  appellant  claims  that  the  following  evidence  overcomes 
this  positive  denial  of  Talburt,  and  shows  that  there  was  an 
acceptance  by  the  plaintiff  of  Talburt's  obligation,  and  that 
he  was  duly  notified  of  such  acceptance  before  the  rescission. 

It  appeared  in  evidence  that  Hutchings  had  told  Talburt 
that  the  interest  was  to  be  paid  at  the  Bank  of  Commerce  at 
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Indianapolis,  and  that  Talburt  had  paid  four  of  the  coupon 
notes  for  interest,  and  that  he  always  got  a  notice  of  the  ma- 
turity of  each  of  these  four  notes  from  the  teller  or  cashier, 
or  some  officer  of  said  bank,  and  then  remitted  by  drafl. 

These  notices  were  in  the  following  form : 

"J.  D.  Hutchings:  Your  note  for  $150  will  be  due  at  this 
bank  November  14th,  1876.      .      A.  Jameson,  Cashier." 

It  appeared  also  that  William  Henderson,  the  agent  of  the 
appellant,  was  the  president  of  the  Bank  of  Commerce,  and 
that  A.  Jameson  was  cashier  of  said  bank,  and  that  Talburt 
received  the  following  letter: 

"  I  return  your  check  on  First  National  Bank.  The  note 
you  have  to  pay  is  payable  in  exchange  on  New  York.  Please 
get  from  your  bank  a  draft  on  New  York  and  remit  it  to  us 
by  first  mail.       (Signed)     William  Henderson,  Pres." 

Which  letter  Talburt  answered  as  follows : 
^^ Alexander  C.  Jameson.     November  13<A,  1876: 

"  Dear  Sir  :  Enclosed  please  find  New  York  draft  for  one 
hundred  and  fifty  dollars  in  payment  of  J.  D.  Hutchings' 
note,  due  12th  to  14th.  You  should  have  deposited  my 
check  and  had  your  bank  furnish  you  exchange  since  the  note 
is  payable  in  Indianapolis.  Yours,  truly, 

"C.W.  Talburt." 

Here  was  a  question  of  fact  to  be  determined  by  the  court* 
The  court  trying  the  cause  having  found  that  there  was  no 
notice  of  the  acceptance  by  the  insurance  company  of  Tal- 
burt's  obligation,  and  there  being  evidence  tending  to  sup- 
port the  finding,  this  court  can  not  disturb  it  ui>on  an  alleged 
preponderance  of  evidence  against  it.  Western  U.  TeL  Oo,  v. 
Kilpoirickf  97  Ind.  42;  Robinson  v.  Snyder,  97  Ind.  56; 
Frenzel  v.  Bradbury,  97  Ind.  603. 

We  can  not  say  that  the  finding  and  decision  of  the  court 
are  not  sustained  by  the  evidence  or  are  contrary  to  law. 

The  superior  court  in  general  term  did  not  err  in  affirming 
the  judgmient  of  the  court  in  special  term. 

The  judgment  ought  to  be  affirmed. 
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Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 

Filed  March  12, 1885. 


No.  11,759. 
HuDNUT  V.  Weir. 


Statute  of  Frauds.— Aro/  Contract. — PenonaUy.^Connderation.'-A  pa- 
rol contract  for  the  purchase  of  five  thousand  bashels  of  com,  at  fifty 
cents  per  bushel,  payable  on  deliverj,  the  purchaser  as  a  part  consider- 
ation of  the  sale  to  furnish  bags  in  which  to  put  the  com  when  shelled^ 
which  he  does  to  the  value  of  $100,  is  within  the  statute  of  frauds  and 
can  not  be  enforced. 

Same. — Earnest. — Bart  Payment — In  such  case  the  delivery  of  the  bags  ia 
not  "  earnest  or  part  payment." 

From  the  Posey  Circuit  Court. 

A.  P.  Hovey  and  G,  V,  Menzies,  for  appellant. 

W.  P.  Edson,  for  appellees. 

Mitchell,  J. — The  facts,  as  stated  in  the  complaint,  are, 
that  in  January,  1883,  Charles  Weir  sold  to  Theodore  Hudnut 
five  thousand  bushels  of  corn  then  owned  by  him,  for  which 
Hudnut  agreed  to  pay  fifty  cents  per  bushel,  the  corn  to  be 
delivered  by  the  seller  on  the  bank  of  the  Wabash  river.  A& 
a  part  of  the  consideration  of  the  sale  the  purchaser  agreed 
to  furnish  sacks  in  which  to  put  the  corn  after  it  was  shelled,, 
and  it  was  agreed  that  he  should  receive,  take  away,  and  pay 
for  the  corn  as  soon  as  it  was  shelled  and  delivered  on  the 
bank  of  the  river. 

It  is  then  averred  "  that  in  pursuance  and  part  performance 
of  said  contract,  said  defendant  did  then  and  there  ftirnish 
and  deliver  to  plaintifi*  fifteen  hundred  sacks,  of  the  value  of 
one  hundred  dollars ;  '^  that  the  plaintiff  aft^r  receiving  said 
sacks  proceeded  to  shell  the  corn  and  put  it  in  the  sacks  de- 
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livered  to  him,  and  then  delivered  it  in  good  order  at  the 
place  stipulated,  and  notified  the  defendant,  who  refused  to 
receive  and  accept  the  same ;  that  the  plaintiff  was  compelled 
to  sell  the  corn  at  a  sacrifice,  and  sustained  damages,  etc. 

A  demurrer  was  overruled  to  the  complaint,  and  this  rul- 
ing is  assigned  for  error. 

There  being  no  averment  in  the  complaint  that  there  was 
a  "  note  or  memorandum  in  writing  of  the  bargain,"  it  will 
be  presumed,  following  the  rule  in  Krohn  v.  Bantz,  68  Ind. 
277,  that  no  writing  was  signed. 

No  note  or  memorandum  in  writing  having  been  made,  as 
required,  and  no  part  of  the  corn  having  been  delivered  and 
received  under  the  contract,  it  is  conceded  that  the  contract  was 
void,  unless  the  fact  of  the  delivery  by  the  purchaser  to  the 
seller  of  the  sacks  in  which  to  deliver  the  com  took  it  out 
of  the  statute. 

Where  no  written  memorandum  is  signed  by  the  party  to 
be  charged,  and  no  part  of  the  property  sold  is  delivered,  then, 
in  order  that  the  contract  may  not  fiill  within  the  statute,  it 
is  necessary  that  the  party  alleging  it  shall  furnish  unequivo- 
cal proof  that  something  of  value  was  delivered  to  the  seller, 
either  "  in  earnest,  to  bind  the  bargain,  or  in  part  payment  '* 
of  the  price  to  be  paid  for  the  property  which  was  the  sub- 
ject of  the  alleged  contract. 

The  giving  of  something  of  value  as  "  earnest,"  or  the  part 
payment  of  the  price,  are  considered  as  facts,  independent  of 
the  contract,  which  are  susceptible  of  parol  proof,  and  when 
the  proof  of  either  is  added  to  the  parol  proof  of  the  con- 
tract, it  is  regarded  as  a  sufficient  safeguard,  so  as  to  admit 
of  the  dispensing  with  the  other  requirements  of  the  statute. 
1  Benj.  Sales,  section  189. 

It  was  said  in  the  case  of  Howe  v.  Haywardy  108  Mass. 
54  (11  Am.  R.  30G),  that,  "As  used  in  the  statute  of  frauds, 
^earnest'  is  regarded  as  a  part  payment  of  the  price,"  and  it 
was  held  in  that  case,  as  also  by  this  court  in  Noakea  v.  Morcy, 
30  Ind.  103,  that  a  check  delivered  as  a  forfeiture,  in  a  case 
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of  non-performance,  was  neither  part  payment  nor  earnest, 
and  so,  too,  it  was  held  in  Krohn  v.  Bantz,  supra,  that  where 
the  purchaser  delivered  his  note,  not  governed  by  the  law 
merchant,  it  would  not  be  regarded  either  as  part  payment 
or  earnest. 

The  contract  as  it  is  averred  in  the  complaint  in  this  case 
is,  that  the  "  defendant  agreed  to  pay  the  sum  of  fifty  cents 
per  bushel  for  said  lot  of  corn,"  and  as  a  "  part  of  the  con- 
sideration for  said  sale,  the  defendant  agreed  to  furnish  the 
sacks  in  which  to  put  said  corn."  It  is  then  averred  that 
'^  in  pursuance  and  in  part  performance  of  said  contract," 
the  defendant  delivered  the  sacks. 

The  substance  of  the  transaction  as  the  complaint  exhibits 
it  is,  the  appellant  purchased  the  appellee's  corn  at  a  stipu- 
lated price,  and  agreed  to  furnish  his  own  sacks  to  the  seller 
in  which  to  deliver  it.  In  pursuance  of  this  agreement  he 
delivered  the  fifteen  hundred  sacks  which  were  to  be  returned 
to  him  with  the  com.  We  think  it  can  not  be  said  that  this 
was  a  part  payment  of  the  price  of  the  corn.  At  section  194 
of  1  Benjamin  on  Sales,  it  is  said :  "  There  seems,  therefore, 
no  reason  to  doubt  that  the  part  payment  required  by  the 
statute  of  frauds  as  an  act  in  addition  to  the  parol  contract,  in 
order  to  make  a  sale  good,  need  not  be  made  in  money,  but 
that  anything  of  value  which  by  mutual  agreement  is  given  by 
the  buyer  and  accepted  by  the  seller  ^on  account'  or  in  part 
satisfaction  of  the  price  will  be  equivalent  to  part  payment." 

The  sacks  continued  the  property  of  the  appellant  aft^r,  the 
same  as  before,  they  were  delivered  to  the  seller.  The  appel- 
lee took  no  property  in  them,  nor  other  right,  except  to  fill 
them  with  corn  and  return  them. 

A  learned  court  has  said :  "  The  statute  of  frauds  has  been 
pronounced  by  high  authority  (Kent's  Comm.,  2  V.,  494),  to 
be,  in  many  respects,  the  most  comprehensive,  salutary,  and 
important  legislative  regulation  on  record,  affecting  the  secu- 
rity of  private  rights.  Its  benefits  it  is  believed  will  be  most 
effectually  •secured,  by  rejecting  refined  distinctions,  overlook- 


604  SUPREME  CX)URT  OF  IXDLAJNA, 

Elwood  r.  Beymer  cl  a/. 

ing  the  supposed  equity  of  particular  cases,  and  adhering 
steadily  to  its  language  as  the  best  exponent  of  the  intention 
of  the  legislature."  Shindler  v.  HoustoUy  1  Corns.  (N.  Y.)  261. 

We  are  of  opinion  that  the  demurrer  to  the  complaint  should 
have  been  sustained. 

Judgment  reversed,  with  costs,  with  directions  to  proceed 
according  to  this  opinion. 
Filed  Feb.  14, 18S5. 


No.  11,536. 

Elwood  v.  Beymer  et  al. 

Former  Adjudicatiok. — Sufficiency  of  Angwer.  —  Partition.  —  Demurrer, — 
Where  a  defendant,  in  an  action  for  the  partition  of  land,  files  a  cross 
complaint  setting  up  certain  equitable  liens  on  the  land  for  improve- 
ments made,  taxes  paid  and  interest  thereon,  an  answer,  stating  in  sub- 
stance that  the  matters  alleged  in  such  cross  complaint  were  or  might 
have  been  litigated  in  a  former  suit  for  the  partition  of  the  same  land, 
between  substantially  the  same  parties,  claiming  respectively  the  same 
shares  by  the  same  title  as  in  the  pending  action,  is  good  on  demurrer 
as  an  answer  of  fol-mer  adjudication,  in  bar  of  such  action. 

From  the  Grant  Circuit  Court. 

J.  A.  Kersey  and  L.  D.  Baldwin,  for  appellant. 

B.  G.  Shinn,  J.  Noonan  and  H.  Browrdee,  for  appellees. 

HowK,  J. — The  appellees,  Catharine  and  Sealy  Beymer, 
commenced  this  suit  against  the  appellant,  Vashti  Elwood, 
and  Jane  and  John  Boxell,  and  one  Trelawney  Camblin,  who 
is  named  as  one  of  the  appellees  in  this  court,  to  obtain  the 
partition  of  certain  real  estate,  particularly  described,  in  Grant 
county.  In  her  complaint  the  appellee  Catharine  Beymer  al- 
leged that  she  and  the  defendants  to  her  suit  were  the  owners 
of  such  real  estate,  as  the  widow  and  heirs  at  law  of  one 
Thomas  G.  Elwood,  deceased,  who  died  in  or  about  the  year 
1861,  seized  in  fee  of  the  real  estate  in  controversy  herein, 
and,  also,  of  another  described  parcel  of  land  in  Gr^nt  county ; 
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that,  at  his  death,  Thomas  G.  Elwood  left  the  appellant,  Vashti 
Elwood,  as  his  widow,  and  Jane  Boxell,  George  W.,  David 
R.,  Newton,  John,  Eugene  and  Phoebe  C.  Elwood,  his  chil- 
dren, as  his  only  heirs  at  law ;  that  afterwards  Eugene  El- 
wood died  intestate,  and  without  issue,  and  thereupon  the  real 
estate  descended  and  became  vested  as  follows :  An  undivided 
one-third  in  appellant  Vashti,  and  an  undivided  one-ninth 
each  in  Jane  Boxell,  George  W.,  David  R,,  Newton,  John 
and  Phoebe  C.  Elwood ;  that  George  W.  Elwood  died  intes- 
tate in  1863,  leaving  the  appellee  Catharine  Beymer  as  his 
widow  and  sole  heir  at  law,  and  to  whom  his  entire  interest 
in  such  real  estate  descended,  as  his  whole  estate,  real  and  per- 
sonal, was  of  less  value  than  one  thousand  dollars;  that  aft;er- 
wards  David  R.  Elwood  purchased  and  became  the  owner  of 
the  shares  of  Newton  and  John  Elwood  in  such  real  estate, 
and  then  had  his  entire  interest  in  the  land,  being  then  the 
undivided  one-third  part  thereof,  set  off  to  him  in  severalty, 
in  a  partition  suit  instituted  by  him  in  the  court  below,  at  its 
September  term,  1878;  that  thereupon  the  residue  of  the  real 
estate,  now  in  controversy,  vested  as  follows :  An  undivided 
one-half  part  in  the  appellant  Vashti  Elwood,  and  an  undi- 
vided one-sixth  part  each  in  Jane  Boxell,  appellee  Catharine 
Beymer,  and  Phoebe  C,  who  afterwards  married  the  appellee 
Trelawney  Camblin,  and  died,  leaving  him,  Trelawney,  as  her 
surviving  husband  and  sole  heir  at  law,  to  whom  her  interest 
in  such  real  estate  descended.  Wherefore  the  appellee  Catha- 
rine Beymer  prayed  for  partition,  etc. 

The  cause  was  put  at  issue  and  tried  by  the  court,  and  a 
finding  was  made,  in  substance,  as  follows:  1.  Appellant, 
Vashti  Elwood,  for  improvements  made  and  taxes  paid  on 
the  real  estate  in  controversy,  was  entitled  to  have  $168.12  in 
value  thereof  set  off  to  her,  and  was  then  entitled  to  have  two- 
thirds  of  the  residue  of  the  real  estate  also  set  off  to  her.  2» 
Appellees  Catharine  Beymer  and  Trelawney  Camblin  were- 
each  entitled  to  the  one-sixth  part  of  such  residue  of  the  real 
estate.     The  commissioners  appointed  to  make  such  partitioa 
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reported  to  the  court  that  the  real  estate  could  not  be  divided 
without  damage  to  the  owners.  Thereupon  it  was  ordered 
and  adjudged  that  the  land  be  sold^  and  a  commissioner  was 
appointed  by  the  court  to  make  such  sale.  Appellant's  mo- 
tion for  a  new  trial  having  been  overruled,  she  has  appealed 
to  this  court. 

In  their  brief  of  this  cause  the  appellant's  counsel  say: 
"  The  principal  errors  relied  upon  for  the  reversal  of  the  judg- 
ment are  the  overruling  of  appellant's  demurrer  to  appellees' 
answer  to  her  cross  complaint,  and  the  overruling  of  her  mo- 
tion for  a  new  trial."  These  are  the  only  alleged  errors  of 
which  mention  is  made  in  their  brief,  and  the  only  errors 
which  we  find  it  necessary  to  notice  in  this  opinion. 

In  her  cross  complaint  the  appellant  stated  the  ownership 
of  the  real  estate  by  her  deceased  husband,  Thomas  G.  El- 
wood, and  the  descent  and  inheritance  thereof,  substantially 
as  the  same  are  alleged  in  appellees'  complaint.  She  then  al- 
leged that  at  the  death  of  her  husband,  in  1861,  the  real  es- 
tate was  not  worth  more  than  $1,500,  and  his  personal  estate 
did  not  exceed  $300  in  value,  and  he  was  indebted  in  the  sum 
of  $300;  that  there  was  never  any  administration  upon  his 
estate,  but  appellant  paid  the  indebtedness  of  his  estate  out 
of  her  own  means;  that  after  deducting  such  indebtedness 
and  appellant's  one-third  interest,  the  value  of  the  share  of 
•each  of  the  surviving  children,  in  his  entire  estate,  was  $150; 
that  George  W.  Elwood,  the  deceased  husband  of  the  appel- 
lee Catharine  Beymer,  through  whom  she  claimed  title  in  her 
complaint,  received  from  his  father,  Thomas  G.  Elwood,  by 
way  of  an  advancement  in  1860,  one  horse  worth  $75 ;  that 
he  and  appellee  Catharine,  then  his  wife,  became  indebted  to 
the  appellant  in  the  sum  of  $237 ;  and  that  after  the  death 
of  George  W.  Elwood  appellee  Catharine  became  indebted  to 
appellant  in  the  sum  of  $425,  bills  of  particulars  of  each  of 
which  sums  were  filed  with  the  cross  complaint.  Appellant 
also  alleged  that  her  daughter,  Phoebe  C.  Camblin,  through 
whom  appellee  Trelawney  Camblin  claimed  title  to  one-sixth 
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of  the  real  estate,  became  indebted  to  appellant  in  the  sum 
of  $380  before  her  marriage  to  Trelawney,  and  in  the  further 
sum  of  $65  after  such  marriage,  of  which  sums  bills  of  par- 
ticulars were  filed  with  the  cross  complaint.  Appellant  further 
averred  that  the  indebtedness  of  George  W.  Elwood  and  ap- 
pellee Catharine,  as  aforesaid,  was  incurred  by  them  more  than 
twenty  years  before  the  commencement  of  this  suit,  and  was 
largely  in  excess  of  the  value  of  the  share  which  appellee 
Catharine  claimed  in  the  real  estate ;  and  that  for  more  than 
twenty  years  the  appellant  held  and  owned  the  share  of  George 
W.  Elw^ood  in  the  real  estate,  adversely  to  him  while  he  lived, 
and  to  the  appellee  Catharine  as  his  heir,  since  his  death  ;  that 
by  reason  of  the  indebtedness  as  aforesaid  of  the  appellee 
'Catharine,  and  of  Phoebe  C.  and  Trelawney  Camblin,  the  ap- 
pellant had  and  held  good  and  valid  equitable  liens  on  any 
and  all  interest  of  the  appellee  Catharine  and  of  the  appellee 
Trelawney  in  the  real  estate  in  controversy ;  and  that  appel- 
lant then  held  possession  of  such  real  estate  by  virtue  of  the 
liens  aforesaid,  in  addition  to  her  claim  by  twenty  years*  pos- 
session, and  that  she  ought  to  have  her  said  claims  out  of  any 
interest  the  appellees  Catharine  and  Trelawney,  or  either  of 
them,  might  have  in  such  real  estate.     Wherefore,  etc. 

In  an  additional  paragraph  of  cross  complaint  the  appel- 
lant alleged  that  for  more  than  twenty  years  prior  to  the  com- 
mencement of  this  suit,  she  and  Jane  Boxell  had  and  held 
open,  notorious  and  uninterrupted  possession  of  the  real  es- 
tate in  controversy,  claiming  title  thereto,  to  the  entire  ex- 
clusion of  and  adversely  to  the  appellees;  that  they  had  no 
right  to,  nor  interest  in,  such  real  estate,  and  that  their  pre- 
tended claim  for  partition  was  a  cloud  upon  appellant's  title. 
Wherefore,  etc. 

The  appellees  Catharine  Beymer  and  Trelawney  Camblin 
jointly  answered  appellant's  cross  complaint,  and  said  that  at 
the  September  term,  1878,  of  the  court  below,  David  R.  El- 
wood filed  his  complaint  against  appellant,  Vashti  Elwood, 
Jane  and  John  Boxell,  appellees  Catharine  and  Sealy  Bey- 
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mcr  and  Phoebe  C.  Ehvood,  for  the  partition  of  eighty  acres 
of  land,  of  which  the  real  estate  now  in  controversy  was  a 
part;  that,  in  his  complaint,  David  R.  El  wood  alleged  that 
he  was  the  owner  of  one-third  in  value,  appellant  Vashti 
was  the  owner  of  one-third  in  value,  and  that  Jane  Boxell^ 
appellee  Catharine  and  Phoebe  C.  Elwood  were  each  the 
owner  of  one-ninth  in  value  of  the  eighty  acres  of  land ;  that 
the  court  below  had  competent  jurisdiction  of  the  persons  of 
the  parties  to,  and  of  the  subject-matter  of,  such  action ;  and 
that  said  David  R.  Elwood  asked  that  his  share  of  the  eighty 
acres  of  land  be  set  off  to  him  in  severalty ;  that  such  cause 
coming  on  for  trial,  it  was  agreed  in  writing  by  the  parties 
to  the  suit,  and  found  and  adjudged  by  the  court,  that  David 
R.  Elwood  and  appellant  were  each  the  owner  of  one-third^ 
and  Jane  Boxell,  Catharine  Beymer  and  Phoebe  C.  Elwood 
were  each  the  owner  of  one-ninth  of  the  eighty  acres  of 
land,  and  that  the  share  of  David  R.  Elwood  be  set  off  to  him 
in  severalty  ;  and  that  commissioners  were  duly  appointed  to 
make  such  partition,  which  they  did  and  made  report  thereof 
to  the  court,  and  such  report  was  approved  and  confirmed  by 
the  court;  that  such  judgment  of  partition  had  never  been 
appealed  from,  but  remained  in  full  force  and  effect. 

And  the  appellees  averred  that,  by  the  terms  of  such  judg- 
ment, appellant  Vashti  was  adjudged  to  be  the  owner  of  one- 
half,  and  the  appellee  Catharine  and  Phosbe  C.  Elwood  were 
each  adjudged  to  be  the  owner  of  one-sixth  of  the  real  estate 
now  in  controversy;  that  since  the  rendition  of  such  judg- 
ment, Phoebe  C.  Elwood  had  intermarried  with  appellee 
Trelawney  Camblin,  and  had  died  without  issue,  leaving 
Trelawney  her  only  heir,  her  interest  in  such  real  estate  be- 
ing of  less  value  than  $1,000;  wherefore  the  appellees  said 
that  all  matters  of  improvements,  taxes  paid  and  .interest 
upon  such  real  estate,  prior  to  the  commencement  of  that 
suit,  had  been  fully  determined  and  adjudicated;  that  appel- 
lant Vashti  had  acquired  no  title  to  nor  interest  in  such  real 
estate  since  the  rendition  of  such  judgment ;  and  that  the  ap- 
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pellees,  and  those  under  whom  they  claim,  were  each  ad- 
judged to  be  the  owner  of  an  undivided  one-sixth  part  of  such 
real  estate,  and  that  they  still  owned  such  interest  therein. 

It  is  earnestly  insisted  on  behalf  of  the  appellant^  that  the 
trial  court  erred  in  overruling  her  demurrer  to  this  answer  to 
her  cross  complaint,  and  this  ruling  of  the  court  presents  for 
our  decision  the  controlling  question  in  this  case.  Is  the 
answer  good  as  a  plea  of  former  adjudication  ?  Does  it  show 
that  the  matters  stated  by  appellant  in  her  cross  complaint 
were  or  might  have  been  litigated  in  the  former  suit  for  the 
partition  of  the  same  land,  between  substantially  the  same 
parties,  claiming  respectively  the  same  shares  by  the  same 
title,  as  in  the  case  in  hand  ?  Under  the  decisions  of  this 
court,  from  its  earliest  organization  down,  there  would  seem 
to  be  but  one  answer  to  the  first  of  these  questions,  and  this,  for 
the  reason  suggested  in  the  second  question,  namely,  that  mat- 
ters pleaded  by  appellant,  in  her  cross  complaint,  might  have 
been  litigated  in  the  former  suit  mentioned  in  appellees'  an- 
swer. Sixty  years  ago,  in  Fischli  v.  Fischliy  1  Blackf.  360, 
this  court  said :  "  Whenever  a  matter  is  adjudicated,  and 
finally  determined  by  a  competent  tribunal,  it  is  considered 
as  forever  at  rest.  This  is  the  principle  upon  which  the  re- 
pose of  society  materially  depends ;  and  it  therefore  prevails, 
with  a  very  few  exceptions,  throughout  the  civilized  world. 
This  principle  not  only  embraces  what  actually  was  deter- 
mined, but  also  extends  to  every  other  matter  which  the 
parties  might  have  litigated  in  the  case."  The  doctrine  of 
the  case  cited,  upon  the  point  now  under  consideration,  is 
the  recognized  law  of  this  State,  and  has  been  approved  and 
followed,  without  doubt  or  question,  in  many  of  the  more 
recent  decisions  of  this  court.  Richardson  v.  Jones,  58  Ind. 
240;  Kramer  v.  Matthews,  68  Ind.  172;  Green  v.  Glynn,  71 
Ind.  336 ;  Sauer  v.  Twining,  81  Ind.  366  ;  Ulrich  v.  Drischell, 
88  Ind.  354 ;  StaJte,  ex  rei,  v.  Krug,  94  Ind.  366 ;  Farrar  v. 
Clark,  97  Ind.  447. 

Appellant's  counsel  concede,  in  argument,  that  the  rule  in 


too 

610 

128 

mh 

100 

510^ 

131 

luSI 

100 

510 

136 

317^ 

100 

510 

141 

482 

100 

510 

144 

276 

146 

330 

,m 

"510 

>148 

96 

0152  2581 

100 

510' 

163 

672 

,100 

510 

166 

319 

156 

628 

510  SUPREME  COURT  OP  INDIANA, 

Petrj  V.  Ambrosher  et  at. 

this  State  is  as  we  have  stated  it,  and  as  it  has  been  so  long 
and  so  often  declared  to  be,  but  they  claim  that  the  rule  is 
not  applicable  to  the  case  in  hand,  because  the  parties  to  this 
record  were  all  defendants,  and  therefore  not,  as  to  each  other, 
adversary  parties  in  the  former  suit.  It  is  none  the  less  true,, 
however,  that  the  appellant  might  have  filed  her  cross  com- 
plaint in  the  former  suit,  and  might  then  have  litigated  every 
matter  which  she  seeks,  by  her  cross  complaint  in  this  case, 
to  litigate  with  the  appellees.  Crane  v.  Kimmer,  77  Ind. . 
215.  Our  conclusion  is  that  the  appellees'  answer  of  the 
former  adjudication  was  a  good  defence  to  appellant's  cross 
complaint,  and  that  her  demurrer  to  such  answer  was  cor- 
rectly overruled. 

The  error  assigned  by  appellant,  upon  the  overruling  of 
her  motion  for  a  new  trial,  presents  questions  in  relation  to 
the  sufficiency  of  the  evidence  to  sustain  the  finding,  and  the 
amount  allowed  appellant  for  improvements  made  and  taxes 
paid  by  her,  which  she  claims  was  too  small.  We  can  not 
disturb  the  finding  of  the  court,  as  to  either  of  these  matters, 
upon  the  evidence. 

The  judgment  is  affirmed,  with  costs. 
FUed  Feb.  24,  1885. 


No.  12,012. 
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Injunction. — JvdgmcrU. — Right  of  Land-Ovmer  to  Enjain  SaU  of  Land  on 
■  Judgment  a^aiwU  Another. — A  land-owner  may  maintain  an  injunction  to 
prevent  the  sale  of  his  land  upon  a  judgment  rendered  against  another 
person. 
Judgment. — Arftcs. — One  who  is  not  made  a  partv  to  an  action  is  not 
concluded  by  the  judgment  therein  rendered. 
»  Pabties. — Necetsary  and  Proper  Parties.— Foreclosure  of  Mortgage. — Ownar  of 
Equity  of  Redemption.— Where  land  conveyed  by  mortgage  is  afterwards 
sold  by  the  mortgagor,  his  vendee  is  a  necessary  party  to  the  action  to 
foreclose  the  mortgage,  but  the  mortgagor  is  not,  unless  a  personal  judg- 
ment is  sought  against  him,  although  he  may  be  a  proper  party. 
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Vendor  and  Purchaser. —  Volunteer, —  Consideration, — One  who  has  not 
paid  a  consideration  for  property  is,  as  a  general  rule;  regarded  as  a 
mere  volunteer,  and  a  mere  volunteer  can  not  secure  the  defeat  of  a  lien 
or  the  overthrow  of  a  judgment. 

Same.— £ona  Fide  Purchaser,— Hueband  and  Wife..— Vendor's  Lien,  ^Prece- 
dent Debt, — A  wife  who  receives  a  conveyance  of  land  from  her  husband 
in  payment  of  a  precedent  debt,  end  does  not  change  her  condition  on 
account  of  the  conveyance,  is  not  a  bona  fide  purchaser  for  a  valuable 
consideration  in  such  a  sense  as  to  be  entitled  to  defeat  the  vendor's  lien 
of  her  husband's  grantor  for  the  purchase-money  of  the  land. 

From  the  Jay  Circuit  Court. 

•7".  W.  Headington  and  J,  J.  M.  LaFollettCj  for  appellant. 

D.  T.  Taylor y  J.  M.  Smith  and  T.  Bailey,  for  appellees. 

Elliott,  J. — The  appellant  alleges  in  his  complaint  that 
he  is  the  owner  of  the  real  estate  which  is  the  subject  of  con- 
troversy in  this  action ;  that  the  appellee  Ambrosher  is  the 
owner  by  assignment  of  a  judgment  and  decree  rendered  by 
the  Jay  Circuit  Court  against  Samuel  H.  and  Joseph  Wil- 
liams, foreclosing  a  lien  against  the  land ;  that  the  appellant 
had  no  notice  of  the  lien ;  that  an  execution  was  issued  on 
the  judgment  at  the  instance  of  Ambrosher,  and  that  his  co- 
appellee  Colly  C.  Wingate,  as  sheriff  of  Jay  county,  is  threat- 
ening to  sell  the  land  of  the  appellant  to  satisfy  the  judgment. 
The  complaint  prays  an  injunction. 

An  owner  of  property  has  a  right  to  enjoin  its  sale  upon  a 
judgment  rendered  against  another  person.  It  is  clear  that 
one  man's  land  can  not  be  seized  to  pay  a  judgment  against 
a  person  who  stands  to  him  as  a  stranger.  Bishop  v.  Moor^ 
man,  98  Ind.  1  (49  Am.  R.  731).  The  appellant  did  not 
mistake  the  form  of  the  remedy. 

A  person  who  is  not  made  a  party  to  an  action  is  not  bound 
by  the  judgment  or  decree,  unless,  indeed,  he  becomes  a  privy 
in  contract  or  estate  to  the  judgment  debtor.  It  has  often 
been  held  that  the  owner  of  land  is  not  botmd  by  a  decree 
rendered  in  a  suit  to  which  he  was  not  a  party.  This  princi- 
ple applies  even  in  cases  where  mortgaged  land  has  been  sold, 
and  the  mortgagor,  but  not  his  grantee,  is  made  a  party  to  the 
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suit.  Where  a  lien  is  sought  to  be  enforced  against  the  land, 
the  owner  of  the  laud,  or  equity  of  redemption,  must  be  made 
a  party,  and  where  this  is  the  only  remedy  sought,  the  grantor 
or  mortgagor  is  not  a  necessary  party,  although  it  may,  per- 
haps, be  proper  to  make  him  one;  but  where  a  personal  judg- 
ment is  sought  against  the  mortgagor  or  grantor,  then  he  must 
be  made  a  party  to  the  action  in  order  to  obtain  a  judgment 
against  him,  bar  his  equity  of  redemption,  or  foreclose  his 
rights.  Marvin  v.  Taylor,  27  Ind.  73 ;  Holland  v.  Jones,  9 
Ind.  495;  Stevens  v.  Campbell,  21  Ind.  471;  Burkham  v. 
Beaver,  17  Ind.  367;  Shaw  v.  Hoadley,  8  Blackf.  165;  2 
Jones  Mort.,  sections  1290,  1292;  Story  Eq.  PL,  section  197; 
Pomeroy  Rem.,  sections  330,  336.  We  think  the  complaint 
shows  that  the  appellant  became  the  owner  of  the  land  be- 
fore the  commencement  of  the  suit,  and  that  he  is,  therefore, 
not  necessarily  concluded  by  the  decree  rendered  in  the  suit. 

The  complaint  is  not  very  carefully  drawn,  but  the  remedy 
for  uncertainty  is  by  motion,  and  not  demurrer,  so  that  if 
more  specific  statements  were  desired,  a  motion  to  make  more 
certain  should  have  been  addressed  to  the  complaint. 

There  is,  however,  a  fatal  defect  in  the  complaint.  It  is 
not  alleged  that  the  appellant  was  a  purchaser  for  value.  For 
anything  that  appears  he  is  a  mere  volunteer.  In  order  to 
secure  the  defeat  of  a  lien  and  the  overthrow  of  a  judgment, 
the  party  must  show  that  he  paid  a  valuable  consideration  for 
the  property  affected  by  the  decree.  It  will  not  be  presumed 
in  favor  of  such  a  person,  that  he  is  a  bona  fide  purchaser  for 
value,  for  the  validity  of  the  lien  is  not  questioned,  nor  is  the 
validity  of  the  decree  impugned  in  so  far  as  it  adjudicates 
upon  the  rights  of  the  parties  before  the  court,  and,  surely,  a 
mere  volunteer  can  not  defeat  the  lien  or  secure  a  vacation 
of  the  decree.  In  a  work  upon  equity,  first  given  to  the 
world  more  than  a  centur}'  ago,  it  was  said :  ^'  But,  regularly, 
equity  is  remedial  only  to  those  who  come  in  upon  an  actual 
consideration."  1  Fonblanque  Eq.  (2  Am.  ed.),  p.  348.  In 
a  note  to  the  text  it  is  written :    "  It  is  certainly  generally 
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true,  that  equity  will  not  be  remedial  or  assistant  to  mere  vol- 
unteers." Cobnan  v.  SarrellySBro.  Ch.  12 ;  Chitty  v.  Parker ^ 
2  Vesey,  271;  Halliday  v.  Hudson^  3  Vesey,  210;  Ken- 
nell  V.  Abbott,  4  Vesey,  802 ;  Bunn  v.  Winthrop,  1  Johns. 
Ch.  R.  336.  Judge  Story,  in  speaking  of  the  course  of  a 
court  of  equity  in  cases  of  volunteers,  says :  "  It  will  not  aid 
one  against  another ;  neither  will  it  enforce  a  voluntary  con- 
tract." 1  Story  Eq.  Juris.,  section  433.  In  his  work  on 
Pleading  the  same  great  lawyer  said :  "  From  what  has  been 
already  said,  the  plea  of  a  purchase  for  a  valuable  consider- 
ation can  not  be  set  up  as  a  defence,  by  a  party,  who  claims 
under  a  mere  voluntary  conveyance,  or  other  voluntary  title." 
Story  Eq.  PL,  section  811.  Our  decisions  have  recognized 
this  general  doctrine  in  very  many  cases,  and  have  uniformly 
declared  that  a  volunteer  can  take  no  greater  rights  than  his 
grantor,  and  that  he  takes  them  burdened  with  all  the  equi- 
ties that  existed  against  his  grantor  at  the  time  of  the  grant. 
Mendenhall  v.  Treadway,  44  Ind.  131,  see  auth.  p.  134;  WiU 
mn  V.  Wilson,  86  Ind.  472. 

The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint, and  the  cross  errors  of  the  appellees  are  well  assigned. 

As  the  complaint  is  bad,  there  would  have  been  no  error  in 
overruling  the  demurrer  to  the  answer  even  if  it  had  also  been 
bad,  but  it  was  clearly  good. 

The  questions  raised  by  the  demurrers  to  the  replies  can 
not  be  understood  without  giving  a  brief  synopsis  of  the  an- 
swer. This  pleading  alleges  that  promissory  notes  were  exe- 
cuted for  the  purchase-money  of  the  real  estate  in  contro- 
versy ;  that  these  notes  were  assigned  to  David  C.  Baker,  who 
brought  suit  on  them,  and  sued,  also,  to  enforce  a  vendor's 
lien ;  that  suit  was  brought  on  the  5th  day  of  June,  1878, 
and  on  the  18th  day  of  that  month  the  appellee's  assignor  re- 
covered judgment  against  Samuel  H.  and  Joseph  Williams, 
the  makers  of  the  notes,  and  recovered,  also,  a  decree  declar- 
ing a  vendor's  lien ;  that  on  the  22dday  of  May,  1877,  Samuel 
Vol.  100.— 33 


614  SUPREME  COURT  OF  INDIANA, 

Petry  v,  Ambrosher  ei  al, 

Williams  and  his  wife  conveyed  the  land  to  Elizabeth  Gillum^ 
and  on  the  same  day  she  executed  a  deed  to  Susanna  Wil- 
liams, the  wife  of  Samuel  Williams,  and  that  no  considera- 
tion was  paid  for  either  of  these  conveyances.  It  is  further 
alleged  that  neither  of  the  deeds  was  recorded  until  August 
13th,  1878 ;  that  in  the  meantime  Samuel  Williams  retained 
possession  of  the  land  and  concealed  the  execution  of  the  deeds 
for  the  purpose  of  defrauding  creditors ;  that,  at  the  time 
Baker  commenced  his  action,  he  had  no  notice  of  the  execu- 
tion of  the  deeds;  that  in  November,  1879,  Baker  assigned 
the  decree  and  judgment  to  the  defendant  for  value. 

The  reply  avers  that  the  land  was  conveyed  to  the  wife  of 
Samuel  Williams  to  secure  a  debt  which  he  owed  her,  and  that 
she  received  the  land  in  payment  of  that  debt.  This  does 
not  show  that  she  is  a  bona  fide  purchaser  for  value  in  such  & 
sense  as  to  enable  her  to  defeat  the  right  of  the  vendor  to  en- 
force a  lien  for  the  purchase-money.  It  would  be  gross  in- 
justice to  permit  a  man  to  get  another's  land  without  paying 
for  it,  and,  after  having  got  it,  turn  it  over  to  his  wife  in  pay- 
ment of  a  precedent  debt.  It  is  clear  that  the  vendor's  is  the 
stronger  equity,  and  it  is  also  prior  in  point  of  time.  A  pre- 
cedent debt  is  a  consideration  suflScient  to  support  a  contract. 
Boling  v.  Howell^  93  Ind.  329,  see  p.  331 ;  Hemit  v.  Pouxts,, 
84  Ind.  295.  It  is  not,  however,  such  a  consideration  as  will 
constitute  a  person  a  bona  fide  purchaser,  with  rights  superior 
to  those  of  the  unpaid  vendor  of  the  land.  It  is  not  diffi- 
cult to  discriminate  and  plainly  indicate  the  line  between  cases 
where  a  precedent  debt  is  relied  upon  to  support  a  contract 
between  the  parties,  and  those  where  it  is  relied  upon  to  de- 
feat a  prior  equity.  Buaenbarke  v.  Ramey,  53  Ind.  499 ;  GU- 
Christ  V.  Goughj  63  Ind.  576 ;  Dams  v.  Netocomb,  72  Ind. 
413 ;  LoiUhain  v.  Miller^  85  Ind.  161 ;  Durham  v.  Oraig,  79 
Ind.  117,  vide  p.  125 ;  Evans  v.  Pence,  78  Ind.  439,  vide  p. 
440 ;  2  Pomeroy  Eq.,  section  749. 

Where  the  creditor  essentially  changes  his  position,  or  parte. 
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with  a  valuable  security  or  right,  then  he  may  be  deemed  a 
bona  fide  purchaser  if  he  buys  without  notice,  although  the 
consideration  is  an  antecedent  debt.  But  in  order  that  this 
may  result  there  must  be  an  essential  change  of  position,  to 
the  manifest  injury  of  the  creditor.  Boling  v.  Howelly  supra, 
see  p.  337 ;  Fitzpatnck  v.  Papay  89  Ind.  17,  see  p.  19 ;  GiU 
chrisi  v.  Gough,  supra;  Kester  v.  Hulman,  65  Ind.  100; 
Mayor  v.  Grottendick,  68  Ind.  1.  It  does  not  appear  from  the 
reply  that  the  creditor  did  essentially  change  her  position  or 
part  with  anything  of  value,  and  the  case  is,  therefore,  not 
within  the  exception  to  the  general  rule. 

There  are  other  reasons  why  the  reply  is  bad,  but  we  deem 
it  unnecessary  to  discuss  them. 

Judgment  affirmed. 

Filed  Feb.  14, 1885. 
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Bank  Checks. — Definiiion, — BiU  of  Exchange. — When  properly  filled  out 
witl)  the  datet  amount,  the  names  of  drawer  and  payee,  the  following  is 
a  banker's  check|  and  not  an  ordinary  bill  of  exchange:  "  Indian apol is, 

Ind., ,  1883.    No. .    Pay  to  the  order  of , 

■  dollars. ,  Cashier.    To  the  United  States  National 


Bank,  New  York." 
8aue. — Force  and  Effect  of  Stieh  Check, —  Amgnment. —  Insolvent  Drawer. — 
Preferred  Creditor, — Such  a  check,  drawn  upon  the  drawer's  banker, 
without  words  of  transfer,  and  drawn  upon  no  particular  designated 
fund,  does  not,  of  itself,  either  as  between  the  drawer  and  drawee,  or 
drawer  and  payee  or  holder  of  the  check,  operate  as  an  appropriation  or 
equitable  assignment  of  a  fund  in  the  hands  of  the  drawee.  Nor  does 
it  operate  as  an  assignment  of  a  part  of  the  drawer's  chose  in  action 
against  the  drawee;  and  hence  the  holder  of  such  a  check  is  not  enti- 
tled to  a  preference  as  against  the  depositors  and  general  creditors  of  an 
insolvent  drawer.  For  the  reasons  upon  which  this  ruling  is  based,  and 
un  extended  review  of  the  authorities,  see  the  opinion. 

From  the  Marion  Superior  Court. 
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S.  Clay  pool  J  W.  A.  Ketcham,  B.  Harrison^  C,  C.  Hines,  W. 
H.  H.  Miller  and  J.  B,  Elam,  for  appellant. 

T.  A.  Hendricks,  C.  Baker,  0.  B.  Hard,  A.  W.  Hendricks, 
A.  Baker,  E.  Daniels,  T.  L.  Sullivan,  A.  Q.  Jones,  C.  A. 
Dryer,  L.  Howland,  C.  Byfield  and  M.  Moores,  for  appellees. 

ZoLLARS^  C.  J. — The  Indiana  Banking  Company,  a  part- 
nership engaged  in  the  business  of  banking,  suspended  pay- 
ment on  the  morning  of  August  10th,  1 883. 

At  the  time  of  the  suspension,  there  were  outstanding  checks 
or  drafts  drawn  by  the  banking  company  in  favor  of  various 
parties,  and  upon  different  banks  in  different  cities.  These 
drafts  had  been  drawn  at  different  dates,  ranging  from  the 
preceding  April,  up  to  and  on  the  day  preceding  the  suspen- 
sion. Some  of  these  check-holders  were  depositors  with  the 
Indiana  Banking  Company,  and  purchased  the  checks,  by 
checks  upon  their  deposits  in  the  bank.  Others,  who  were 
not  depositors,  paid  the  cash  for  their  checks.  Some  of  the 
checks,  too,  were  given  for  collections  made  by  the  banking 
company  for  the  payees  named  therein. 

At  the  time  of  the  suspension,  the  Indiana  Banking  Com- 
pany had  sufficient  funds  in  each  of  the  banks  to  meet  all 
checks  drawn  upon  it,  except  the  United  States  National 
Bank  of  New  York.  To  supply  this  bank  with  funds  to 
meet  the  checks  upon  it,  the  Indiana  Banking  Company 
made  checks  in  its  favor  upon  banks  in  Baltimore  and  Phil- 
adelphia, and  forwarded  them  to  it  for  credit,  on  the  evening  be- 
fore the  suspension.  These  banks  held  sufficient  funds  of  the 
Indiana  Banking  Company,  and  if  they  had  paid  the  checks, 
sufficient  funds  would  have  gone  in  the  usual  course  of  mail 
to  the  New  York  bank  to  have  met  all  checks  drawn  upon  it. 

Upon  hearing  of  the  failure  of  the  Indiana  Banking  Com- 
pany, the  Baltimore  and  Philadelphia  banks  declined  to  pay 
these  checks,  and  yet  hold  the  funds,  subject  to  the  order  of 
the  Indiana  Banking  Company,  or  its  receiver. 

At  the  time  of  the  suspension,  the  New  York  bank  had 
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some  funds  of  the  Indiana  Banking  Company,  and  paid  them 
out  upon  its  checks.  After  these  funds  were  thus  exhausted 
and  the  Baltimore  and  Philadelphia  banks  refused  to  pay, 
the  New  York  bank  returned  the  checks  in  its  favor  to  the  re- 
ceiver of  the  Indiana  Banking  Company.  All  of  the  checks 
were  duly  presented  to  the  banks  upon  which  they  were 
drawn  within  a  reasonable  time  after  the  failure  of  the  In- 
diana Banking  Company.  This  company  issued  the  several 
checks  in  the  usual  course  of  business,  the  managers  hoping 
and  believing  until  the  morning  of  the  10th  of  August,  that 
they  would  be  able  to  maintain  its  credit,  and  go  on  with 
the  business  of  the  bank. 

The  assets  of  the  Indiana  Banking  Company  have  passed 
to  the  receiver  herein,  appointed  by  the  court,  and  he  is 
charged  with  the  4uty  of  settling  its  aifairs.  The  assets  are 
not  sufficient  to  pay  the  depositors  and  other  debts  in  full. 

The  check-holders  claim  that  they  should  be  preferred,  and 
paid  in  full,  and  thus  they  make  an  issue  with  the  general 
creditors.  The  receiver  commenced  this  action  to  have  an 
adjudication  of  the  rights  of  these  several  parties.  Differing 
only  as  to  amounts,  the  number  and  date,  the  names  of  payees, 
and  the  names  of  the  drawees  (banks),  the  checks  were  as 
follows : 
"  No. .  Indianapolis,  Ind.,  — ,  1883. 

"  Pay  to  the  order  of , 


-Dollars. 

-,  Cashier^ 


"  To  the  United  States  National  Bank,  New  York." 
The  contention  of  the  check-holders  is :  First  That  the 
checks  are  ordinary  bankers^  checks,  and  that  the  drawing 
and  delivery  of  them  operated  as  an  equitable  assignment  to 
them,  pro  tanto,  of  the  funds  of  the  Indiana  Banking  Com- 
pany in  the  hands  of  the  drawees ;  and.  Second.  That  whether 
this  is  so  or  not,  to  the  extent  of  making  the  drawees  liable 
to  the  payees,  they  operated  as  an  equitable  assignment  as  be- 
tween the  Indiana  Banking  Company  and  the  payees  of  the 
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checks,  and,  as  the  receiver  takes  the  place  of  the  bank  in 
this  regard,  that  equity  should  be  enforced  against  him,  and 
they  be  paid  in  full. 

Some  of  the  cases  hold  to  this  distinction,  while  others  dis- 
regard it.  For  convenience,  we  group  the  cases  into  three 
classes : 

First,  A  class  which  holds  that  the  drawing  and  delivering 
of  a  check  do  not  operate  as  an  assignment,  in  any  sense, 
of  the  drawer's  rights  against  the  drawee,  nor  of  the  funds 
upon  which  it  is  drawn,  nor  give  the  payee  or  holder  any  rights 
as  against  the  drawee,  unless,  in  some  way,  the  check  is  ac- 
cepted by  such  drawee ;  and  that  hence,  as  between  the  drawer 
and  payee  or  holder,  the  check  does  not  operate  as  an  assign- 
ment of  the  fund  drawn  upon,  or  of  the  drawer's  rights  as 
against  the  drawee. 

Second.  Another  class  of  cases  holds  that  the  drawing  and 
delivery  of  a  check  operate  as  an  equitable  assignment,  pro 
tantOf  of  the  fund  in  the  hands  of  the  drawees,  and  give  the 
holder  the  right  to  collect  from  the  drawee  by  suit.  These 
cases,  of  course,  hold,  also,  that  a  check  operates  as  an  assign- 
ment as  between  the  drawer  and  payee. 

Third.  Another  class  seems  to  hold  that  whether  a  check 
has  this  effect  or  not,  it  operates  as  an  equitable  assignment 
as  between  the  drawer  and  payee. 

On  account  of  the  diversity  of  rulings  by  the  different 
courts,  and  the  diverse  reasons  upon  which  they  are  founded, 
the  importance  of  the  questions  involved,  and  the  fact  that  a 
decision  of  this  court  is  assailed,  it  seems  necessary  that  we 
should  examine  the  theories  advanced  by  either  side  in  this 
case,  and  the  rulings  by  other  courts.  Thus  far  we  have  used 
the  term  "check"  in  speaking  of  the  papers  issued  by  the 
Indiana  Banking  Company.  It  is  contended,  however,  by 
the  appellant,  that  they  are  not  checks,  but  ordinary  bills  of 
exchange.  Here,  again,  the  cases  and  the  law^-writers  are  in 
sharp  conflict.  We  think  that  upon  the  weight  of  authority, 
and  the  better  reason,  the  papers  issued  by  the  Indiana  Bank- 
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ing  Company  should  be  considered  and  held  to  be  banker^s 
cheeks,  drawn  by  one  bank  upon  another  bank.  In  the  case 
of  Griffin  v.  Kemp,  46  Ind.  172,  in  speaking  of  checks,  this 
court  safd :  "A  check  is  defined  to  be  a  written  order,  or  re- 
quest, addressed  to  a  bank,  or  to  persons  carrying  on  the  busi- 
ness of  bankers,  by  a  party  having  money  in  their  hands,  re- 
questing them  to  pay,  on  presentment,  to  another  person 
*  *  *  a  certain  sum  of  money  specified  in  the  instrument. 
It  has  been  said  that  checks  have  many  resemblances  to 
bills  of  exchange,  and  are,  in  many  respects,  governed  by 
the  same  rules  and  principles  as  the  latter.  But  nullum 
simile  est  idem,  and  their  nature,  obligation,  and  character  are 
in  some  respects  different  from  those  of  common  bills  of  ex- 
change. The  circumstances  in  which  they  principally  differ 
from  bills  of  exchange,  or  at  least  from  bills  of  exchange  in 
ordinary  use  and  circulation,  are:  1st.  They  are  always 
drawn  on  a  bank,  or  on  bankers,  and  are  payable  on  present- 
ment without  any  days  of  grace.  2d.  They  require  no  accept- 
ance as  distinct  from  prompt  payment.  3d.  They  are  always 
supposed  to  be  drawn  upon  a  previous  deposit  of  funds.  *  *  * 
A  check  so  far  differs  from  a  bill  of  exchange  or  note,  that  its 
payment  may  be  countermanded  by  the  drawer  before  it  is 
accepted  or  paid  by  the  bank." 

In  the  case  of  Henshaw  v.  Rooty  60  Ind.  220,  it  was  said 
that  delay  in  giving  notice  of  non-payment  does  not  dis- 
charge the  drawer  of  a  check  from  liability,  unless  dam- 
age results  from  such  delay,  and  then  only  to  the  extent  of 
the  damages  sustained.  This  of  course  is  not  true  of  a  bill 
of  exchange.     Purcell  v.  Allemong,  22  Grat.  739. 

In  the  case  of  First  NatH  Bank  of  Cincinnati  v.  Coates,  3 
McCrary,  9,  it  was  held  that  a  draft  by  one  bank  upon  an- 
other bank  is  a  check,  though  it  is  apparent  on  its  face  that 
the  drawer  and  drawee  are  residents  of  different  States. 

In  the  case  of  Rosenthal  v.  Mastin  Bank,  17  Blatchf.  318, 
a  draft  by  a  bank  in  Missouri  on  a  bank  in  New  York  was 
treated  as  a  banker^s  check.     See,  also,  Moses  v.  Franklin 
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Bank  of  Baltimore,  34  Md,  574 ;  Planter^  Bank  v.  Keeseej  7 
Heisk.  (Tenn.)  200;  Planter^  Bankw.  Merritt,  7  Heisk.  177; 
Lester  &  Co,  v.  Given,  Jones  &  Co.,  8  Bush  (Ky.)  357. 

First  Class. 

Treating  these  checks,  as  such,  did  the  simple  issuing  and 
delivery  of  them,  under  the  circumstances,  without  further 
agreement,  operate  as  an  equitable  assignment  of  the  funds 
drawn  upon,  as  between  the  payees  and  drawees,  or  give  the 
payees  any  right  of  action  against  the  drawees?  It  was 
held  by  this  court,  in  the  case  of  NaVl  Bank  of  Rockville  v. 
Second  NaVlBank  of  Lafayette,  69  Ind.  479  (35  Am.  R.  236),. 
that  the  payee  of  a  bank  check  can  not  maintain  an  action 
against  the  drawee,  unless  the  check  has  been  accepted  by  the 
drawee.  This  is  the  cjise  assailed  by  appellees,  the  holders  and 
payees  of  the  checks.  The  conclusion  reached  in  the  case  is 
sustained  by  the  earlier  case  of  Griffin  v.  Kemp,  46  Ind.  172, 
where  it  was  said :  "Although  there  are  cases  to  the  contrary,  it 
seems  clear  upon  principle  and  by  the  great  weight  of  authority, 
that  the  holder  of  a  check  can  not  sue  the  bank  for  refusing 
payment,  in  the  absence  of  proof  that  the  check  was  accepted  by 
the  bank,  or  the  amount  thereof  charged  against  the  drawer.'* 
It  is  also  in  accordance  with  the  rulings  of  the  English 
courts,  and  the  Supreme  Courts  of  the  United  States,  Lou- 
isiana, New  York,  Massachusetts,  Pennsylvania,  Michigan, 
Tennessee,  Virginia,  New  Jersey,  Missouri,  most  of  the  United 
States  circuit  and  district  courts.  Parsons  on  Notes  and  Bills, 
Morse  on  Banks  and  Banking,  Grant  on  Banking,  and  all  of 
the  law-writers,  as  we  now  recollect,  except  Mr.  Daniel  in  his 
work  on  Negotiable  Instruments. 

The  case  of  Griffin  v.  Kemp,  supra,  was  based  upon  the 
case  of  the  Bank  of  the  Repvhlic  v.  Millard,  10  Wall.  152, 
which  seems  to  be  treated  as  a  leading  case,  partly,  perhaps,  on 
account  of  the  high  authority  from  which  it  emanates.  That 
was  an  action  by  the  payee  of  an  unaccepted  bank  check 


NOVEMBER  TERM,  1884.  521 

Harrison,  Receiver,  t:.  Wright  et  al. 

against  the  bank  upon  which  it  was  drawn,  and  it  was  held 
that  he  could  not  recover. 

The  court  said :  "As  checks  on  bankers  are  in  constant  use, 
and  have  been  adopted  by  the  commercial  world  generally  as 
a  substitute  for  other  modes  of  payment,  it  is  important,  for 
the  security  of  all  parties  concerned,  that  there  should  be  no 
mistake  about  the  status,  which  the  holder  of  a  check  sus- 
tains towards  the  bank  on  which  it  is  drawn.  It  is  very  clear 
that  he  can  sue  the  drawer  if  payment  is  refused,  but  can  he 
also,  in  such  a  state  of  case,  sue  the  bank?  It  is  conceded 
that  the  depositor  can  bring  assumpsit  for  the  breach  of  the 
contract  to  honor  his  checks,  and  if  the  holder  has  a  similar 
right,  then  the  anomaly  is  presented  of  a  right  of  action  upon 
one  promise,  for  the  same  thing,  existing  in  two  distinct  per- 
sons, at  the  same  time.  On  principle,  there  can  be  no  founda- 
tion for  an  action  on  the  part  of  the  holder,  unless  there  is  a 
privity  of  contract  between  him  and  the  bank.  How  can 
there  be  such  a  privity  when  the  bank  owes  no  duty  and  is 
under  no  obligation  to  the  holder?  The  holder  takes  the 
check  on  the  credit  of  the  drawer  in  the  belief  that  he  has 
funds  to  meet  it,  but  in  no  sense  can  the  bank  be  said  to  be 
connected  with  the  transaction.  If  it  were  true  that  there 
was  a  privity  of  contract  between  the  banker  and  holder 
when  the  check  was  given,  the  bank  would  be  obliged  to  pay 
the  check,  although  the  drawer,  before  it  was  presented,  had 
countermanded  it,  and  although  other  checks,  drawn  after  it 
was  issued,  but  before  payment  of  it  was  demanded,  had  ex- 
hausted the  funds  of  the  depositor.  *  *  *  *  The  right 
of  the  depositor,  as  was  said  by  an  eminent  judge,  is  a  chose 
in  action,  and  his  check  does  not  transfer  the  debt,  or  give  a 
lien  upon  it  to  a  third  person  without  the  assent  of  the  de- 
positary.'' 

It  was  said  ftirther,  that  the  relation  between  the  depositor 
and  depositary  is  that  of  creditor  and  debtor;  that  the  money 
deposited  becomes  the  money  of  the  depositary,  to  be  used 
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and  loaned  as  its  own,  as  it  may  choose ;  that  the  contract  is 
purely  a  legal  one,  without  any  element  of  trust  whatever.  It 
was  said  further,  that  it  may  be,  that  if  it  could  be  shown  that 
the  depositary  has  charged  the  depositor  with  the  amount  of  the 
check,  the  payee  might  recover,  as  for  money  had  and  received. 

The  case  of  First  NaVl  Bank,  etc.,  v.  Whitman,  94  U.  S. 
343,  was  an  action  by  the  payee  of  a  check  against  the  de- 
positary.    The  reasoning  in  the  above  case  was  adopted. 

In  the  case  of  Case  v.  Henderson,  23  La.  An.  49  (8  Am.  R. 
690),  it  was  held  that  the  payee  and  holder  of  a  check  upon  a 
bank  could  not  set  it  off  against  a  note  which  the  bank  held 
against  him.  The  decision  is  based  upon  the  case  of  Bank 
of  the  Republic  v.  Millard,  supra. 

The  case  of  Dykers  v.  Leather  Manufacturers^  Bank,  1 1  Paige, 
612,  was  an  action  by  the  check-holder  against  the  bank 
upon  which  it  was  drawn.  It  was  held  by  the  chancellor 
that  he  could  not  recover.  After  the  check  was  drawn  and 
delivered  to  the  payee,  the  drawer  notified  the  bank  not  to 
pay  it,  and  after  the  payee  had  demanded  payment  of  the 
bank  the  drawer  withdrew  his  deposits.  It  was  said  that 
priority  of  a  check  does  not  entitle  the  holder  to  priority  of 
payment,  and  that  when  several  checks  are  drawn  on  a  de- 
posit, the  bank  is  not  bound  to  settle  priorities;  that  it  would 
be  impossible  for  banks  to  do  business  if  they  were  bound  to 
settle  conflicting  claims  of  check-holders ;  that  at  any  time 
before  acceptance  and  payment  the  drawer  may  countermand 
the  check;  that  the  drawing  and  delivery  of  a  check  do 
not  operate  as  a  specific  appropriation,  pro  tanto,  of  the  fund 
upon  which  it  is  drawn,  to  the  exclusion  of  subsequent  checks, 
and  that  the  rule  as  to  the  assiornment  of  particular  ftinds 
can  not  be  applied  to  checks.  The  ruling  has  been  adhered 
to  in  the  State  of  Now  York.  See  Chapman  v.  White,  2 
Seld.  412 ;  Risley  v.  Phenix  Bank,  83  N.  Y.  318  (38  Am.  E. 
421)  ;  Duncan  v.  Berlin,  60  N.  Y.  151 ;  People  v.  Merchants^ 
He,  Bank,  78  N.  Y.  269  (34  Am.  R.  532). 

The  case  of  Carr  v.  NaVl  Security  Bank,  107  Mass.  45  (9  Am. 
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K.  6),  was  an  action  by  the  holder  of  a  check  against  the  drawee. 
It  was  based  in  part  upon  a  ijpecial  agreement  by  the  bank  with 
the  depositor,  to  pay  all  checks  that  he  might  draw  upon  it 
to  the  extent  of  the  fund  deposited.  It  was  held  that  the 
relation  between  the  depositor  and  bank  was  that  of  creditor 
and  debtor,  and  not  of  principal  and  agent,  or  trustee  and 
cestui  que  trust;  that  the  check  did  not  operate  to  transfer  any 
interest  in  the  fund,  either  legal  or  equitable ;  that  while  the 
dishonor  of  the  check  would  render  the  bank  liable  to  the 
drawer,  the  payee  could  not  maintain  an  action  against  it,  and 
that  the  general  agreement  of  the  bank  to  pay  all  checks 
drawn  upon  it  by  the  depositor  could  not  be  taken  advan- 
tage of  by  the  check-holders  as  a  promise  made  for  their  ben- 
efit, because,  when  the  promise  was  made,  it  was  not  known 
who  the  check-holders  would  be,  nor  the  amount  of  the  checks 
they  might  hold. 

In  the  case  of  Loyd  v.  McCaffrey^  46  Pa.  St.  410,  it  was 
held  that  a  check  upon  a  banker  is  not,  of  itself,  an  appro- 
priation of  the  funds  in  his  hands  belonging  to  the  drawer, 
unless  it  plainly  appears  that  the  fund  claimed  was  the  one 
•designated,  out  of  which  payment  was  to  be  made ;  and  that 
an  agreement  between  the  drawer,  payee  and  banker,  that  if 
an  attachment  was  levied  on  the  drawer's  funds,  the  check 
should  at  once  be  passed  to  the  credit  of  the  payee,  and  charged 
to  the  drawer,  did  not  amount  to  an  assignment,  or  raise  a 
trust  in  favor  of  the  payee ;  nor  was  it  a  present  appropria- 
tion of  the  money. 

In  the  case  of  Second  NaVl  Bank,  etc.,  v.  WilliamSy  13  Mich. 
282,  it  was  held  that  without  acceptance  by  the  bank,  or  some 
special  undertaking  on  its  part,  the  bank  could  not  be  held 
liable  upon  a  check,  even  though  drawn  for  the  full  amount 
of  the  deposit;  that  in  such  case  there  is  no  privity  between 
the  payee  and  drawee ;  that  the  only  remedy  of  the  former 
is  against  the  drawer,  and  that  the  payee  does  not  take  an  un- 
accepted check,  relying  upon  the  credit  of  the  drawee,  but 
upon  that  of  the  drawer. 
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The  Supreme  Court  of  Tennessee,  in  the  case  of  Planters^ 
Bank  v.  Merritt,  supray  approved  of  the  ruling  in  Bank  of  the 
Repvhlic  v,  Millard^  supra,  and  held  that  the  holder  and  payee 
of  a  cheek  or  draft,  drawn  by  a  bank  in  Tennessee  upon  a 
bank  in  New  Orleans,  had  no  right  of  action  on  the  cheek 
against  the  New  Orleans  bank. 

In  the  case  of  Moaea  v.  Franklin  Bank  of  Baltimore,  34  Md. 
574,  it  was  held  that  a  check  does  not  operate  as  an  assign- 
ment, j^ro  tanto,  of  the  fund  upon  which  it  is  drawn,  until  it 
is  accepted,  or  certified  to  be  good  by  the  bank  holding  the 
funds ;  that  the  bank  upon  which  it  is  drawn  can  not  be  held 
liable  to  the  payee  on  the  check  itself;  that  the  obligation  of 
the  bank  upon  which  a  check  is  drawn  by  a  depositor  to  ac- 
cept and  pay,  is  not  to  the  holder  of  the  check,  but  to  the 
drawer,  and  that,  therefore,  the  bank  is  bound  to  obey  the  in- 
structions of  the  drawer  not  to  pay.  See,  also,  Purcell  v. 
AUemongy  22  Grat.  (Va.)  739.  Also  U.  S.  Grcuit  Courts : 
Essex  County  Nat'l  Bank  v.  Bank  of  Montreal,  7  Bissell,  193;. 
A.&R.  Strain  v.  Courdin,  11  Nat'l  Bk.  Reg.  156;  Rosenthal 
V.  Mastin  Bank,  supra;  German  Savings  Institution  v.  Adae,, 
1  McCrary,  501. 

Mr.  Morse,  in  his  work  on  Banks  and  Banking,  at  page 
275,  says :  "A  check  which  has  not  been  accepted  by  the  bank 
on  which  it  is  drawn,  does  not  operate  as  an  assignment  to  the 
payee  of  the  sum  for  which  it  is  given."  Parsons,  in  his  work 
on  Notes  and  Bills,  vol.  2,  p.  60,  et  seq.,  states  the  same  i:ule, 
and  cites  numerous  cases  in  support  of  it,  among  them  En- 
glish cases. 

In  the  case  of  Hopkinson  v.  Forster,  Law  R.  19  Eq.  C.  74, 
it  was  held  by  the  English  court  that  a  check  is  clearly  not 
an  assignment  of  money  in  the  hands  of  a  banker,  and  that 
a  banker  who  dishonors  it  is  not  liable  to  a  suit  in  equity  by 
the  holder.  See,  also,  Bellamy  v.  Majoribanks,  8  Eng.  L.  & 
Eq.  513 ;  Oreveling  v.  Bloomsbury  Nafl  Bank,  46  N.  J.  L.  255 ; 
S.  C,  31  Albany  L.  J.  60.  Many  other  cases  to  the  same 
effect  might  be  cited.   The  same  rule  has  been  applied  to  bills 
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of  exchange.  1  Parsons  Notes  and  Bills,  pp.  330-1 ;  Bank 
of  Commerce  v.  Bogy^  44  Mo.  1 ;  Kimball  v.  Donald,  20  Mo. 
677 ;  Jmea  v.  PwoijiG  Woody  etc.,  Co.,  13  Nev.  359  (29  Am. 
R.  308) ;  Hopkins  v.  Beebe,  26  Pa.  St.  85 ;  Wheeler  v.  Stone, 
4  Gill  (Md.)  38 ;  Bush  v.  Fooie,  68  Miss.  5  (38  Am.  R.  310)  ; 
JSanda  &  Go.  v.  Matthews,  Finley  &  Co.,  27  Ala.  399;  First 
Natn  Bank,  etc.,  v.  Dubuqae,  etc.,  R.  W.  Co.,  52  Iowa,  378  (35 
Am.  R.  280). 

Of  course  there  is  a  difference  between  bank  checks  and 
bills  of  exchange,  as  we  have  seen,  but  there  is  enough  simi- 
larity to  make  the  adjudications  upon  one  of  some  weight 
lipon  the  other. 

In  accord  with  these  cases  are  the  cases  holding  that  a  check 
does  not  operate  as  an  assignment  as  between  the  drawer  and 
payee,  or  in  any  way  give  the  payee  or  holder  of  the  check  a 
preference  as  against  the  general  creditors  of  the  drawer. 

The  facts  in  the  case  of  People  v.  Merchants,  etc.,  Bankj 
78  N.  Y.  269,  were  as  follows :  A.  gave  a  check  upon  a  bank 
in  Troy,  in  which  he  was  a  depositor.  The  check  became 
the  property  of  a  bank  in  New  York,  which  forwarded  it  to 
the  Troy  bank  for  payment.  The  Troy  bank  charged  the 
depositor  with  the  amount,  returned  the  check  to  him  as 
paid,  and  forwarded  to  the  New  York  bank  a  check  or  draft 
for  the  amount  upon  another  New  York  bank.  This  check  was 
not  paid,  and  the  Troy  bank  passed  into  the  hands  of  a  re- 
ceiver. The  New  York  bank,  holding  the  unpaid  check, 
petitioned  to  have  the  receiver  pay  the  check  in  full.  The 
court  held  that  this  should  not  be  done,  and  placed  the  hold- 
ing on  the  ground  that  the  relation  of  the  depositor  and  de- 
positary is  that  of  creditor  and  debtor^  and  that  by  the  action 
of  the  Troy  bank  it  became  simply  the  debtor  of  the  bank 
holding  the  check,  without  any  element  of  trust,  and  that  by 
accepting  the  check,  instead  of  the  cash,  the  New  York  bank 
trusted  the  Troy  bank. 

The  case  of  Attorney  General  v.  Continental  L.  Ins.  Co.,  71 
N.  Y.  326  (27  Am.  R.  55),  was  an  action  by  the  payee  of  a 
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check  to  have  the  receiver  of  the  drawer  pay  the  check  in  fuU^ 
on  the  ground  that  as  between  the  drawer  and  payee,  the  check 
operated  as  an  equitable  assignment.  It  was  held  that  this 
could  not  be  allowed.  The  ruling  was  placed  substantially 
on  the  same  ground  as  the  case  last  above,  with  the  addi- 
tional reason,  that  such  a  holding  is  indispensably  necessary 
to  the  safe  transaction  of  commercial  business.  See,  also, 
Lunt  V.  Bank  of  North  America^  49  Barb.  221. 

The  facts  in  the  recent  case  of  Gramviel  v.  Carmerj  19  Cent. 
L.  J.  492,  was  as  follows :  A  banker  in  Michigan  sold  a  draft 
or  check  on  a  bank  in  New  York,  and  before  it  was  pre- 
sented for  payment  made  an  assignment  for  the  benefit  of* 
creditors.  Payment  was  refused  by  the  New  York  bank  on 
account  of  the  assignment.  The  action  was  by  the  payee  of 
the  check  to  have  the  assignee  pay  the  check  in  full,  on  the 
ground  that  as  between  the  drawer  and  payee  it  operated  as  an 
equitable  assignment.  It  was  held  by  the  court,  CooLEY,  C.  J.,. 
delivering  the  opinion  (Sherwood  dissenting),  that  the  payee 
and  holder  of  the  check  was  not  entitled  to  such  preference. 

The  facts  in  the  recent  case  of  Dickinson  v.  GoateSj  79  Mo» 
250  (49  Am.  R.  228),  were  as  follows:  The  Mastin  Bank  of 
Kansas  City  drew  a  check  or  draft  upon  a  New  York  bank,  and 
before  it  was  presented  for  payment  made  an  assignment  for 
the  benefit  of  creditors.  The  assignee  drew  the  funds  from  the 
New  York  bank.  The  action  was  against  him  to  have  the  check 
paid  in  iull,  on  the  theory  that  the  check  worked  an  equitable 
assignment,  and  hence  the  assignee  held  the  fund  for  the  use 
of  the  holder  of  the  checks.  The  decision  was  adverse  to  this 
claim,  and  was  based  upon  the  ground  that  the  relation  of  the 
depositor  and  depositary  was  that  of  creditor  and  debtor,  and 
that  the  check  was  not  for  the  whole  of  the  fund,  nor  for  any 
particular  fund,  and  contained  no  terms  of  transfer,  and  hence^ 
before  acceptance,  did  not  work  an  equitable  assignment.  In 
a  case  that  grew  out  of  the  failure  of  the  same  bank,  and  upon 
a  state  of  facts,  in  all  essentials,  identical  with  the  facts  in  the 
case  last  above,  the  same  ruling  was  made  by  the  U.  S.  Cir- 
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cuit  in  New  York,  by  Blatchford,  J.  Rosenthal  v.  Mastin 
Bank,  supra.  The  same  ruling  was  made  in  the  case  of 
WiinJter  v.  Drury,  1  Seld.  625.  The  same  doctrine  has  been 
applied  to  bills  of  exchange. 

It  will  be  noticed,  upon  an  examination  of  these  cases  and 
others  holding  the  same  doctrine,  that  they  are,  in  the  main, 
based  upon  the  ground,  that  because  the  check  does  not  op- 
erate as  an  equitable  assignment  as  between  the  payee  and 
the  drawee,  it  does  not  as  between  the  drawer  and  payee,  and 
hence  does  not  entitle  the  payee  or  holder  to  a  preference. 
The  case  of  Coats  v.  First  Nat'l  Bank  of  Emporia,  91  N.  Y. 
20,  is  not  in  conflict  with  these  cases.  Recognizing  the  doc- 
trine of  former  cases,  it  was  held  that  the  transaction  showed^ 
as  it  did,  that  there  was  an  intention  to  transfer,  and  a  transfer^ 
of  the  fund. 

Second  Class  op  Cases. 

The  case  of  Munn  v.  Burch,  25  111.  21,  was  an  action  hy 
a  check-holder  c^inst  the  bank  upon  which  it  was  drawn.  It 
was  held  that  he  could  recover,  and  that  upon  presentation 
of  the  check,  both  the  legal  and  equitable  right  to  the  money 
of  the  drawer  in  the  hands  of  the  bank  passed  to  him.  In  the 
course  of  the  opinion  it  was  said,  that  upon  receiving  the  de- 
posit the  bank  impliedly  agrees  with  the  depositor  to  pay  it 
out  on  the  presentation  of  his  checks,  in  such  sums  as  those 
checks  may  call  for, "  and  with  the  whole  world  he  agrees  that 
whoever  shall  become  the  owner  of  such  check,  shall,  upon 
presentation,  thereby  become  the  owner,  and  entitled  to  re- 
ceive the  amount  called  for  by  the  check,  provided  the  drawer 
shall  at  that  time  have  that  amount  on  deposit.'^  It  is  said 
further:  " Surely  every  sound  lawyer  will  at  once  perceive 
a  privity  of  contract  between  the  banker  and  the  holder  of 
the  check,  created  by  the  implied  promise  held  out  to  the 
world  by  the. banker,  on  one  side,  and  the  receiving  of  the 
check  for  value  and  presenting  it,  on  the  other.*'  And  still 
further :  "  It  is  a  femiliar  principle  of  daily  illustration,  that 
a  promise  made  to  the  public  that  the  performance  of  a  par- 
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ticular  act  shall  entitle  the  person  performing  the  act  to  a  par- 
ticular right,  is  a  valid  assumpsit  to  such  person."  See  Fourth 
NatH  Bank  of  Chicago  v.  City  NaiH  Bank  of  Orand  Rapids, 
6S  111.  398 ;  Oiicago  Marine,  etc.,  Ins.  Co.  v.  Stanford,  28  111. 
168;  Union  Nat'l  Bank  v.  Oceana  County  Bank,  80  111.  212 
(22  Am.  B.  185).  In  this  case  it  was  further  held^  that  after 
the  check  has  passed  to  the  hands  of  a  bona  fide  holder,  it  is 
not  in  the  power  of  the  drawer  to  countermand  the  order  of 
payment.     See,  also,  Brown  v.  Leckie,  43  111.  497. 

In  the  case  of  Fogarties  &  Stillman  v.  The  State  Bank,  12 
Bich.  (S.  C.)  518,  the  same  ruling  was  made,  and  upon  sub- 
stantially the  same  ground  as  in  the  Illinois  cases.  In  the  ease 
of  Lester  &  Co.  v.  Given^  Jones  &  Co.,  8  Bush  (Ky.)  357,  it  was 
held  that  the  payee  of  a  check  drawn  in  Kentucky,  upon  a  bank 
in  New  York  could  maintain  an  action  against  the  bank, 
upon  the  ground  that  the  check  operated  as  an  absolute  ap- 
propriation of  so  much  money  in  the  hands  of  the  drawee.  * 
The  reasoning  of  the  court  seems  to  place  a  bank  check  upon 
the  same  basis  as  an  order  drawn  upon  a  particular  fund  in 
the  hands  of  the  drawee. 

In  the  case  of  Weinstock  v.  Bdlwood,  12  Bush,  139,  this 
case  was  interpreted  as  holding,  ^'that  the  bank  held  the 
money  as  the  mere  bailee  of  the  depositor." 

Distinguishing  a  check  from  a  bill  of  exchange,  and  plac- 
ing the  ruling  upon  substantially  the  same  ground  as  in  the 
Illinois  cases,  it  was  held  in  the  case  of  Roberts  v.  Austin 
Corbin  &  Co.,  26  Iowa,  315,  that  the  payee  or  holder  of  a 
check  may  recover  the  amount  of  it  from  the  drawee. 

In  the  cases  of  Mc  Grade  v.  German  Savings  Institution,  4 
Mo.  App.  330,  and  Senter  v.  Continental  Bank,  7  Mo.  App.  532, 
aft^r  holding  that  the  relation  of  the  depositor  and  depos- 
itary is  that  of  creditor  and  debtor,  that  the  original  deposit 
in  a  strictly  legal  effect  is  a  loan  to  the  bank,  and  every  pay- 
ment a  repayment  of  the  loan  pro  tanto,  it  was  held  that  the 
holder  of  the  check  could  recover  on  the  ground,  that  upon 
the  presentation  of  a  check,  the  holder  is  brought  into  privity 
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with  the  depositary  by  force  of  an  implied  agreement. on  the 
part  of  the  depositary  to  pay  the  depositor's  checks,  and  this, 
regardless  of  the  fact,  that  at  the  time  of  the  deposit,  the  names 
of  the  check-holders  and  the  amounts  of  their  check  are  un- 
known ;  and  further,  that  when  the  checks  are  presented  for 
payment  they  operate  an  absolute  appropriation  of  th'e  fund 
<drawn  upon,  and  can  not  be  countermanded  by  the  drawer. 
It  should  be  observed  that  these  cases,  as  authority  in 
Missouri,  are  overthrown  by  the  later  case  by  the  Supreme 
•Court  of  that  State.  Dickinson  v.  Ooates,  supra.  Thus  we 
have  the  Supreme  courts  of  Illinois,  Kentucky,  Iowa  and 
^uth  Carolina  arrayed  against  the  cases  examined  under  the 
first  class.  The  conflict  between  these  classes  of  cases  is 
irreconcilable.  And  there  is  a  want  of  harmony  as  to  the 
grounds  upon  which  the  conclusions  in  each  class  are  based. 
It  is  evident  that  much  of  the  confusion  is  the  result  of  a 
failure  to  properly  observe  the  distinction  between  legal  and 
•equitable  rights,  legal  and  equitable  remedies,  and  the  inno- 
vations by  modem  statutes.  Some  of  the  cases  in  the  first 
are  purely  cases  at  law.  The  reasons  upon  which  the  first 
•class  of  cases  are  grounded  may  be  summarized  as  follows : 

Ist.  The  relation  between  the  depositor  and  depositary  is 
that  of  creditor  and  debtor,  without  any  element  of  trust, 
and  the  right  of  the  depositor  is  a  chose  in  action,  which  is 
not  transferred  or  subjected  to  a  lien  by  the  giving  of  a 
check,  unless  assented  to  by  the  drawee  by  accepting  the 
<;heck,  or  otherwise. 

2d.  The  depositary  can  not  be  subjected  to  different  ac- 
tions by  different  check-holders,  because  he  has  the  right  to 
insist  upon  a  single  payment  of  the  deposit. 

3d.  A  part  of  a,  chose  in  action  can  not  be  assigned. 

4th.  A  check,  not  being  drawn  upon  a  particular  fund, 
Joes  not  work  an  assignment. 

5th.  There  is  no  foundation  for  an  action  by  the  holder  of 
Vol.  100.— 34 
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a  check,  because  there  is  no  privity  of  contract  between  him 
and  the  drawee. 

6th.  If  the  holder  can  maintain  an  action  against  the 
drawee,  there  would  be  a  right  of  action  upon  one  promise,  for 
the  same  thing,  in  two  persons  at  the  same  time,  the  payee 
and  drawer. 

7th.  If  a  check  works  an  assignment  as  against  the  drawee,, 
he  would  be  compelled  to  pay,  although  the  deposit  might  be 
exhausted  by  subsequent  checks. 

8th.  The  holder  of  the  check  can  not  take  advantage  of  the 
implied  promise  to  pay  the  depositor's  checks,  because,  at  the 
time  the  deposit  is  made,  neither  the  name  of  the  holder  nor 
the  amount  of  his  check  is  known. 

9th.  Priority  of  checks  does  not  entitle  the  holder  to  a 
priority  of  payment.  Banks  are  not  boimd  to  settle  conflict- 
ing claims  of  check-holders,  and  could  not  transact  their  busi- 
ness if  compelled  to  do  so. 

10th.  Checks  may  be  countermanded  at  any  time  before 
acceptance  or  payment,  and  this  could  not  be  so  if  they  oper- 
ated as  an  equitable  assignment. 

1 1th.  In  the  absence  of  any  evidence,  except  what  the  check 
furnishes,  it  must  be  presumed  that  the  payee  takes  the  check 
upon  the  credit  of  the  drawer. 

Let  us  examine  these  reasons  in  the  order  above : 

1st.  That  the  bank  does  not  hold  an  ordinary  deposit  as 
trastee,  but  by  the  deposit  becomes  the  debtor  of  the  deposi- 
tor simply,  and  may  use  the  money  as  it  pleases,  is  well  set- 
tled by  authority.  With  one  or  two  exceptions,  all  of  the 
above  cases  either  concede  or  assert  this.  It  is  the  doctrine 
of  this  court.  Ooffin  v.  Anderson,  4  Blackf.  395 ;  State,  er 
reL,  V.  Clark,  4  Ind.  315.  See  Morse  Banking,  28,  and  the 
numerous  cases  there  cited. 

2d  and  3d.  The  rule  that  a  chose  in  action,  or  part  of  a 
chose  m  action,  can  not  be  assigned,  is  the  rule  of  law,  bat  it 
is  not  the  rule  in  equity,  and  still  less  is  it  the  rule  under 
modem  statutes,  which,  as  in  this  State,  expressly  authorize 
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the  assignments  of  choses  in  action^  and  direct  that  all  ac- 
tions shall  ))e  prosecuted  in  the  name  of  the  real  party  in 
interest.  Under  these  statutes^  no  good  reason  is  apparent 
why  the  assignee  may  not  maintain  an  action  at  law.  Pome- 
roy  Eq.,  section  1277.  But  however  that  may  be,  in  a  case 
where  the  proceeding  is  clearly  in  equity,  as  here,  all  inters 
ested  parties  being  before  the  court,  there  can  be  no  doubt 
that  an  assignment  of  a  part  of  a  chose  in  action,  or  fund,  if 
really  made,  will  be  upheld  and  enforced,  whether  the  debtor 
has  assented  thereto  or  not.  McFadden  v.  Wihony  96  Ind. 
253,  and  cases  there  cited ;  Wood  v.  Wallacey  24  Ind.  226 ; 
Pomeroy  Eq.,  section  1270,  etseq.,  and  cases  there  cited. 

In  Story's  Equity  Jurisprudence,  section  1044,  it  is  said, 
after  stating  the  rule  at  law :  ^^  But  in  cases  of  this  sort,  the 
transaction  will  have  a  very  different  operation  in  equity. 
Thus,  for  instance,  if  A.,  having  a  debt  due  to  him  from  B., 
should  order  it  to  bfe  paid  to  C,  the  order  would  amount  in 
equity  to  an  assignment  of  the  debt,  and  would  be  enforced  in 
equity,  although  the  debtor  had  not  assented  thereto.  The 
same  principle  would  apply  to  the  case  of  an  assignment  of  a 
part  of  such  debt.  In  each  case,  a  trust  would  be  created  in 
&vor  of  the  equitable  assignee  on  the  fund,  and  would  consti- 
tute an  equitable  lien  upon  it.''  It  may  be  added,  too,  that  the 
depositary  bank  is  not  in  a  position  to  make  the  point  that  the 
depositor's  claim  against  it  should  not  be  called  for  in  parts^ 
as  its  implied  contragt  with  the  depositors  is  to  thus  pay,  at 
his  pleasure.  If,  therefore,  these  reasons  were  the  only  ones 
against  an  equitable  assignment  by  a  check,  they  clearly  would 
not  be  sufficient  in  equity  and  under  our  statutes. 

4th  and  5th.  When  it  is  once  conceded  that  there  may  be 
an  assignment  of  a  chose  in  action,  or  of  a  fund,  the  argument 
of  want  of  privity  between  the  assignee  and  debtor  or  holder 
of  the  fund  is  disposed  of,  under  the  equitable  and  statutory 
rules. 

If,  by  the  assignment,  the  assignee  acquires  a  legal  right, 
it  is  by  force  of  the  statute,  without  regard  to  the  assent  of 
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the  debtor  or  holder  of  the  fund.  If  he  acquires  an  equita- 
ble assignmenf  or  right  simply,  under  the  rules  in  equity, 
this  right  is  independent  of  any  assent  by  the  debtor  or 
holder  of  the  fund.  After  stating  the  rule  at  law  as  to  the 
necessity  of  privity  of  contract,  Mr.  Pomeroy  says:  "The 
doctrine  of  equity  is  very  diflFerent.  Equity  recognizes  an 
interest  in  the  fund,  in  the  nature  of  an  equitable  property, 
obtained  through  the  assignment,  or  the  order  which  oper- 
ates as  an  assignment,  and  permits  such  interest  to  be  en- 
forced by  an  action,  even  though  the  debtor  or  depositary  has 
not  assented  to  the  transfer.  It  is  an  established  doctrine, 
that  an  equitable  assignment  of  a  specific  fund  in  the  hands 
of  a  third  person,  creates  an  equitable  property  in  such  fund. 
If  therefore  A.  has  a  specific  fund  in  the  hands  of  B., 
or,  in  other  words,  B.,  as  a  depositary  or  otherwise,  holds  a 
specific  sum  of  money  which  he  is  bound  to  pay  to  A.,  and  if 
A.  agrees  with  C.  that  the  money  shalf  be  paid  to  C,  or  as- 
signs it  to  C,  or  gives  to  C.  an  order  upon  B.  for  the  money, 
the  agreement,  assignment,  or  order  creates  an  equitable  in- 
terest or  property  in  the  fund  in  favor  of  the  assignee  C, 
and  it  is  not  necessary  that  B.  should  consent  or  promise  to 
hold  it  for  or  pay  it  to  such  assignee."  Pomeroy  Eq.,  sec- 
tion 1280,  and  cases  cited.  Undoubtedly,  under  these  rules, 
a  part  of  a  general  fund  or  debt  may  be  assigned.  As  to 
whether  or  not  a  check  works  such  assignment,  is  a  question 
to  be  considered  hereafter.  What  we  now  hold  is,  that  the 
simple  facts  that  the  fund  or  debt  is  a  general  one,  and  that 
there  is  no  promise  or  assent  to  the  assignment  by  the  debtor 
or  holder  of  the  fund,  are  not  insuperable  barriers  to  such  an 
assignment. 

6th  and  7th.  We  do  not  think  these  reasons  conclusive  or 
well  taken.  The  actions  by  the  holder  and  drawer  of  the 
check,  would  not  be  for  the  same  thing.  If,  by  the  check, 
the  holder  becomes  the  legal  or  equitable  owner  of  the  chose 
in  action,  or  of  the  fiind  upon  which  it  is  drawn,  his  action 
would  be  either  legal  or  equitable,  in  proper  cases,  for  the 
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amount  of  the  check.  The  action  by  the  drawer  for  the  dis- 
honor of  his  check  is  not  for  the  amount  of  the  cheeky  but 
for  injury  to  his  credit  by  the  dishonor.  Whitaker  v.  Bank 
of  England,  6  C.  &  P.  700;  MarzeUi  v.  Williama,  1  Barn.  & 
Ad.  415 ;  Rolin  v.  Steward,  14  C.  B.  595 ;  Morse  on  Bankings 
p.  519;  Grant  Bankings  pp.  45^  69. 

When  a  deposit  is  made  in  a  bank^  there  is  an  implied 
promise  on  the  part  of  the  bank  to  the  depositor,  that  it  will 
pay  such  checks  as  he  may  draw,  if,  at  the  time  of  their  pre- 
sentment, it  is  indebted  to  him  on  account  of  deposits. 

It  is  for  a  violation  of  this  promise  that  the  drawer  has  an 
action  against  the  bank  for  damage  to  his  credit.  The  im- 
plied promise  on  the  part  of  the  bank  is  not  to  pay  all  the 
depositor's  checks,  whether  it  is  indebted  to  him  or  not  at  the 
time  the  checks  may  be  presented  for  payment,  nor  to  pay  in 
the  order  drawn,  if,  at  the  time  when  drawn,  it  is  indebted  to 
him.  If  the  check  works  but  an  equitable  assignment  of  the 
chose  in  action,  or  funds  drawn  upon,  of  course  the  bank  could 
not  be  aflFected  in  any  way  until  after  proper  notice,  as  up  to 
that  time  the  equity  would  be  a  secret  equity,  as  to  the  bank. 

8th.  That  a  promise  upon  a  good  consideration,  made  for 
the  benefit  of  third  parties,  may  be  taken  advantage  of,  and 
enforced  in  equity  by  such  third  parties,  is  well  settled.  And 
the  fiict  that  at  the  time  the  promise  is  made  the  third  parties 
are  not  aware  of  it,  and  they,  and  the  amount  of  their  claims 
against  the  promisee,  are  unknown  to  the  promisor,  makes  na 
difference,  under  the  decisions  of  this  and  other  courts.  For 
want  of  privity  of  contract  between  the  promisor  and  such 
third  parties,  such  contracts  could  not  be  enforced  under  the 
common  law.  We  cite  some  of  the  cases :  Bird  v.  LaniuSy 
7  Ind.  615;  Hardy  v.  Blazer,  29  Ind.  226,  and  cases  there 
cited ;  Devol  v.  Mcintosh,  23  Ind.  529 ;  Durham  v.  Bischof, 
47  Ind.  211;  Fisher  ^.  Wilmoth,  68  Ind.  449;  Miller  v.  BiY- 
lingsly,  41  Ind.  489.  It  should  be  noted  that  in  these  cases^ 
except,  perhaps,  one  in  which  work  was  done  on  the  faith  of 
the  promise,  the  claims  of  the  third  parties  were  in  existence 
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when  the  promise  was  made.  Loeb  v.  Weia,  64  Ind.  285 ; 
Beers  v.  Robinson,  9  Pa.  St.  229.  And  so,  promissory  notes 
and  bills  of  exchange,  under  some  circumstances,  and  checks, 
where  the  holder  is  entitled  to  fill  a  blank  with  the  name  of 
the  payee,  are  exceptions  to  the  common  law  rule  as  to  privity 
of  contract.  In  such  cases,  of  course,  the  payee  is  not  known 
at  the  time  the  check  is  issued.  2  Whart.  Con.,  section  795. 
These  reasons,  of  themselves,  therefore,  as  broadly  stated,  we 
think,  are  not  conclusive  in  support  of  the  doctrine  of  the 
cases  of  the  first  class.  This  brings  us,  naturally,  to  the  main 
reason  upon  which  the  cases  of  the  second  class  are  grounded, 
viz.,  that  the  implied  promise  on  the  part  of  the  depositary  to 
pay  the  depositor's  checks  is  a  promise  for  the  benefit  of  third 
parties,  the  check-holders,  and  may  be  enforced  by  them 
against  the  depositary.  That  there  is  an  implied  promise  on 
the  part  of  the  depositary  to  the  depositor  to  repay  the  amount 
deposited,  upon  the  checks  of  the  depositor,  is  the  doctrine 
of  all  the  oases  and  law-writers.  This  implied  promise  arises 
wholly  from  the  custom  of  bankers  in  the  transaction  of  busi- 
ness with  depositors.  Morse  Banking,  p.  35;  Dowries  v. 
Phomix  Bank,  6  Hill,  297 ;  Margette  v.  Williams,  1  Bam.  & 
Ad.  415.»  Under  this  custom,the  banker  impliedly  agrees  to 
waive  his  right  to  insist  upon  repayment  in  one  lump,  and 
to  pay  in  such  sums  as  the  depositor  may  order  by  his  checks. 
This  promise  is  made  with  the  depositor,  for  his  convenience, 
and  we  think  can  not  be  said  to  be  made  for  the  benefit  of 
third  parties,  who  may  become  the  holders  of  the  depositor's 
checks.  And  much  less  can  it  be  said  that  the  "  promise  is 
to  the  whole  world."  Neither  can  it  be  said,  as  we  think,  that 
under  the  custom  of  bankers,  they  receive  the  deposits  with  the 
understanding  or  thought  that  they  assume  any  obligation  or 
responsibility  to  the  holders  of  the  checks.  It  is  clearly  not 
the  intention  of  bankers,  when  receiving  deposits,  that  they 
may  be  sued  by  such  individual  check-holders  upon  a  refusal 
to  pay. 

As  said  by  this  court  in  the  case  of  Nat^l  Bank  of  Rockville 
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V.  Second  Nat' I  Bank  of  Lafayette^  aupra,  "  There  is  no  implied 
contract  in  fevor  of  the  payee,  against  the  drawee,  that  he  will 
either  accept  or  pay  the  check."  To  hold  otherwise  would  be 
to  overthrow  the  9th  and  10th  reasons  upon  which  the  first 
class  of  cases  are  grounded,  which  reasons  are  reasonable  and 
supported  by  the  great  weight  of  authority.  As  there  stated, 
the  depositary  banks  are  not  bound  to  settle  conflicting  claims 
of  check-holders,  nor  could  they  transact  their  business  if 
compelled  to  do  so.  It  can  hardly  be  supposed  that  the  banks 
would  establish  a  custom,  to  ripen  into  an  implied  contract,  by 
which  they  would  be  thus  subjected  to  annoyance,  delay  and 
uncertainty  in  the  transaction  of  their  business  which  must  be 
done  with  the  utmost  dispatch.  And  then,  too,  if,  with  the  de- 
posit, there  is  an  implied  promise  for  the  benefit  of  check-hol- 
ders that  may  be  enforced  by  them,  it  would  result  that  after  a 
check  is  presented,  the  holder  is  brought  into  privity  with  the 
bank,  and  the  payment  of  the  check  can  not  be  coimterman- 
ded  by  the  drawer.  And  so  the  courts  have  been  compelled  to 
hold,  which  have  asserted  the  doctrine  of  the  second  class  of 
cases.  Such  a  holding,  however,  is  opposed  to  the  common 
understanding  and  to  the  general?  weight  of  authority.  All 
of  the  cases  of  the  first  class,  where  the  question  is  mentioned, 
assert  the  doctrine  that  at  any  time  before  payment,  or  before 
the  bank  has  in  some  way  committed  itself  to  pay,  the  check 
may  be  countermanded  by  the  drawer. 

Mr-  Morse,  citing  numerous  cases  in  his  support,  says :  "A 
check  is  simply  a  written  order  of  a  depositor  to  the  bank 
to  make  a  certain  payment.  It  is  executory,  and  as  such,  it 
is  of  course  revocable  at  any  time  before  the  bank  has  paid, 
or  committed  itself  to  pay  it.  ***** 

"  The  remark  once  fell  from  Judge  Story,  in  the  oft  cited 
'  Matter  of  Brown,'  that  the  drawer  of  a  check  had  no  right 
to  countermand  payment  at  the  bank.  It  was  obvious  from 
the  context  that  the  judge  referred  rather  to  moral  right 
than  to  legal  right.  He  meant  simply  that  a  debtor  who 
had  given  to  his  creditor  a  check  in  payment  of  the  debt  had 
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no  right  as  towards  that  creditor,  *  right '  being  considered  as  a 
matter  of  honesty,  to  order  non-payment  of  the  check.  The 
language  of  the  judge,  taken  in  isolation  from  the  circum- 
stances of  the  case,  and  from  the  remainder  of  the  opinion, 
seems  to  admit  a  different  meaning,  and  is  therefore  capable 
of  a  misinterpretation  and  misuse,  wliich  have  sometimes  been 
feebly  attempted.  But  if  such  a  misunderstanding  is  possible, 
still  the  authorities  to  the  contrary  effect  are  numerous,  and 
leave  no  shadow  of  doubt  upon  the  point. 

"  The  bank  is  the  drawer's  agents  Its  primary  duty  is  to 
hold  or  to .  pay  his  money  as  he  directs.  Primarily  it  owes 
no  duty  to  the  holder,  except  under  and  by  virtue  of  direc- 
tions from  the  drawer.  Until,  by  reason  of  these  directions,  it 
has  assumed  voluntarily,  or  by  action  of  law  has  involunta- 
rily come  under  secondary  and  superseding  obligations  to  the 
holder,  the  latest  orders  from  the  drawer  govern  its  right  to 
act  on  his  behalf  Morse  Banking,  p.  302-3,  and  cases  there 
cited.  So,  also.  Griffin  v.  Kemp,  supra;  Story  Prom.  Notes, 
section  498,  and  cases  cited. 

This  power  on  the  part  of  the  depositor  to  countermand 
the  payment  of  checks  is  a*  part  of  the  implied  contract  be- 
tween him  and  the  depositary  when  the  deposit  is  made,  as 
much  as  the  implied  agreement  on  the  part  of  the  depositary 
to  pay  his  checks.  We  conclude,  therefore,  that  the  check- 
holder  can  not  recover  of  the  drawee  on  its  implied  promise 
to  the  depositor. 

Another  reason  upon  which  some  of  the  cases  of  the  sec- 
ond class  are  founded  is,  that  the  check  operates  as  an  appro- 
priation, pro  tanto,  of  the  fiind  in  the  hands  of  the  drawee. 
This  does  not  commend  itself  to  our  judgment.  That  the 
depositary  is  a  bailey  or  trustee  of  any  fund,  is  not  supported 
by  reason  or  authority.  Strictly  speaking,  the  depositary 
holds  no  fund  to  be  appropriated.  It  owes  a  debt.  The 
right  of  the  depositor  is  a  chose  in  action.  This  or  a  part 
of  it  may  be  assigned.  When  assigned,  equity,  for  the  pur- 
pose of  making  good  the  assignment,  seizes  upon  the  debt 
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and  calls  it  a  fund.  An  ordinary  check,  however,  without 
words  of  transfer,  and  drawn  upon  no  particular  fund,  does 
not  effect  such  an  assignment.  In  some  of  the  cases  it  is 
said  that  by  an  acceptance  of  the  check,  an  equitable  assign- 
ment is  effected ;  but  this  is  not  strictly  correct,  because,  by 
accepting  the  check,  the  depositary  assumes  an  independent 
and  unconditional  liability  to  the  holder.  Morse  Banking, 
pp.  307,  313,  and  cases  there  cited. 

The  eleventh  and  last  reason  upon  which  the  first  class  of 
cases  is  grounded,"as  given  above,  is,  that  in  the  absence  of 
evidence,  except  what  the  check  furnishes,  it  must  be  pre- 
sumed that  the  payee  takes  the  check  upon  the  credit  of  the 
drawer.  Many  of  the  cases  assert  this,  and  it  seems  to  us 
reasonable.  It  may  be  said  that  the  payee  relies  upon  the 
honesty  of  the  drawer,  in  either  an  express  or  implied  repre- 
sentation that  the  drawee  is  indebted  to  him.  Doubtless,  the 
payee  of  the  check  relies  upon  the  financial  ability  of  the 
drawer  to  make  good  his  express  or  implied  promise  to  refund 
to  him  the  amount  of  the  check,  should  payment  be  refused 
by  the  drawee.  It  could  hardly  be  said  that  the  payee  of  each 
check  takes  it  with  the  idea  of  suing  the  drawee.  Especially 
could  this  not  be  said  where  the  drawer  and  payee  are  resi- 
dents in  one  State,  and  the  drawee  in  a  distant  State.  That  a 
part  of  a  fund  or  chose  in  action  may  be  assigned,  we  have 
already  seen ;  and  where  there  is  an  intention  of  the  drawer 
and  payee  that  a  fund  or  chose  in  action,  or  a  part  of  either, 
shall  be  assigned,  the  assignment  may  be  effected  by  an  order^ 
bill  or  check.  In  such  case  the  intention  controls,  and  will, 
be  given  effect  by  the  courts.  It  is  upon  this  principle  that 
an  order  upon  the  whole  of  a  special  fund  operates  as  an 
assignment.  See  Pomeroy  Eq.,  section  1280,  et  seq.,  and  cases 
there  cited ;  Bispham  Prin.  of  Eq,,  pp.  219  and  220,  and  cases 
there  cited. 

Says  Mr.  Pomeroy :  "  What  shall  amount  to  the  present 
appropriation  which  constitutes  an  equitable  assignment,  is  a 
question  of  intention  to  be  gathered  from  all  the  language 
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construed  in  the  light  of  the  surrounding  circumstances/' 
Pomeroy  Eq.,  section  1282.  So,  it  is  said  by  the  same  author, 
in  the  latter  portion  of  section  1284  of  the  same  work :  "A 
check  may  undoubtedly  operate  in  this  manner  as  an  equi- 
table assignment  when  it  is  so  drawn  as  to  show  an  unmis- 
takable intention  of  the  drawer  to  transfer  his  exact  deposit 
in  the  bank  to  the  payee."  See,  slaOy  Kingman  v.  Perkins^ 
1 05  Mass.  111.  Macomber  v.  Doane,  2  Allen,  541 .  In  the  case 
of  Kahnweiler  v.  Anderson,  78  N.  C.  133,  it  was  said  that  the 
intention  to  assign,  founded  upon  a  consideration,  and  ex- 
pressed by  a  bill  or  draft,  operates  as  an  equitable  assignment. 
In  the  case  of  Bank  of  Commerce  v.  Bogy,  supra,  it  was  said 
that  the  drawing  of  a  bill  of  exchange  does  not,  of  itself,  op- 
erate as  an  equitable  assignment  of  the  debt,  but  is  evidence 
tending  to  show  such  an  assignment ;  that  anything  that  shows 
an  intention  on  the  one  side  to  make  an  irrevocable  transfer 
of  the  debt  or  fund,  and  from  which  an  assent  to  receive  it 
may  be  inferred,  will  operate  in  equity  as  an  assignment.  To 
the  same  point  see  Kimball  v.  Donald,  supra ;  First  Nai^l 
Bank,  etc.,  v.  Duhuqae  R.  W.  Co.,  supra.  This  same  doctrine 
is  asserted  in  many  of  the  cases  above  cited.  In  speaking 
of  orders  that  will,  or  will  not,  of  themselves  operate  as  an 
assignment,  Mr.  Pomeroy  gives  a  very  safe  criterion.  He 
says :  "  The  sure  criterion  is,  whether  the  order  or  direction 
to  the  drawee,  if  assented  to  by  him,  would  create  an  abso- 
lute personal  indebtedness  payable  by  him  at  all  events,  or 
whether  it  creates  an  obligation  only  to  make  payment  out 
of  a  particular  designated  fund."     Sec.  1280. 

The  acceptance  of  orders  upon  a  particular  designated  fund, 
which  are  held  as  assignments,  binds  the  acceptor  only  to  the 
extent  of  the  fund  drawn  upon.  The  acceptance  of  a  check 
creates  an  independent,  unconditional  obligation  on  the  part 
of  the  acceptor,  whether  he  holds  funds  of,  or  is  indebted  to, 
the  drawer  or  not. 

Our  conclusion  is,  that  a  check  in  the  ordinary  form  upon 
the  drawer's  banker,  without  words  of  transfer,  and  drawn 
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upon  no  particular  designated  fund,  does  not  of  itself,  oper- 
ate as  an  appropriation  or  equitable  assignment  of  a  fund  in 
the  hands  of  the  drawee,  nor  does  it  operate  as  an  assignment 
of  a  part  of  the  drawer's  chose  in  action  against  the  drawee. 

Keeping  in  view  our  statutes,  and  the  equitable  rules  al- 
ready stated,  we  base  this  holding  upon  the  considerations : 

Fird.  There  is  no  implied  contract  on  the  part  of  the  de- 
positary of  which  the  check-holder  can  take  advantage  as 
against  the  depositary. 

Second,  In  the  absence  of  evidence  to  the  contrary,  or  a 
showing  of  an  intention  to  assign  a  part  of  a  fund  in  the  hands 
of  the  drawee,  or  a  part  of  the  drawer's  chose  in  action 
against  the  drawee,  it  should  be  presumed  that  the  payee  or 
holder  of  a  check  takes  it  upon  the  credit  of  the  drawer,  of 
-whom  he  may  collect,  if  payment  be  refused  by  the  drawee. 

Third.  To  hold  the  contrary,  would  be  to  disregard  the  im- 
plied and  well  understood  right  of  the  drawer  to  counter- 
mand the  payment  of  checks. 

Fourth.  It  would  greatly  embarrass  banks  in  the  transac- 
tion of  their  business  to  hold  that  they  are  liable  to  each 
check-holder,  and  hence  must,  at  their  peril,  settle  conflicting 
<;laims  of  check-holders. 

In  the  case  before  us,  the  checks  contain  no  terms  of  trans- 
fer ;  they  are  not  drawn  upon  any  particular  designated  ftmd, 
nor  is  there  anything  in  them,  or  the  circumstances  connected 
with  the  giving  of  any  of  them,  that  indicates  any  intention  on 
the  part  of  the  drawers  or  payees,  that  there  should  be  an  as- 
signment of  anything.  We  hold,  therefore,  that  as  between  the 
payees  or  holders  of  the  checks  and  the  drawees,  there  was 
no  appropriation  or  assignment  of  any  fund,  nor  of  any  part 
of  the  drawer's  chose  in  action  against  the  drawees.  It 
would  seem  to  follow  logically,  that  as  there  is  no  assignment 
as  between  the  payee  and  drawee,  there  is  none  as  between  the 
drawer  and  payee.     And  so  the  cases  of  the  first  class  hold. 

This  brings  us  to  the  third  class  of  cases  as  we  have  grouped 
them,  and  to  a  consideration  of  the  question  as  to  whether 
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or  not,  notwithstanding  our  conclusions  thus  far,  the  giving^ 
and  receiving  of  the  checks  operated  as  an  equitable  assign- 
ment as  between  the  payees  and  dmwer,  or,  in  other  words, 
entitle  the  payees  and  holders  to  a  preference  over  the  de- 
positors and  other  general  creditors  of  the  Indiana  Banking- 
Company. 

Third  Class  of  Cases. 

In  an  action  to  have  a  check  paid  in  full  from  the  estate 
of  a  bankrupt  drawer,  it  was  held,  In  the  Matter  of  Brown,  in 
Bankruptcy,  2  Story  C.  C.  502,  that  the  holder  was  enti- 
tled to  this,  on  the  ground  that  a  check  is  an  instrument  sut 
generis,  and  is  to  be  construed  exactly  as  the  parties  intend  it ; 
that  the  check,  of  itself,  is  an  appropriation  of  the  fund  in 
the  hands  of  the  drawee,  and  that,  consequently,  the  drawer 
has  no  right  to  withdraw  the  funds  after  giving  the  chock. 

The  case  of  First  NaiH  Bank  of  Oincinnaii  v.  Coates,  3  Mc- 
Crary,  9,  grew  out  of  the  feilure  of  the  Mastin  Bank,  at 
Kansas  City,  as  did  the  cases  in  17  Blatchf.,  79  Mo.,  and  91 
N.  Y.,  supra.  The  bank  made  an  assignment  to  Coates,  after 
having  issued  and  delivered  a  "  draft ''  upon  its  depositary  in 
New  York.  Before  the  "draft''  was  presented  for  payment 
Coates  withdrew  the  deposit  from  the  New  York  bank.  As 
between  the  assignee  and  payee,  Mr.  Justice  Miller  held 
that  the  "  draft  "  was  in  law  and  fact  a  check,  and  that  while 
a  deposit  of  money  in  a  bank  creates  a  debt  on  the  part  of  the 
bank,  it  is  a  fund  deposited  to  the  credit  of  the  depositor,  and 
that  the  check  operated  as  an  appropriation  or  equitable  as- 
signment, pro  tarda,  of  the  fund  to  the  holder,  and  that  thus 
fer  the  fund  did  not  pass  to  the  assignee.  It  seems  to  have 
been  contended  that  there  was  no  assignment  by  the  check  ; 
that  for  want  of  privity,  and  because  the  check  was  for  but  a 
part  of  the  fund  drawn  upon,  and  because  the  depositary  could 
not  be  called  upon  to  pay  out  the  deposit  except  in  a  single 
payment,  the  payee  of  the  check  could  not  maintain  an  action 
against  the  drawee,  and  was,  therefore,  not  entitled  to  a  pref- 
erence as  against  other  creditors  of  the  drawer.    All  this  the 
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Justice  answered  by  saying  that  such  is  the  rule  at  law^  but 
not  in  equity.  Upon  substantially  a  similar  state  of  facts,  ex- 
cept that  the  check  was  for  a  collection  made  by  the  drawer,  a 
like  ruling  was  made  in  the  case  of  German  Savings  Institviion 
V.  AdoEy  1  McCrary,  501.  Stress  was  laid  upon  the  fact  that 
the  check  was  for  a  collection. 

The  iacts  in  the  case  of  Gardner  v.  NaJtH  City  Bank, 
39  Ohio  St.  600,  were,  that  a  party  wishing  money  procured 
it  by  giving  his  check  to  a  bank  in  Ohio  upon  a  bank  in 
Philadelphia  for  the  full  amount  of  his  deposit  in  the  latter 
bank.  Before  the  check  was  presented,  the  Philadelphia  bank 
remitted  to  the  drawer  by  a  certified  check.  He  deposited 
this  in  another  bank  in  Ohio  as  cash,  and  it  was  afterwards 
paid.  After  making  subsequent  deposits  in  this  bank,  and 
checking  out  various  sums  from  time  to  time,  the  drawer  made 
an  assignment  for  the  benefit  of  creditors.  The  assignee  and 
all  interested  parties  were  brought  before  the  court  by  an 
application  on  part  of  the  payee  of  the  check  to  have  it  paid 
in  full.  The  court  distinguished  the  case  from  one  between 
the  payee  and  drawee,  or  where  the  check  is  for  less  than  the 
whole  fund  drawn  upon,  and  held,  that  as  between  the  drawer 
and  payee,  it  was  the  manifest  intention  of  the  parties  to 
transfer  the  absolute  right  to  receive  the  amount  from  the 
drawee,  and  that  the  draft  should  operate  as  an  equitable  as- 
signment of  the  funds  in  the  hands  of  the  drawee ;  that  it  did 
operate  as  such  assignment,  and  that  when  the  drawer  received 
>the  amount  from  the  drawee,  it  in  equity  belonged  to  the 
payee. 

Mr.  Daniel  (2  Daniel  S'eg.  Inst.,  sec.  1638),  after  argu- 
ing in  fiivor  of  the  doctrine  of  the  cases  of  the  second  class 
above,  states  that  there  can  be  no  doubt  that,  as  between  the 
drawer  and  payee,  the  check  operates  as  an  equitable  assign- 
ment, and  bases  his  statement  upon  the  cases  of  the  third  class 
alone,  and  the  cases. of -Be//  v.  Alexander y  21  Grat.  1,  Morrison 
V.  Bailey y  5  Ohio  St.  13,  Robinson  v.  Ilawksford,  9  Q.  B.  51, 
Keene  v.  Beard,  8  C.  B.  N.  S.  373,  and  the  case  of  Bank  of  the 
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Republic  v.  Millardy  supra.  We  are  unable  to  understand  in 
what  way  the  case  in  Wallace^  or  the  English  cases,  lend  any 
aid  to  the  position  of  the  author.  The  cases  cited  fix)m  5 
Ohio  St.  and  21  Grat.  did  not  involve  the  question  necessarily^ 
as  they  were  actions  upon  the  check  by  the  holder  against  the 
drawer,  the  check  not  having  been  paid  by  the  payee. 

As  will  be  observed,  Ihe  case  in  2  Story,  supra,  is  based 
upon  the  broad  statement  that  a  check  is  an  appropriation  of 
so  much  of  the  fund  in  the  hands  of  the  drawee,  so  that  the 
drawer  can  not  withdraw  it  after  giving  the  check.  This  case 
is  in  conflict  with  all  the  cases  of  the  first  class  above,  has  been 
many  times  criticised  and  condemned,  and  we  think  properly  so. 

The  case  in  39  Ohio  St.  is  based  upon  the  theory,  that  from 
the  fact  that  the  check  was  for  the  whole  of  the  drawer^s  de- 
posit in  the  Philadelphia  bank,  and  the  other  circumstances* 
of  the  transaction,  it  plainly  appeared,  that  as  between  the 
drawer  and  payee,  the  intention  was  to  transfer  the  ownership 
of  that  deposit  to  the  payee. 

It  is  not  improper  to  remark  that  the  opinion  in  the  case 
in  3  McCrary,  supra,  was  delivered  orally.  If  the  sweeping 
statements  there  made  as  to  the  assignment  by  a  check  should 
be  carried  out  to  their  fiiU  extent,  they  would  result  in  a 
holding  that  in  equity  a  check  works  such  an  assignment  as 
between  the  payee  and  drawee  also.  Such  a  holding,  as  we  have 
seen,  would  be  in  conflict  with  the  great  weight  of  authority. 
The  same  may  be  said  of  the  case  in  1  McCrary,  supra. 

Possibly,  cases  may  arise  where,  as  between  the  drawer  and 
payee  or  holder  of  a  check,  a  court  of  equity  may  interfere 
and  protect  the  check-holder,  not  because  the  check  of  itself 
works  an  assignment  of  any  fund  or  of  any  part  of  the  drawer's 
chose  in  action  against  the  drawee,  but  rather  upon  the  equi- 
table doctrine  of  money  had  and  received. 

By  giving  a  check,  the  drawer  impliedly  says  to  the  payee 
that  he  may  collect  so  much  from, the  drawee,  if  he  will  pay 
it.  And  while  the  depositary  docs  not  hold  the  money  as 
the  agent  of  the  depositor,  it  may  be  said  that  as  to  when,  to 
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whom^  and  in  what  amounts^  the  amount  deposited  shall  be 
paid  out^  the  depositary  acts  as  the  agent  of  the  depositor^ 
subject  to  his  orders. 

A  check  may  be  given,  and  before  payment  the  money 
withdrawn  from  the  depositary  by  the  drawer  under  such 
circumstances  that  it  would  be  inequitable  and  a  fraud  to 
allow  the  drawer  to  retain  the  amount  received  for  the  check 
and  also  the  amount  withdrawn  from  the  depositary.  For 
example,  if  A.,  having  no  property  except  a  deposit,  should 
receive  B/s  money  for  a  check  upon  the  depositary,  and, 
after  giving  the  check,  should  withdraw  the  deposit;  as  an 
action  upon  the  check  would  be  fruitless,  it  might  be  that 
B.  could,  in  equity,  follow  the  money  withdrawn  by  A.  and 
recover  it  as  for  money  had  and  received,  if  this  would  not 
interfere  with  the  rights  of  other  equally  worthy  creditors.. 
This,  however,  is  not  the  case  before  us. 

One  or  two  of  the  checks  in  the  case  before  us  were  given 
for  collections  made  by  the  banking  company.  It  may  be, 
that  if  the  payees  had  declined  to  accept  the  checks,  they 
might  have  insisted  that  the  amounts  thus  collected  were  held 
in  trust,  and  should,  therefore,  be  paid  in  full.  This  they 
did  not  do,  but  accepted  the  checks  and  still  retain  them. 
We  think  that  it  should  be  held,  as  was  held  in  one  of  the 
New  York  cases,  that  by  accepting  the  checks  instead  of  the 
cash,  the  payees  gave  credit  to  and  relied  upon  the  Indiana 
Banking  Company,  and  thus  placed  themselves  upon  an 
equality  with  the  other  check-holders. 

Some  of  the  checks  were  purchased  with  cash  by  persons 
who  were  not  depositors  with  the  bank ;  others  by  depositors 
giving  their  checks.  The  court  below  held  that  the  checks 
purchased  with  cash  should,  for  that  reason,  be  paid  in  full, 
and  that  the  other  checks  should  share  pro  rata  with  the 
other  debts.  We  can  see  no  substantial  reason  for  such  a 
preference.  If  the  depositors  had  withdrawn  the  amount  from 
the  bank,  and  with  this  purchased  the  checks,  it  might  well 
be  said  that  they  purchased  them  with  cash.     Whether  the 
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checks  were  paid  for  in  cash  or  by  the  checks,  the  bank  in 
each  case  received  the  amount  of  them. 

The  transaction  between  Murphy,  Hibben  &  Co.  and  the 
Indiana  Banking  Company,  in  the  delivery  and  acceptance 
of  the  checks,  was  attended  with  some  circumstances  peculiar 
to  that  transaction,  but  they  are  not  such,  we  think,  as  to 
rebut  the  presumption  that  the  checks  were  received  upon  the 
credit  of  the  Banking  Company,  or  to  show  that  the  parties 
intended  that  the  checks  should  operate  as  an  assignment  of 
any  fund  or  chose  in  action.  And  so  with  all  of  the  checks, 
there  is  nothing  to  show  that  there  was  any  intention  by  the 
parties  that  they  should  operate  as  an  assignment  of  any  fund 
or  chose  in  action.  There  is  nothing  to  overthrow  the  pre- 
sumption that  they  were  accepted  upon  the  credit  of  the  In- 
diana Banking  Company. 

The  checks  were  dishonored.  Because  of  that  dishonor  the 
holders  have  a  right  of  action  against  the  Indiana  Banking 
Company.  That  right,  like  the  right  of  action  in  favor  of 
the  depositors  and  other  creditors,  is  a  legal  right.  The  af- 
fairs of  the  bank  are  in  the  hands  of  a  receiver,  but  this  does 
not  change  the  nature  of  these  rights.  Orammd  v.  Garmer^ 
supra. 

There  is  nothing  in  the  case  to  create  a  superior  equity  in 
favor  of  the  check-holders  as  against  the  depositors  and  other 
creditors.  No  fraud  is  charged  or  shown  whereby  the  payees 
were  induced  to  part  with  their  money  for  the  checks.  They 
were  purchased  in  the  usual  course  of  business.  The  assets 
of  the  bank  will  not  pay  its  debts  in  full.  The  depositors 
deposited  their  money,  relying  upon  the  credit  of  the  bank, 
that  the  amounts  would  be  repaid  to  them  when  called  for. 
The  payees  purchased  the  checks,  relying  upon  the  credit  of 
the  bank,  that  the  amounts  paid  for  them  would  be  refunded 
if,  for  any  cause,  the  checks  should  not  be  paid  by  the  drawees. 
It  is  a  case  where  equality  among  the  creditors  is  equity. 

So  far  as  it  was  adjudged  below  that  the  check-holders  are 
not  entitled  to  preference  the  judgment  is  affirmed;  so  fer  as 
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it  was  adjudged  that  any  check  shall  be  preferred  and  paid  in 
foil  as  against  the  other  creditors  of  the  Indiana  Banking 
Company  the  judgment  is  reversed,  with  instructions  to  the 
court  below  to  proceed  in  accordance  with  this  opinion.  It 
is  further  ordered  that  the  court  below  direct  the  receiver  to 
pay  the  costs  of  this  litigation  thus  far  out  of  the  fund  in  hfa 
hands. 

Note. — Elliott,  J.,  did  not  participate  in  the  decision  of 
this  cause. 

FUed  March  17,  1885. 
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Mattingly  v.  The  City  of  Plymouth. 

Municipal  Corporation. — EoMuhing  Street  Gradi.—C hanging  Grade. — 
Damages  to  Owners. — Under  section  3073,  R.  S.  1881,  the  grade  of  a  street, 
which  can  not  be  changed  without  the  assessment  and  tender  of  dam- 
ages occasioned  thereby,  is  a  grade  established  in  pursuance  of  some 
ordinance  or  order  of  the  common  council  involving  some  general  plan 
of  improvement  or  grading  of  a  street,  or  specified  portion  thereof.  And 
such  grade,  when  established,  must  be  approved  and  adopted,  in  some 
way,  by  the  common  council,  and  should  be  made  a  matter  of  record. 
The  record  of  the  survey  establishing  the  grade  should  appear  in  the 
record  which  the  civil  engineer  is  required  to  keep:  and  the  proceed- 
ings of  the  council  should,  in  some  way,  either  by  ordinance  or  resolu- 
tion, show  that  the  survey  establishing  the  grade  was  authorized  or  ap- 
proved so  as  to  make  it  authoritative.  Until  proceedings  are  had  by 
the  common  council,  directing  that  the  grade  of  a  certain  street,  or 
streets,  or  specific  portions  thereof  shall  be  established,  or  that  a  grade 
already  established  is  approved  and  adopted,  in  some  authoritative 
way,  by  the  common  council,  it  can  not  be  deemed  that  the  "  city  au- 
thorities have  once  established  "  a  grade  of  a  street ;  and  improvements 
are  made  by  lot-owners  subject  to  the  right  of  the  city  to  establish  or 
change  the  grade  without  the  assessment  or  payment  of  damages. 

Same. — Estoppel  of  Corporation  as  to  Establishment  of  Grade. — ^The  fact 
that  an  ordinance  requires  all  sidewalks  to  be  built  in  conformity  with 
the  grade  of  the  corresponding  street,  and  makes  it  the  duty  of  the 
street  commissioners  to  oversee  the  construction  and  maintenance  of 
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all  sidewalks,  and  requires  all  persons,  before  laying  a  sidewalk,  to  ap- 
ply to  the  city  engineer  for  the  proper  grade,  and  to  construct  the 
proposed  sidewalk  in  accordance  with  the  grade  as  given  by  him,  and 
the  fact  that  one  who  does  so  apply  makes  such  improvement  accord- 
ing to  the  direction  of  the  engineer,  where  the  street  has  not  been  estab- 
lished by  thp  steps  above  specified  and  required  by  section  3073,  R.  S. 
1881,  do  not  estop  the  city  from  establishing  a  different  grade  for  the 
street  without  the  assessment  and  tender  of  damages.  Nor  does  the 
fact  that  the  committee  on  streets,  with  the  city  engineer,^  directed  the 
owner  where  to  place  the  sidewalk,  estop  the  city. 

Frqm  the  Marshall  Circuit  Court. 

D.  MoDuffie,  C.  B.  Tibbets  and  J.  D.  McLaren^  for  appellant. 

A.  CI  Capron,  for  appellee. 

Mitchell,  J. — The  substance  of  the  complaint  is,  that  the 
plaintiff  was  the  owner  of  certain  premises  in  the  city  of 
Plymouth,  abutting  on  Michigan  street,  on  which  was  situ- 
ate her  dwelling  and  other  improvements ;  that  in  the  sum- 
mer of  1881,  desiring  to  make  additional  improvements  upon 
her  lots  and  the  dwelling  thereon  situate,  she  applied  to  the 
city  engineer  to  give  her  the  proper  grade  in  reference  to 
which  to  raise  her  house,  fill  up  her  lots  and  by  which  to 
construct  a  sidewalk  in  front  of  and  along  her  premises ; 
that  in  pursuance  of  such  request  the  city  engineer  gave  her 
the  grade  of  the  street,  and  that  she  accordingly,  at  a  large 
expense,  filled  up  her  lots,  raised  her  house  and  constructed 
a  sidewalk  to  conform  to  the  grade  so  fixed  and  established 
by  the  city  engineer ;  that  after  her  improvements  were  com- 
pleted and  her  sidewalk  laid  in  conformity  with  the  grade  so 
given  her,  the  city  by  its  agents  wrongfully  tore  up  her  side- 
walk and  lowered  the  same,  and  attempted  to  establish  a 
different  grade,  without  first  assessing  and  tendering  her 
the  damages  thereby  occasioned,  which  she  avers  would  be 
$500.  She  asktd  and  obtained  a  temporary  restraining 
order,  after  which  issues  were  made  up  on  the  complaint, 
and  at  the  final  hearing  there  was  judgment  for  the  city  and 
against  the  plaintiff;  and  the  record  and  assignment  of  errors 
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here  require  us  to  consider  the  case  upon  the  evidence,  which 
is  before  us  in  a  bill  of  exceptions. 

The  material  facts  as  shown  are,  that  Mrs.  Mattingly,  in  the 
summer  of  1881,  owned  the  lots  described  in  her  complaint, 
and  that  they  abutted  on  Michigan  street;  that  at  that  time 
there  was  in  force  an  ordinance  of  the  city  requiring  all 
sidewalks  to  be  built  in  conformity  with  the  grade  of  the 
corresponding  street,  and  making  it  the  duty  of  the  street 
commissioners  to  oversee  the  construction  and  maintenance 
of  all  sidewalks  in  the  city,  and  to  report  to  the  common 
council  all  such  as  needed  repairs.  It  also  required  that  all 
persons  before  laying  a  sidewalk  should  apply  to  the  city  en- 
gineer for  the  proper  grade,  and  that  they  should  construct 
the  proposed  sidewalk  in  accordance  with  the  grade  as  given 
thenfi  by  him. 

It  appeared  that  Mrs.  Mattingly  applied  to  the  city  engi- 
neer who  gave  her  the  grade  of  Michigan  street  as  requested, 
and  it  may  be  inferred  that  she  made  her  improvements,  so  far 
as  raising  her  house  and  filling  up  her  lots,  to  correspond  with 
the  grade  as  fixed  at  that  point  by  the  city  engineer.  Later, 
the  committee  on  streets  and  another  city  engineer  agreed 
with  the  appellant,  upon  what  is  termed  a  "  compromise  grade,'^ 
which  was  some  inches  lower  than  that  established  by  the 
first  engineer,  and  upon  this  grade  it  is  claimed  the  side- 
walk was  built.  As  constructed,  the  sidewalk  in  front  of  the 
appellant's  lots  was  from  five  to  nine  inches  higher  than  those 
on  either  side,  and  the  city  council  directed  a  re-survey  to  be 
made,  which  last  survey  fixed  the  grade  for  the  sidewalk  to 
correspond  with  the  adjacent  walks,  and  the  city  then  noti- 
fied the  appellant  to  lower  her  walk  accordingly.  Compli- 
ance with  this  notice  was  refused,  whereupon  the  city  was 
proceeding  to  lower  the  walk  when  this  suit  was  commenced. 

It  is  now  argued  that  the  fixing  of  the  grade  for  the  side- 
walk by  the  city  engineer  and  the  street  committee  was  es- 
tablishing the  grade  within  the  meaning  of  the  proviso  of 
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section  3073,  R.  S.  1881,  and  that  the  grade  so  fixed  could 
not  lawfully  be  changed  until  the  appellant's  damages  were 
assessed  and  tendered. 

This  section  requires  the  civil  engineer  of  an  incorporated 
city  to  prepare  plans  and  specifications,  etc.,  for  public  im- 
provements, and  that  he  shall  superintend  the  opening  of 
streets  and  the  preservation  of  the  true  lines  thereof,  etc. ;  that 
he  shall  make  a  record  of  all  surveys,  etc.,  and  then  pro- 
vides, "  That  when  the  city  authorities  have  once  established 
the  grade  of  any  street  or  alley  in  the  city,  such  grade  shall 
not  be  changed  until  the  damages  occasioned  by  such  change 
shall  have  been  assessed  and  tendered  to  the  parties  injured 
or  affected  by  such  change,  and  such  damages  shall  be  col- 
lected by  the  city  from  the  party  or  parties  asking  such 
change  of  grade  in  the  manner  provided  for  the  collection 
of  street  improvements." 

It  is  plainly  inferable  that  the  grade,  the  establishment  of 
which  is  here  referred  to,  and  which  can  not  be  changed  without 
the  assessment  and  tender  of  the  damages  occasioned  thereby, 
is  a  grade  established  in  pursuance  of  some  ordinance  or  order 
of  the  common  council  involving  some  general  plan  of  im- 
provement or  grading  of  a  street  or  specified  portion  thereof. 
And  such  grade,  when  established,  must  be  approved  and 
adopted  in  some  way  by  the  common  council,  and  should  be 
made  a  matter  of  record.  The  record  of  the  survey  estab- 
lishing the  grade  should  appear  in  the  record  which  the  civil 
engineer  is  required  to  keep,  and  the  proceedings  of  the  coun- 
cil should  in  some  way,  either  by  ordinance  or  resolution,  show 
that  the  survey  establishing  the  grade  was  authorized  or  ap- 
proved, so  as  to  make  it  authoritative. 

Until  proceedings  are  had  by  the  common  council  direct- 
ing that  the  grade  of  a  certain  street  or  streets,  or  specified 
portions  thereof,  shall  be  established,  or  that  a  grade  already 
established  is  approved  and  adopted  in  some  authoritative  way 
by  the  common  council,  it  can  not  be  deemed  that  the  "  city 
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authorities  have  once  established  '^  the  grade  of  a  street,  and 
improvements  are  made  by  lot-owners  subject  to  the  right  of 
the  city  to  establish  or  change  the  grade  without  the  assess- 
ment or  payment  of  damages. 

As  the  initial  point  in  the  appellant's  case,  it  was  necessary 
to  show  the  existence  of  a  duly  established  grade  by  the  city 
authorities  at  the  time  the  improvements  were  made ;  that  the 
improvements  were  made  with  reference  to  a  grade  so  estab- 
lished, and  that  the  city  was  proceeding  to  change  the  grade 
so  established,  to  the  appellant's  damage,  without  the  assess- 
ment and  tender  of  the  damages  so  occasioned.  This  was 
neither  averred  in  the  complaint  nor  shown  in  the  evidence, 
and  so  both  are  fatally  defective. 

In  the  case  of  Nebraska  (My  v.  Lampkin,  6  Neb.  27,  it  was 
held  that  in  order  to  establish  the  existence  of  a  grade  for  a 
street  in  a  city,  the  records  and  files  pertaining  thereto  should 
be  produced,  and  that  unless*  these  are  shown  to  have  been 
lost  or  destroyed,  no  other  proof  is  admissible. 

The  ordinance  of  the  city  of  Plymouth,  requiring  persons 
to  construct  sidewalks  in  conformity  to  the  existing  grade 
of  the  streets,  and  also  requiring  the  city  engineerj  on  applica- 
tion, to  fix  for  such  persons  the  grade  on  which  their  side- 
walk should  be  laid,  was  a  proper  regulation  to  secure  unifor- 
mity and  safety  in  the  sidewalks ;  but  it  can  not  be  said  that 
because  this  was  required,  and  sidewalks  were  built  and  im- 
provements made  with  reference  to  grades  so  fixed,  the  city 
was  thereafter  estopped  from  establishing  a  different  grade 
for  the  street  without  the  assessment  and  tender  of  damages; 
nor  does  the  fact  that  the  committee  on  streets,  with  the  city 
engineer,  directed  the  appellant  where  to  place  her  sidewalk, 
estop  the  city. 

The  judgment  is  afi&rmed,  with  costs. 

Filed  March  10, 1885. 


660  SUPREME  COURT  OF  INDIANA, 

The  Terre  Haute  and  Logansport  B.  R.  Co.  «.  Crawford  ei  ai. 


100 

ion 

i 

131 

ioo 

m.. 

100 
168 

660 
502 

No.  11,019. 

The  Terre  Haute  and  Logansport  Railroad  Com- 
pany v.  Crawford  et  al. 

Bailroads. — Right  of  Way. — Award  of  Appraisers, — Ejcceptions. — Issue, — Ev^ 
idenee, — Damages, — Where  a  railroad  company  appropriates  land  for  its 
right  of  way,  and  the  appraisers  appointed  to  appraise  the  damages  of 
the  owner  of  the  land,  by  reason  of  such  appropriation,  file  their  award 
of  sach  damages,  and  the  owner  appeals  from  such  award  and  excepts 
thereto  upon  the  ground,  among  others,'  that  the  damages  awarded  were 
inadequate  and  unjust,  for  the  reason  that  when  the  road  was  built,  as 
proposed,  upon  the  line  appropriated,  it  would  be  necessary  for  the  owner 
to  fill  his  land,  from  two  to  five  feet,  the  entire  length  of  the  line  appro- 
priated, at  large  cost  to  him,  and  where,  upon  the  trial  of  the  issue  thus 
tendered,  evidence  is  admitted  tending  to  prove  the  cost  of  making  such 
fill,  as  an  element  of  the  owner's  damages,  the  railroad  company  can  not 
successfully  complain  of  the  admission  of  such  evidence  as  error  for  the 
first  time  in  the  Supreme  Court. 

€ame. — Cost  of  Fill — Evidence, — Instruction, — Error, — Where,  upon  the  trial 
of  the  issue  so  tendered,  evidence  is  offered  and  admitted,  without  ob- 
jection or  exception,  tending  to  prove  the  cost  to  the  owner  of  making 
such  fill,  an  instruction,  to  theefiect  that  in  determining  the  amount  of 
the  owner's  damages  arising  from  the  appropriation  of  his  land  for  such 
right  of  way,  it  is  proper  for  the  jury  to  consider,  among  other  things, 
the  cost  to  him  of  making  such  necessary  fill,  is  within  the  issues  and  ap- 
plicable to  the  evidence  in  the  cause,  and,  therefore,  is  not  an  available 
error. 

Saue,— 'Evidence, — Opinion  of  Non-Expert. — The  opinion  of  a  non-expert 
witness,  as  to  the  cost  or  value  of  the  work  in  making  such  fill,  is  com- 
petent evidence. 

Same. — Appropriation  for  Right  of  Way. — Appeal  from  Appraisers^  Award, — 
Payment  of  Finud  Damages.—  Vesting  of  Title, — Where  a  railroad  company 
appropriates  land  for  its  right  of  way,  and  the  appraisers  award  dam- 
ages to  the  owner  of  the  land,  from  which  award  an  appeal  is  taken  to 
the  proper  court,  the  payment  to  the  clerk  of  the  damages  awarded  by 
the  appraisers  will  operate  only  as  a  license  to  the  railroad  compan}'  to 
take  possession  of  the  land  so  appropriated ;  and  the  title  to  such  land 
will  not  vest  in  such  railroad  company  until  it  has  fully  paid  the  dam- 
ages finally  assessed  and  adjudged  in  favor  of  such  owner  upon  the  final 
determination  of  such  appeal  by  the  proper  court. 

From  the  Cass  Circuit  Court. 
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D,  B.  McConnelly  R.  Magee,  S.  T.  McConnell,  D.  D.  Dyke- 
many  W.  T,  Wilson  and  G,  C.  Taber,  for  appellant. 
J.  C.  Nelson  and  Q,  A.  Myers,  for  appellees. 

HowK,  J. — On  the  23d  day  of  October,  1882,  the  appel- 
lees were  the  owners  of  a  certain  tract  or  lot  of  land,  con- 
taining nearly  eight  acres,  lying  within  the  corporate  limits 
of  the  city  of  Logansport,  in  Cass  county.  About  the  same 
date,  the  appellant  deposited  in  the  clerk^s  office  of  the  court 
below  a  written  instrument  of  appropriation,  wherein  it  pro- 
posed to  appropriate  all  the  right,  title  and  interest  of  the 
appellees  in  and  to  a  strip  of  such  land,  fifly  feet  in  width 
and  extending  through  the  land  on  a  slight  curve,  the  same 
width,  four  hundred  and  seventy-six  and  one-half  feet  in 
length,  for  the  purpose  of  constructing,  maintaining  and  op- 
erating thereon  the  main  track  of  an  extension  of  appellant's 
railroad,  etc.  Appraisers  were  duly  appointed  to  appraise 
the  damages  which  the  appellees  would  sustain  by  reason  of 
such  appropriation  of  their  land,  and  such  appraisers  made 
due  return  to  the  clerk  of  the  court  below  of  their  appraise- 
ment of  appellees'  damages,  setting  forth  therein  that  the 
value  of  the  land  taken  by  the  appellant  was  $200,  and  that 
the  residue  of  the  land  would  be  damaged  in  the  further  sum 
of  $200.  Written  exceptions  to  the  appraisers'  award  of 
damages  were  filed  both  by  the  appellees  and  the  appellant, 
and  the  issues  of  fact  arising  thereon  were  submitted  to  a 
jury  for  trial.  A  general  verdict  was  returned  for  the  ap- 
pellees, assessing  their  damages,  by  reason  of  appellant's  ap- 
propriation of  their  land,  at  the  sum  of  $1,250 ;  and  with  such 
verdict  the  jury  also  returned  into  court  their  special  findings 
on  particular  questions  of  fact,  submitted  to  them  by  the  par- 
ties under  the  direction  of  the  court.  Over  the  appellant's 
motion  for  a  new  trial,  the  court  rendered  judgment  against 
it,  in  appellees'  favor,  for  the  damages  assessed  and  costs.  ' 

In  this  court,  error  is  assigned  by  the  appellant,  which 
calls  in  question  the  decision  of  the  trial  court  in  overruling 
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its  motion  for  a  new  trial.  In  this  motion,  a  large  number 
of  causes  were  assigned  for  such  new  trial,  but  of  these  we 
will  consider  such  only  as  the  appellant's  counsel  have  dis- 
cussed in  their  elaborate  briefs  of  this  case.  In  their  state- 
ments of  this  cause,  as  preliminary  to  the  first  matter  of  which 
they  complain,  the  appellant's  counsel  say :  "  It  will  be  seen 
from  an  examination  of  the  record,  that  the  land  in  contro- 
versy lies  in  the  northeastern  portion  of  the  city  of  Logans- 
port,  in  a  body  of  about  eight  acres ;  that  appellant's  right 
of  way  runs  in  an  eastern  direction,  in  a  very  slight  curve, 
across  the  south  side  of  the  tract,  cutting  off  and  separating 
from  the  main  tract  about  one-half  of  an  acre ;  that  when 
appellant's  track  is  completed  to  grade,  there  will  be  an  em- 
bankment from  west  to  east,  between  api)ellees'  land  and  the 
main  portion  of  the  city  of  Logansport,  about  three  feet  high 
at  the  west  line  of  appellees'  land,  and  rising  by  an  ascend- 
ing grade  until  it  is  nearly  five  feet  high  at  the  east  line  of 
their  land,  on  the  west  line  of  Michigan  avenue,  thus  leaving 
on  the  north  side  of  the  appellant's  track  about  two  acres, 
possibly  three  acres,  of  appellees'  land  that  will  be  from  three 
to  five  feet  lower  than  the  surface  of  appellant's  track."  Of 
the  foregoing  statement,  the  appellees'  counsel  say:  "We 
believe  that  the  appellant  has,  in  its  brief,  stated  correctly 
the  character  of  the  construction  of  the  road  through  appel- 
lees' land ;  that  the  line  of  the  road  is  on  a  curve,  with  a 
gradually  ascending  grade  from  west  to  east,  making  a  fill 
the  entire  distance  of  four  hundred  seventy-six  and  one-half 
feet,  averaging  from  three  to  six  feet  in  height.  None  of  the 
land  was  low,  flat,  swampy  or  wet,  before  the  location  and 
construction  of  the  road.  That  part,  about  which  the  wit- 
nesses testiiy  it  will  be  necessary  to  fill,  was  high  and  dry 
with  a  gradual  ascent  to  the  north,  only  suitable  and  valua- 
ble for  residence  purposes.  *  *  *  The  jury  further  find^ 
as  a  fact,  that  after  the  location  of  the  road,  before  these 
lands  could  be  used  for  building  purposes,  it  would  be  nec- 
essary to  fill  them  up." 
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With  these  statements  of  the  respective  counsel  before  us, 
we  come  now  to  the  consideration  of  the  first  alleged  error 
of  law  occurring  at  the  trial,  of  which  complaint  is  made  in 
argument  by  appellant^s  counsel,  namely,  that,  "  as  a  measure 
of  the  appellees'  damages  resulting  to  them  by  reason  of  the 
appellant's  appropriation  of  their  land,  the  court  allowed  ap- 
pellees to  offer  and  give  testimony  tending  to  prove  the  cost 
of  filling  up  of  those  low  lands,  over  the  appellant's  objec- 
tions." The  point  is  made  by  appellees'  counsel,  and  it  seems 
to  us  to  be  sustained  by  the  record,  that  the  appellant  saved 
no  exceptions  to  the  rulings  of  the  court  in  the  admission  of 
this  evidence ;  that  the  court  was  not  requested  by  the  ap- 
pellant to  instruct  the  jury  to  disregard  such  evidence,  and 
that  particular  questions  of  fact,  depending  for  their  answer 
upon  this  evidence,  without  any  objection  thereto  by  the  ap- 
pellant, were  submitted  by  the  court  to  and  answered  by  the 
jury.  In  this  state  of  the  record,  the  appellees'  counsel 
earnestly  insist  that  the  appellant's  objections  to  the  admis- 
sion of  evidence  tending  to  prove  the  cost  of  filling  up  the 
appellees'  land,  which  was  lower  than  the  embankment  of  the 
railroad,  as  a  measure  or,  rather,  as  an  element  of  the  appellees' 
damages  resulting  to  them  by  reason  of  the  appellant's  ap- 
propriation of  their  land,  come  too  late  when  made  in  this 
court  for  the  first  time,  and  can  not  be  considered  as  affording 
any  sufficient  ground  for  the  reversal  of  the  judgment. 

In  their  first  brief  of  this  cause,  the  appellant's  counsel 
next  complain  in  argument  of  the  following  instruction  to 
the  jury,  given  at  appellees'  request:  "The  question  sub- 
mitted to  you  is  one  of  damages,  arising  from  the  appropria- 
tion of  the  lands  of  certain  persons  named  in  the  article  of 
appropriation.  In  determining  this  question,  it  is  proper  for 
you  to  consider  the  value  of  the  land  actually  taken,  at  the 
date  of  the  appropriation,  the  effect  upon  and  injury,  if  any, 
caused  to  the  remainder  of  the  land  by  the  appropriation,  the 
cost,  if  any,  the  construction  will  occasion  to  the  owners  in 
rendering  it  necessary  for  them  to  fill  up  lots  or  remaining 


554  SUPREME  COURT  OF  INDIANA, 

The  Terre  Haute  and  Logansport  B.  B.  Co.  o.  Crawford  et  oL 

portions  of  the  land/'  etc.  This  is  only  a  brief  extract  from 
a  very  long  instruction,  but  it  is  all  of  it  of  which  complaint 
is  made  here  by  the  appellant's  counsel.  Did  the  court  err 
in  instructing  the  jury  that  it  was  proper  for  them  to  con- 
sider, in  determining  the  amount  of  appellees'  damages  b^ 
reason  of  the  appellant's  appropriation,  the  cost,  if  any,  the 
construction  of  the  railroad  would  occasion  to  the  appellees 
in  rendering  it  necessary  for  them  to  fill  up  their  lots  or  the 
remaining  portions  of  their  land  ? 

In  one  of  their  exceptions  to  the  award  of  damages  by  the 
appraisers,  the  appellees  said  that  such  aw^ard  was  inadequate 
and  unjust,  and  not  commensurate  with  the  damages  they 
would  sustain  on  account  of  appellant's  appropriation,  for  the 
reason  that  when  the  road  was  constructed  on  the  line  appro- 
priated to  the  established  grade,  there  would  be  a  fill  across 
their  lots  and  land  the  entire  length  of  the  land  appropriated, 
of  from  two  to  five  feet,  which  fill  would  render  the  adjoining 
land  and  lots  of  much  less  value,  because  it  would  be  neces- 
sary to  fill  them  two  to  five  feet  before  they  could  be  used  for 
any  purpose,  or  be  marketable  at  any  price ;  that  to  make  such 
fill  would  put  the  appellees  to  an  additional  cost  of  $1,500, 
and  in  that  amount  would  damage  their  property,  etc. 

This  exception  tendered  one  of  the  issues  which  were  tried 
by  the  jury,  and  evidence  was  offered  and  admitted,  without 
objection  by  the  appellant  so  far  as  the  record  shows,  tend- 
ing to  sustain  the  exception.  Indeed,  it  seems  to  us  from 
the  record,  that  the  cause  was  tried  below  upon  the  theory 
that  the  cost  of  filling  appellees'  land  and  lots,  rendered  nec- 
essary by  the  construction  of  appellant's  railroad,  was  a 
proper  matter  to  be  considered  by  the  jury  in  estimating  the 
amount  of  appellees'  damages,  caused  by  the  appropriation. 
Without  deciding  whether  or  not  this  theory  was  correct,  we 
are  of  opinion  that  the  instruction  complained  of  was  within 
the  issues  and  applicable  to  the  evidence,  in  this  cause,  and 
that  it  affords  no  sufficient  ground,  therefore,  for  reversing 
the  judgment  below. 
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One  Frederick  Behrens,  a  witness  for  appellees,  testified 
that  he  lived  in  Logansport  and  was  sexton  of  the  cemetery ; 
that  he  had  some  experience  in  hauling  dirt  and  filling  up 
lots  in  the  city  of  Logansport,  and  had  done  "  lots  "  of  that 
kind  of  work  and  knew  what  it  was  worth ;  that  he  knew 
where  the  appellees^  land  lay,  had  worked  there  and  had  seen 
it  before,  for  some  years;  that  he  knew  where  appellant's 
railroad  ran  through  such  land,  had  hauled  gravel  up  there ; 
and  that  Ije  had  examined  the  lay  of  appellees'  lots  north  of 
the  railroad.  He  was  then  asked  by  the  appellees'  counsel : 
What  was  it  worth  to  fill  up  these  lots  ?  Appellant  objected 
to  the  question,  "  for  the  reason  that  it  is  not  a  matter  that 
an  expert  can  be  called  upon  to  testily  in  relation  to,  and 
because  it  must  be  arrived  at  by  giving  the  number  of  yards 
of  dirt  necessary,"  etc.  The  court  overruled  the  objection, 
the  appellant  excepted,  and  the  witness  answered :  "  It  is  worth 
from  $800  to  $1,000. 

This  ruling  of  the  court  was  assigned  as  cause  for  a  new 
trial  by  appellant,  and  is  complained  of  here  as  erroneous. 
Counsel  say :  '^Appellant  submits  that  it  was  not  competent 
for  the  witness  to  state  what  it  would  cost  to  fill  the  three 
acres.  That  Was  one  of  the  questions,  if  allowable  in  the 
case  at  all,  which  the  jury  were  to  decide.  Had  the  witness 
stated  facts  upon  which  his  conclusion  rested,  it  would  have 
been  the  exclusive  province  of  the  jury  to  determine  the  cost 
of  the  filL"  In  support  of  their  argument,  appellant's  coun- 
sel cite  the  cases  of  City  of  Logansport  v.  McMiUen,  49  Ind. 
493,  and  Ohio,  etc.,  R.  W.  Co.  v.  Nickless,  71  Ind.  271,  and 
they  add :  "  Without  further  discussion  of  this  question,  ap- 
pellant cites  the  recent  case  of  Yost  v.  Convoy,  92  Ind.  464  (47 
Am.  R.  156),  in  which  case  the  precise  question  is  presented 
and  decided."  We  are  of  opinion,  however,  that  the  question 
propounded  and  the  answer  of  the  witness  thereto,  in  the  case 
in  hand,  are  not  in  conflict  with  the  rules  of  evidence  declared 
in  either  of  the  cases  cited  and  relied  upon  by  appellant's  coun- 
sel.   On  the  contrary,  we  think  that  the  evidence  complained 
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of  here  was  clearly  competent,  under  the  rule  of  evidence 
recognized  and  acted  upon  by  this  court,  in  Johnson  v.  Thomp- 
son, 72  Ind.  167  (37  Am.  R.  152).  This  rule  is  thus  stated  in 
Greenleaf  on  Evidence,  vol.  1  (13th  ed.),  section  440,  note: 
"  Non-experts  may  give  their  opinions  on  questions  of  identity, 
resemblance,  apparent  condition  of  body  or  mind,  intoxication, 
insanity, sickness,  health,  value, conduct,  and  bearing,  whether 
friendly,  or  hostile,  and  the  like."  The  rule  has  been  re- 
peatedly recognized  and  followed  in  the  more  recent jdecisions 
of  this  court.  Bowen  v.  Bowen,  74  Ind.  470;  Smith  v.  /nrft- 
cmapolisy  etc.,  R.,R.  Co.,  80  Ind.  233;  ^na  Life  Ins.  Co.  v. 
Nexsen,  84  Ind.  347  (43  Am.  R.  91) ;  Yost  v.  Conroy,  supra. 
In  the  case  last  cited,  which  is  one  of  the  cases  cited  by  ap- 
pellant, the  doctrine  is  said  to  be  elementary,  that  witnesses 
acquainted  with  values  may  express  their  opinions  in  relation 
to  values.  Under  this  rule,  it  was  clearly  competent  for  the 
witness,  Behrens,  to  express  his  opinion  as  to  what  it  would 
be  worth  to  fill  up  appellees'  lots.  Of  course,  the  appellant 
had  the  right,  by  cross-examination,  to  draw  out  the  basis  of 
the  witness'  opinion,  and  to  show  thereby,  if  he  could,  that 
such  opinion  was  of  little  or  no  value ;  but  the  opinion  was 
none  the  less  competent  and  admissible  in  evidence,  for  what- 
ever it  might  be  worth. 

We  can  not  disturb  the  general  verdict  of  the  jury  upon 
the  ground  of  excessive  damages.  In  answer  to  a  particular 
question  of  fact,  propounded  by  appellant  and  submitted  by 
the  court,  the  jury  found  upon  evidence  tending  to  sustain 
such  finding,  that  the  value  of  the  entire  tract  of  land  owned 
by  appellees,  at  the  time  of  and  immediately  before  appel- 
lant's appropriation,  was  $6,500,  and  that  the  value  of  the 
balance  of  the  land,  after  the  appropriation  was  made,  was  $5,- 
250.  The  difference  between  these  two  sums  is  $1,250,  which, 
as  we  have  seen,  is  the  amount  of  the  general  verdict. 

The  last  error  of  which  complaint  is  made  here  by  appel- 
lant's counsel,  is  the  overruling  of  the  motion  to  modify  and 
correct  the  judgment  below,  and  to  strike  therefrom  the  fol- 
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lowing  words :  "And  that  the  title  to  such  right  of  way  shall 
vest  in  said  railway  company,  when  this  judgment,  interest 
and  costs  are  paid  and  satisfied."  There  is  no  error,  we  think, 
in  this  decision  of  the  court.  The  precise  question  arising 
on  appellant's  motion  was  presented  to  and  decided  by  this 
court,  adversely  to  the  position  and  argument  of  appellant's 
counsel,  in  Lake  Erie,  etc.,  R.  W.  Cb.  v.  Kinsey,  87  Ind.  514. 
In  that  case,  as  in  the  case  at  bar,  the  railroad  company  pro- 
ceeded to  condemn  and  appropriate  a  right  of  way  for  its 
road,  under  the  provisions  of  section  3907,  R.  S.  1881,  in 
force  since  May  6th,  1853,  and,  having  paid  to  the  clerk  the 
damages  awarded  by  the  appraisers,  took  possession  of  such 
right  of  way.  There  as  here,  also,  the  owner  of  the  land 
filed  exceptions  to  the  award  of  damages  and  appealed  to  the 
circuit  court,  where,  on  trial  had,  the  damages  were  largely 
increased,  and  judgment  was  rendered  accordingly.  Such 
judgment  was  not  paid,  and  the  owner  brought  an  action 
against  the  railroad  company  to  recover  possession  of  the 
land  appropriated  for  its  right  of  way.  Upon  the  foregoing 
facts,  il  was  held  by  this  court  in  the  case  last  cited,  that  the 
owner  was  entitled  to  recover,  and,  further,  that  the  payment 
to  the  clerk  of  the  damages,  awarded  by  the  appraisers,  did 
not  vest  the  title  to  the  land  appropriated  in  the  railroad 
company,  but  operated  only  to  give  it  a  license  to  take  pos- 
session, subject  to  the  result  of  future  litigation,  and  deter- 
minable upon  its  failure  to  pay  the  compensation  found  just 
on  final  trial. 

We  have  now  considered  and  passed  upon  all  the  questions 
discussed  by  appellant's  counsel,  in  their  briefs  of  this  cause, 
and  our  conclusion  is  that  no  error  is  saved  in  or  shown  by 
the  record,  which  authorizes  or  requires  the  reversal  of  the 
judgment. 

The  judgment  is  affirmed  with  costs. 

Filed  Feb.  20, 1885. 
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—  I  Married  Woman. — Mortgage  of  Land  Acquired  by  Gift. — Estoppel. — Deed. — 

150  m\  While  the  act  of  1879  {Acte  1879,  Spec.  Sess.,  p.  160)  was  in  force,  a 

mortgage  by  a  married  woman,  to  secure  her  husband's  debt,  of  lands- 
acquired  by  gift,  was  invalid,  and  a  recital  in  the  deed  to  her,  showing  a 
cash  consideration,  did  not  estop  her  from  showing  by  parol  evidence  that 
the  conveyance  was  in  fact  a  gift,  and  not  for  a  valuable  consideration. 
QAME.—StatuU  Coruti-ued.— The  present  statute,  R  S.  1881,  section  5117, 
which  subjects  a  married  woman  to  estoppel  in  pais,  is  not  retroactive. 

From  the  Tippecanoe  Superior  Court. 

F.  H,  Levering  and  J.  A,  StetUy  for  appellants. 

W,  D.  Wallace,  for  appellees. 

CoLERiCK,  C. — This  case  is  concisely  and  correctly  stated 
by  the  appellees  in  their  brief,  as  follows: 

^'  This  was  an  action  commenced  by  the  appellee  Sophia 
E.  Shockey,  a  married  woman,  to  cancel  a  mortgage  executed 
by  her  on  her  separate  property  to  the  appellant  William  H. 
Levering,  trustee,  to  secure  a  debt  of  her  husband,  Robert 
C.  Shockey. 

"  The  appellant  Eliza  J.  Heath,  being  the  beneficiary  for 
whom  Levering  acted  as  trustee,  was  made  a  party  defendant. 

"  The  mortgage  was  executed  on  the  15th  day  of  March,. 
1880,  and  the  complaint  is  based  on  the  10th  section  of  the 
act  concerning  married  women,  approved  March  25th,  1879, 
which  forbids  a  married  woman  to  mortgage  her  separate  prop- 
erty, *  acquired  by  descent,  devise  or  gifl,  as  a  security  for  the 
debt '  of  her  husband. 

"The  complaint  shows  that  the  appellee  was  the  wife  of 
Robert  C.  Shockey  at  the  time  of  the  execution  of  the  mort- 
gage ;  that  the  appellant  Levering  loaned  eight  hundred  dol- 
lars in  money  to  her  said  husband,  and  took  his  individual 
note  and  certain  interest  notes  for  the  same ;  that  she  exe- 
cuted the  mortgage  on  her  separate  real  estate,  which  she  had 
long  since  acquired,  and  then  held,  by  gift  irom  her  said  hus- 
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band,  who  had  conveyed  the  same  to  her  through  the  inter- 
vention of  a  trustee  on  the  14th  day  of  June,  1873,  and  that 
said  mortgage  was  executed  at  the  solicitation  of  her  said  hus- 
band, and  to  secure  his  said  loan  from  Levering,  and  for  no 
other  purpose  and  upon  no  other  consideration. 

"  The  appellants  answered  in  three  paragraphs. 

"  The  first  was  a  general  denial. 

"The  second  paragraph,  while  not  denying  that  the  appel- 
lee had  acquired  title  to  the  mortgaged  property  by  gift,  avei> 
red  that  the  deed  through  which  she  obtained  title,  executed 
by  John  Dickson,  the  person  to  whom  her  husband  had  con- 
veyed, imported  on  its  face  a  valuable  consideration,  as  did 
prior  deeds  in  the  chain  of  title,  and  that  these  deeds  were  of 
record  at  the  time  of  the  execution  of  the  mortgage,  and  that 
appellants  relied  upon  these  records  for  knowledge  of  the  na- 
ture of  the  appellee's  title ;  wherefore  they  claimed  that  she  was 
estopped  from  asserting  that  she  had  acquired  the  title  by  gift. 

"  The  court  sustained  a  demurrer  for  want  of  facts  to  this 
plea,  and  appellants  excepted. 

"  The  third  paragraph  filed  by  appellants  was  a  cross  com- 
plaint, in  which  they  declared  on  the  notes  and  mortgage,  in 
the  usual  way,  and  asked  for  judgment  and  a  decree  of  fore- 
closure. 

"  The  appellee  answered  the  cross  complaint  in  two  para- 
graphs. 

"  In  the  first  she  set  up  the  matters  averred  in  her  com- 
plaint, viz.,  her  coverture,  separate  property  in  herself  ac- 
quired by  gift,  and  that  the  mortgage  was  given  as  a  security 
for  her  husband's  debt,  etc.,  etc.  This  answer  to  the  cross 
complaint  the  court  held  good  on  demurrer,  and  the  appel- 
lants replied  to  the  same  by  general  denial. 

"Appellee's  second  paragraph  of  answer  to  cross  complaint 
was  a  general  denial. 

"  The  issues  thus  formed  were  tried  by  a  jury,  who  found 
for  the  appellee,  and  that  the  mortgage  was  invalid  and  should 
be  cancelled. 
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"  The  evidence,  which  is  all  in  the  record,  shows  that 
Robert  C.  Shockey,  who  was  the  owner  of  the  mortgaged 
premises,  on  the  14tlj  day  of  June,  1873  (his  wife  joining 
therein),  conveyed  the  land  by  warranty  deed  to  one  John 
Dickson,  who,  on  the  same  day  and  at  the  same  time,  con- 
veyed the  land  by  like  warranty  deed  to  the  appellee.  Both 
of  these  deeds^  which  were  duly  recorded,  import  on  their 
face  a  consideration  of  three  thousand  dollars.  The  .clear, 
unequivocal  and  uncontradicted  proof,  however,  was,  that 
there  was  no  consideration  whatever  for  the  deeds,  but  that 
Dickson  was  a  mere  trustee  to  effect  the  transfer,  and  that  the 
transaction  was  a  pure  gift  from  the  husband  to  the  wife,  and 
that,  too,  at  a  time  when  he  was  not  in  debt." 

The  only  question  presented  by  the  appellants  for  our  con- 
sideration is.  Was  Mrs.  Shockey  estopped,  by  the  recitals  ex- 
pressed in  the  deeds,  as  to  the  consideration  upon  which  they 
purported  to  be  founded,  from  assailing  the  validity  of  the 
mortgage,  by  averring  and  proving  that  the  deeds  were,  in 
fact,  executed  without  consideration,  and  conveyed  to  her 
merely  by  way  of  gift  the  property  therein  described? 

At  the  time  of  the  execution  of  the  mortgage  a  statute  ex- 
isted in  this  State  which  provided  that  ^'A  married  woman 
shall  not  mortgage  or  in  any  manner  encumber  her  separate 
property  acquired  by  descent,  devise  or  gift,  as  a  security  for 
the  debt  or  liability  of  her  husband  or  any  other  person."  Acts 
1879,  Spec.  Scss.,  p.  160,  section  10.  By  the  explicit  lan- 
guage of  this  statute,  Mrs.  Shockey  was  absolutely  prohibited 
from  executing  the  mortgage  in  question,  and  as  it  was  exe- 
cuted by  her  in  contravention  of  the  inhibition  so  imposed,  it 
was  and  is  void.  See  McCarty  v.  Tarr^  83  Ind.  444 ;  Ghregory 
V.  VanVoorat,  85  Ind.  108;  Frazer  v.  Clifford^  94  Ind.  482. 

The  actual  consideration  of  a  deed  may  be  shown  by  parol 
evidence.  Headrick  v.  Wisehart^  57  Ind.  129;  McDill  v. 
Gunn,  43  Ind.  315 ;  Stearns  v.  Dubois,  55  Ind.  267 ;  Welz  y. 
RhodixiSy  87  Ind.  1  (44  Am.  R.  747),  and  cases  cited.  Either 
party  may  show  for  any  purpose,  except  to  defeat  its  operation 
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as  a  valid  and  effective  grant,  the  true  consideration  of  a  deed, 
although  it  be  entirely  different  from  that  expressed  in  the  deed. 
Mather  v.  Scales,  35  Ind.  1.  The  consideration  expressed  is  the 
least  important  part  of  the  instrument,  and  may  be  varied  to 
almost  any  extent  by  parol  evidence,  as  the  estate  created  does 
not  depend  upon  it,  but  upon  the  conditions  and  limitations  con- 
tained in  the  instrument,  descriptive  of  its  quantity  and  dura- 
tion. Thompson  v.  Thompson,  9  Ind.  323.  When  one  consider- 
ation and  no  other  is  expressed  in  a  deed,  parol  evidence  is 
admissible  to  prove  a  different  consideration,  though  the  legal 
effect  of  the  deed  may  be  thereby  changed.  Rockhill  v. 
SpraggSy  9  Ind.  30 ;  Andrews  v.  Andrews,  12  Ind.  348. 

It  is  unnecessary  to  decide  in  this  case  whether  such  evi- 
dence is  competent  where  the  interests  or  rights  of  subsequent 
purchasers  or  creditors,  without  notice,  would  be  prejudicially 
affected  thereby.  Probably  in  such  a  case,  as  a  general  rule, 
the  recital  in  the  deed  as  to  the  consideration  would  operate 
as  an  estoppel  in  favor  of  such  persons,  and  preclude,  as  against 
them,  proof  as  to  the  true  and  actual  consideration,  if  it  dif- 
fered from  that  expressed  in  the  deed ;  but  such  an  estoppel 
could  not,  under  the  law  of  this  State,  as  it  existed  prior  to 
September  19th,  1881,  be  created  against  a  married  woman. 
See  Wilhite  v.  Hamrick,  92  Ind.  594 ;  Parks  v.  Barrovmian, 
S3  Ind.  561 ;  Brandenburg  v.  Seigfried,  75  Ind.  568 ;  Suman 
V.  Springate,  67  Ind.  115;  3files  v.  Lingerman,  24  Ind.  385; 
Behler  v.  Weybum,  59  Ind.  143  ;  Sims  v.  Bar  doner,  86  Ind. 
87  (44  Am.  R.  263) ;  Buchanan  v,  Hubbard,  96  Ind.  1. 

It  is  now  provided  by  statute  that  a  married  woman  "  shall 
be  bound  by  an  estoppel  in  pais,  like  any  other  person."  R. 
S.  1881,  section  5117.  This  provision  of  the  statute  took  ef- 
fect September  19th,  1881,  and  is  prospective,  and  not  retro- 
active in  its  effect  and  operation  {Wilhite  v.  Hamrick,  supra), 
and,  therefore,  is  inapplicable  to  this  case,  as  the  facts  upon 
which  the  appellants  relied  as  creating  and  constituting  an 
estoppel  against  Mrs.  Shockey  transpired  before  its  enactment. 
Vol.  100.— 36 
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A  married  woman  can  not^  by  her  own  act,  enlarge  her 
legal  capacity  to  convey  or  bind  her  separate  estate.  Bank  of 
America  v.  Banks,  101 U.  S.  240.  To  hold  that  Mrs.  Shockey 
was  estopped  from  asserting  the  invalidity  of  the  mortgage 
would  be  equivalent  to  holding  that  she  had  power  to  execute 
it^  and  thus  overthrow  the  statute  which  prohibited  its  execu- 
tion. Behler  v.  Weybumiy  supra;  Lowdl  v.  Daniels,  2  Gray, 
161 ;  Herman  Estop.^  section  215.  A  court  of  equity  has 
no  more  power  than  a  court  of  law  to  recognize  or  give  effect 
to  instruments  which  by  statute  are  inoperative.  Tonmsley  v. 
Chapin,  12  Allen,  476;  Merriam  v.  Boston,  etc.,  R,  R.  Co., 
117  Mass.  241 ;  Bemis  v.  Call,  10  Allen,  512.  She  was  not 
estopped  from  assailing  the  validity  of  the  mortgage  although 
it  was  received  by  the  appellants  without  notice  of  her  legal 
incapacity  to  execute  it.  See  Buchanan  v.  Hubbard,  supra; 
Sims  V.  Smith,  86  Ind.  577;  Miles  v.  Lingerman,  supra; 
Mernam  v.  Boston,  etc.,  R.  R.  Co.,  supra. 

It  follows,  we  think,  from  the  views  above  expressed  and 
the  authorities  cited,  that  the  mortgage  in  question  was  void^ 
and  that  Mrs.  Shockey  was  not  estopped  from  assailing  its 
invalidity. 

As  there  is  no  error  in  the  record  the  judgment  should  be 
affirmed. 

Per  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellants. 

FUed  March  12,  1885. 


No.  11,694. 

Test  et  al.  v.  Larsh  et  al. 

New  Triai*. — Newly  Diteavered  Evidence. — DUigenee. — Where,  upon  a  trial, 
the  controversy  turns  upon  the  proof  of  payment,  and  the  plaintiff,  who 
has  the  burden  and  knows  the  defendant  will  probably  dispute  payment, 
calls  but  a  single  witness  to  prove  it,  without  making  any  effort  to  obtain 
corroborating  testimony,  though  one  of  his  witnesses  could  have  then 
testified  to  the  newly  discovered  evidence,  the  plaintiff  fails  to  show 
requisite  diligence,  and  b  not  entitled  to  a  new  triaL 

From  the  Wayne  Circuit  Court. 
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W.  -D.  Fcndke,  J,  L,  Rupe  and  (7.  H.  Burchenal,  for  ap- 
pellants. 

W.  A.  BieMe  and  T.  J.  Study y  for  appellees. 

Best^  C. — This  cause  is  here  for  the  fourth  time.  On  the 
28th  day  of  October,  1868,  the  appellants  instituted  this  pro- 
ceeding for  the  assessment  of  such  damages  as  the  appellees 
might  sustain  by  the  erection  of  a  woollen-mill  upon  White 
Water  river  in  Wayne  county,  in  this  State,  and  by  the  di- 
version of  sufficient  water  from  said  river  to  o.perate  said  milL 
A  writ  was  issued,  the  application  sustained,  and  the  appel- 
lees' damages  assessed  at  $30.  Upon  the  return  of  the  writ 
issues  were  formed,  a  trial  had,  the  application  again  sustained, 
the  same  damages  assessed,  and  judgment  rendered  accord- 
ingly. This  judgment  was  reversed  by  this  court.  Larsh  v. 
Testy  48  Ind.  130.  After  the  cause  was  remanded  the  appel- 
lees filed  an  amended  answer,  to  which  the  appellants  filed  a 
reply  of  two  paragraphs.  In  both  paragraphs  they  recited  at 
length  the  proceedings  which  resulted  in  the  assessment  of  the 
appellees'  damages  at  $30,  and  averred  that  within  one  year 
thereafter,  and  before  the  appeal  was  taken  to  this  court,  the 
appellants  paid  the  appellees  the  damages  so  assessed.  A  de- 
murrer was  sustained  to  each  paragraph  of  this  reply,  the 
cause  tried  and  judgment  rendered  for  the  appellees.  This 
judgment  was  reversed  by  this  court  for  the  error  in  sustain- 
ing the  demurrer  to  the  reply.  Teat  v.  Larshy  76  Ind.  452- 
Aft;er  the  cause  was  remanded,  issue  was  taken  upon  the  re- 
ply, the  cause  tried,  and  judgment  again  rendered  for  the  ap- 
pellees. This  judgment,  upon  appeal,  was  affirnled  by  this 
court.  Test  v.  Larsh,  98  Ind.  301 .  Aft«r  the  adjournment 
of  the  court  at  which  this  cause  was  last  tried,  the  appellants 
filed  a  complaint  for  a  new  trial,  on  the  ground  of  newly  dis- 
covered evidence.  This  application  was  tried,  a  new  trial 
denied,  and  from  such  ruling  this  appeal  has  been  taken. 

The  appellants,  upon  the  trial,  did  not  attempt  to  support 
the  reply  by  proof  that  the  damages  assessed  had  been  paid 
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by  them  to  the  appellees,  or  either  of  them,  personally,  but 
by  proof  that  they  had  paid  them  to  the  appellees'  attorney, 
and  that  he  had  paid  them  to  Leroy  M.  Larsh.  The  last 
proposition  the  appellees  disputed,  and  this  was  the  disputed 
question  of  fact. 

In  support  of  such  payment  the  appellants  called  the  ap- 
pellees' former  attorney,  who  testified  that  the  appellants  paid 
him  the  J30  on  the  20th  day  of  April,  1870;  that  on  the  same 
day,  or  within  a  day  or  two  thereafter,  Leroy  M.  Larsh  called 
at  his  office,  and  that  he  informed  him  that  the  appellants  had 
paid  him  the  $30 ;  that  Larsh  expressed  surprise  that  he  should 
have  taken  the  money,  and  declared  that  he  would  not  accept 
it  if  its  acceptance  would  in  any  way  affect  the  appellees'  right 
to  appeal ;  that  he  answered  Larsh  that  its  acceptance  would 
not  affect  their  rights,  and  then  Larsh  took  $2  of  the  money, 
directed  the  witness  to  apply  $8  upon  a  note,  and  the  residue 
upon  his  fees,  all  of  which  was  done. 

In  opposition  to  such  payment  the  appellees  called  Leroy 
M.  Larsh,  who  testified  that  he  went  to  the  office  of  their  at- 
torney about  the  time  named,  and  was  then  informed  by  him 
that  the  appellants  had  paid  him  the  (30 ;  that  he  then  in- 
formed such  attorney  that  he  had  no  authority  to  accept  apch 
money,  and  declared  that  he  would  not  accept  it ;  that  he  a<. 
once  left  the  office  without  accepting  said  money,  or  any  por- 
tion of  it ;  that  he  never  received  (2  of  such  money,  nor  di- 
rected such  attorney  to  apply  any  portion  of  it  upon  a  note 
or  upon  his  fees,  nor  receive  it,  or  any  portion  of  it,  in  any 
manner  whatever. 

This  was  all  the  testimony  upon  this  disputed  question  of 
fact. 

This  cause  was  tried  during  the  latter  part  of  May,  1882, 
and  on  the  24th  day  of  August  thereafter  the  appellants  filed 
their  complaint  for  a  new  trial,  alleging  therein  that  they  can 
prove  by  Luther  M.  Mering  that  Leroy  M.  Larsh  admitted 
to  him  previous  to  the  trial  that  he  had  received  from  their 
attorney  the  $30  damages,  substantially  as  stated  by  him,  and 
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that  they  had  employed  the  requisite  diligence  to  discover 
such  testim5ny  upon  the  trial,  but  did  not  learn  of  the  same 
until  the  26th  day  of  June,  1882. 

On  the  hearing  of  this  motion  Luther  M.  Mering  was 
called,  and  testified  that  he  had  a  conversation  with  Leroy 
M.  Larsh  in  March,  1882,  and  that  Larsh  then  stated  to  him 
that  he  had  received  from  said  attorney  the  f  30  damages,  sub- 
stantially as  stated  by  him.  This  is  the  newly  discovered 
testimony. 

Assuming  that  this  testimony  would  probably  change  the 
result  upon  another  trial,  it  was  also  necessary  for  the  appel- 
lants to  show  that  they  employed  reasonable  diligence  to  dis- 
cover it  before  the  trial.  This  the  appellees  inlist  was  not 
done.  The  reversal  of  the  judgment  for  the  error  in  sustain- 
ing the  demurrer  to  the  reply  occurred  several  months  be- 
fore the  trial.  After  this,  and  before  the  trial,  the  appellants 
called  upon  said  attorney  and  inquired  of  him  about  the  pay- 
ment of  the  money,  and  was  informed  by  him  that  he  had 
paid  the  money  to  Leroy  M.  Larsh,  bs  stated  by  him,  and  that 
he  would  so  testify.  This  was  all  that  was  done.  No  effort 
was  made  to  obtain  any  other  evidence  of  such  payment.  No 
inquiry  was  made  of  any  one  as  to  any  admissions  of  such  pay- 
ment by  any  of  the  appellees.  Nothing  was  done.  The  ex- 
cuse is  that  appellants  did  not  suppose  that  Leroy  M.  Larsh 
would  dispute  such  payment.  Nothing  appears  to  justify  such 
supposition.  The  attitude  of  the  parties  and  the  pending 
issue  would  seem  to  indicate  the  contrary.  Such  excuse,  there- 
fore, can  not  relieve  a  party  from  the  duty  of  exercising  or- 
dinary diligence.  They  also  say  that  they  had  no  reason  to 
suspect  that  such  admission  had  been  made,  and,  therefore, 
had  no  reason  to  make  any  inquiry.  In  connection  with  this 
position  it  is  proper  to  say  that  Luther  M.  Mering  owned  a 
mill  near  these  parties ;  that  he  knew  them  well,  saw  the  ap- 
pellants frequently,  talked  with  them  about  their  suit  occa- 
sionally, and  was  called  and  testified  as  a  witness  for  them  on 
the  trial.     In  view  of  the  &ct  that  the  burthen  of  the  issue 
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was  upon  the  appellanjfcs,  and  that  they  had  no  evidence  that 
Leroy  M.  Larsh  would  not  deny  such  payment,  We  think  or- 
dinary diligence  required  them  to  seek  some  evidence  with 
which  to  corroborate  the  statements  of  their  witness — at 
least  to  ascertain  from  their  own  witness  all  he  knew  in  rela- 
tion to  the  matters  in  dispute.  Had  any  such  inquiry  been 
made,  this  testimony  would  have  been  discovered,  and  we  think 
the  circumstances  of  this  case  imposed  the  duty  upon  appel- 
lants to  institute  such  inquiry,  at  least  among  their  own  wit- 
nesses, as  this  was  probably  the  only  method  of  obtaining  any 
corroborating  testimony.  The  omission  to  do  so  constitutes 
such  want  of  diligence  as  precludes  them  from  obtaining  a 
new  trial  on  the  ground  of  newly  discovered  evidence.  This 
•conclusion  is  in  harmony  with  several  of  our  own  cases.  Boto- 
fnan  v.  Clemmer,  50  Ind.  10 ;  Ft.  Wayne,  etc.,  R.  R.  Cb.  v. 
Fhalor,  51  Ind.  485 ;  Toney  v.  Toney,  73  Ind.  34;  Arms  v. 
Beitman,  73  Ind.  85 ;  Hine»  v.  Driver,  ante,  p.  316. 

We  are,  therefore,  of  opinion  that  the  finding  of  the  court 
•^as  right,  and  that  the  order  in  overruling  the  motion  for  a 
new  trial  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  be  affirmed,  at  the 
appellants'  costs. 

Filed  March  12, 1885. 


No.  10,974. 

Indiana  Insurance  Company  v.  Hartwell. 

Insurance. — PUading. — OomplainL — ExhUnU, — A  complaint  upon  a  policy 
of  insarance  to  recover  for  a  loss  hj  fire,  which  does  not  exhibit  the 
policy,  or  a  copy  of  it,  is  bad  on  demurrer. 

Same. — Agency, — Cancellation  of  Policy. — Notice. — An  agent,  with  authority 
to  obtain  insurance,  is  not  necessarily  an  agent  of  the  insured,  to  whom 
notice  of  cancellation  of  the  policy  may  be  given,  or  payment  of  the  un- 
earned premium  made,  so  as  to  bind  the  insured ;  nor  is  a  recital  in  the 
policy,  that  the  broker  obtaining  the  insurance  was  agent  of  the  insured, 
ooDclusiye  upon  that  subject. 
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Same. — Be/undmg  Unearned  Premwn, — In  such  case  a  direction  to  the  agent 
to  charge  the  unearned  premium  to  the  insurance  company,  he  being 
personally  indebted  to  the  latter  in  a  larger  sum,  is  not  a  compliance 
with  a  stipulation  in  the  policy  that  it  may  be  cancelled  by  refunding 
the  unearned  premium. 

From  the  Marion  Superior  Court. 

F.  Carter,  for  appellant. 

C.  F.  Booker  and  A.  W.  Hatch,  for  appellee. 

Mitchell,  J. — The  case  made  in  the  record  before  us  is 
based  upon  a  complaint  filed  in  the  Marion  Superior  Court  to 
recover  a  loss  occurring  under  a  policy  of  fire  insurance  is- 
sued by  the  appellant  upon  the  property  of  the  appellee. 

The  first  error  insisted  on  is,  that  the  court  erred  in  over- 
ruling a  demurrer  to  the  complaint,  and  the  objection  pointed 
out  is  that  neither  the  original  nor  a  copy  of  the  policy  of  in- 
surance is  filed  with  or  made  a  part  of  the  complaint.  The 
failure  to  file  either  the  original  or  a  copy  of  the  policy  of 
insurance,  constituting  as  it  does  the  foundation  of  the  action, 
is  conceded  to  be  error. 

Affidavits  from  counsel  on  both  sides  are  here,  from  which 
we  are  convinced  that  at  the  time  the  demurrer  was  consid- 
ered by  the  learned  court  below,  it  was  ruled  upon  as  if  the 
policy  had  been  made  a  part  of  it.  Whatever  arrangement 
may  have  existed  between  counsel  at  the  time,  inasmuch  as 
they  are  not  in  accord  about  it  now,  we  can  only  consider  the 
record  as  we  find  it.  That  the  final  determination  of  the  case 
may  be  facilitated,  we  will  examine  such  other  questions  in 
the  record  as  may  arise  on  a  second  trial. 

The  second  paragraph  of  answer,  to  which  the  court  sus- 
tained a  demurrer,  set  up,  in  substance,  that  the  policy  of  in- 
surance was  effected  through  the  agency  of  Mickel  &  Gardner, 
insurance  brokers  in  the  city  of  Chicago.  It  is  averred  that 
these  brokers  were  the  agents  of  the  insured  for  the  purpose 
of  procuring  a  line  of  insurance  on  the  factory  of  the  insured, 
which  was  situate  in  Chicago ;  that  they  made  the  application 
and  received  the  policy,  and  that  the  insurance  company  had 
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no  communication  with  the  insured  whatever ;  that  there  was 
contained  in  the  policy  a  stipulation  to  the  effect  that  only- 
such  persons  as  should  hold  the*  commission  of  the  company 
should  be  deemed  its  agents^  in  any  transaction  relating  to  in* 
surancC;  renewals  and  the  payment  of  premiums,  etc. ;  any 
other  persons  were  to  be  deemed  the  agents  of  the  assured. 
The  policy  also  contained  a  stipulation  by  which  the  company 
reserved  the  option  of  terminating  the  policy  at  any  time,  on 
giving  notice  to  that  effect  and  refunding  a  ratable  propor- 
tion of  the  premium  paid. 

It  was  averred  that  at  a  date  prior  to  the  loss,  the  appel- 
lant exercised  its  option  to  cancel  the  policy,  and  gave  writ- 
ten notice  to  Mickel  &  Gardner  to  that  effect,  and  directed 
them  to  charge  against  it  the  amount  of  the  unearned  pre* 
mium,  they  being  at  the  time  its  debtor  in  a  much  larger  sum. 

The  agency,  which  it  is  claimed  existed  on  behalf  of  the  in- 
sured, by  Mickel  &  Gardner,  is  predicated  upon  the  stipula- 
'  tion  in  the  policy  above  referred  to,  and  upon  the  fact  that 
they  were  employed  to  procure  a  line  of  insurance  for  him. 
It  is  contended  that  the  notice  to  them  of  the  cancellation^ 
and  the  direction  to  them  to  charge  the  insurance  company 
with  the  unearned  premium,  was  a  compliance  with  the  stip- 
ulation in  that  regard,  and  effected  a  cancellation  of  the  policy. 

The  case  of  Grace  v.  American  Central  Ins.  Go.,  16  Blatchf. 
433,  is  relied  on,  and  it  fully  sustains  the  first  branch  of  the 
proposition  stated.  This  case,  however,  was  decided  at  the 
circuit,  and  upon  appeal  to  the  Supreme  Court  it  was  reversed^ 
and  the  law  ruled  explicitly  the  other  way.  Grace  v.  American 
Central  Ins.  Co.,  109  U.  S.  278.  In  that  case,  as  in  this,  the 
subject  of  agency  was  sought  to  be  controlled  by  a  stipulation 
in  the  policy,  coupled  with  the  fact  that  an  insurance  broker 
placed  or  procured  the  policy  for  the  insured.  Speaking  of  the 
relation  which  the  broker  sustained  to  the  insured,  Harlan, 
J.,  said :  "  When  the  contract  was  consummated  by  the  de- 
livery of  the  policy  he  ceased  to  be  the  agent  of  the  insured, 
if  his  employment  was  solely  to  procure  the  insurance." 
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The  averments  in  the  answer  we  are  considering  show  noth- 
ing more  than  that  the  brokers  were  employed  or  solicited  to 
procure  a  line  of  insurance  for  the  appellee.  Whether  or  not 
in  doing  that  they  were  the  agents  of  the  insured  or  the  in- 
surer^ must  depend  upon  the  actual  relations  which  existed 
between  the  parties  at  the  time,  and  not  solely  upon  the  stip- 
ulation in  the  policy.  At  all  events,  at  the  time  the  notice 
of  cancellation  was  given,  some  five  months  after  the  policy 
was  issued,  no  agency  existed  upon  the  facts  stated  in  the  an- 
swer authorizing  the  broker  to  accept  a  notice  of  cancellation. 

Aside  from  the  foregoing  considerations,  the  answer  falls 
far  short  of  showing  a  compliance  with  the  condition  upon 
which  a  cancellation  might  be  claimed.  Notice  to  the  insured 
and  a  refunding  of  the  unearned  premium  were  the  prerequi- 
sites to  a  cancellation.  That  the  insurance  brokers,  whether 
the  agents  of  one  party  or  the  other,  were  directed  to  charge 
the  insurer  with  the  amount,  was  no  compliance,  no  matter 
how  much  they  were  in  its  debt. 

Other  questions  relating  to  the  admissibility  of  certain  ev- 
idence, as  applicable  to  the  issues  as  made,  are  discussed,  but 
as  necessarily  the  pleadings  must  be  reformed  before  another 
trial  is  had,  these  questions  may  not  arise  again,  and  we  for- 
bear examining  them. 

It  may  be  well  to  add  that  the  question  as  to  whether 
Mickel  &  Gardner  were  or  were  not  the  agents  of  the  insur- 
ance company  at  the  time  the  application  for  insurance  was 
made,  so  that  their  knowledge  of  the  condition  and  occupancy 
of  the  factory,  which  was  the  subject  of  insurance,  is  imputable 
to  the  company,  must  depend,  not  alone  upon  the  stipulations 
in  the  policy,  or  whether  they  held  a  commission  or  not,  but 
upon  the  actual  relation  which  subsisted  between  the  parties 
as  it  may  be  made  to  appear.  It  is  not  believed  that  the  in- 
surance company,  by  a  stipulation  in  its  policy,  could  appoint 
agents  for  the  insured,  if  the  fects  showed  that  they  were 
really  its  agents. 
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Upon  the  face  of  the  policy,  if  nothing  else  appeared,  it 
might  well  be  claimed  that  the  brokers  were  not  the  agents 
of  the  company  at  that  time,  as  in  Grace  v.  American  Omtral 
Ins.  Q>.,  supra;  but  the  stipulation  in  the  policy  can  hardly 
be  conclusive  on  that  subject. 

For  the  error  in  overruling  the  demurrer  to  the  complaint 
the  judgment  must  be  reversed,  with  directions  to  the  court 
to  sustain  the  demurrer,  and  give  leave  to  amend  the  com- 
plaint. 

Filed  March  12, 1885. 


No.  11,940. 

The  Boabd  of  Commissioners  of  Henby  County  v. 

MUBPHY. 

TAXATiON.~i^)eeia/  AaaestmerUs.'-OfniUtd  I^vperty,^^hxe8  Paid.— Binding 
AtmutU  Paid. — Under  the  assessment  law  of  December  21  st,  1872,  and  its 
amendments,  special  assessments  of  omitted  property  were  only  author- 
ized for  the  current  year,  and  where  such  assessments  were  made  for  pre- 
vious years,  they  were  liable  to  be  vacated  and  set  aside  upon  the  appli- 
cation of  the  taxpayer.  But  if  the  taxpayer,  without  such  application, 
pay  the  taxes  on  such  omitted  property  so  specially  assessed,  and  there- 
after files  his  claim  with  the  county  board  to  obtain  the  refunding  of  the 
taxes  so  paid  by  him,  it  is  not  enough  for  him  to  show  that  such  special 
assessments  were  not  authorized  by  law,  but  he  must  also  show  that  the 
taxes  so  paid  by  him  were  '^  wrongfully  assessed." 

Same. —  Wrongfully  Asaessed  Taxes, — Meaning  qf. — In  such  case  it  is  not 
enough  to  show  that  the  special  assessment  of  the  taxes  paid  was  irreg- 
ular and  unauthorized  by  law,  but  it  must  also  be  shown  that  such  taxes 
were  wrongfully,  that  is  unjustly,  assessed  and  levied. 

Same. — Sufficiency  of  Complaint. — Claim  under  SuUule, —  Pleading, — In  pre- 
senting a  claim  against  the  county  in  the  commissioners'  court,  no  for^ 
mal  pleading  or  complaint  is  necessary ;  but  where  the  claimant  seeks 
to  obtain  relief  under  a  statute,  he  must  state  such  facts  in  his  claim  or 
complaint  as  will  show  prima  facie  that  he  is  entitled  to  such  relieL 

From  the  Henry  Circuit  Court. 

J.  H,  Melleft  and  E,  H.  Bnndy,  for  appellant. 

T.  jB.  Bedding^  for  appellee. 
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HowK,  J. — In  this  case  the  appellee,  Murphy,  presented  to 
and  filed  with  the  appellant,  at  its  June  term,  1883,  his  claim 
or  complaint,  wherein  he  alleged  that  theretofore,  on  the  — 

day  of ,  1878,  the  then  auditor  of  Henry  county,  by 

order  of  the  appellant,  made  an  additional  assessment  of  the 
rights,  credits  and  property  of  the  appellee,  and  placed  the 
same  on  the  tax-duplicate  of  such  county  for  the  year  1878,  as 
follows,  to  wit : 

For  1872,  on  $4,000  personalty,  a  tax  of . 


For  1873, 

« 

4,000 

For  1874, 

(( 

6,000 

For  1875, 

u 

5,000 

For  1876, 

(( 

2,000 

For  1877, 

u 

2,000 

.  $60  72 

.    69 

13 

.    61 

49 

.    55  44 

.    .    19 

60 

.    16 

80 

Making  the  total  taxes  thus  assessed  and  placed  upon  the  tax- 
duplicate  against  the  appellee  amount  to  the  sum  of  $273.18 ; 
that  the  appellant  ordered  and  directed  such  tax-duplicate  to 
be  placed  in  the  hands  of  the  treasurer  of  such  county  for 
collection,  and  ordered  such  treasurer  to  proceed  at  once  to 
collect  the  taxes  so  assessed  against  the  appellee ;  that  the 
county  treasurer  did  proceed  and  undertake  to  collect  such  taxes, 
and  threatened  and  was  about  to  levy  upon  and  take  the  appel- 
lee's property  ta  make  such  taxes ;  and  that  the  appellee  was 
compelled  to  and  did  pay  the  county  treasurer,  under  protest,  on 
February  23d,  1878,  in  order  to  save  his  property  from  such 
levy  and  sale,  the  amount  of  the  taxes  so  assessed  as  aforesaid, 
to  wit,  the  sum  of  $273.18,  and  caused  such  treasurer  to  in- 
dorse upon  the  receipt  for  such  taxes,  that  the  same  were  paid 
under  protest. 

And  the  appellee  averred  that  the  appellant's  order  require 
ing  the  county  auditor  to  enter  the  taxes  so  assessed  by  him 
against  the  appellee,  upon  the  tax-duplicate,  was  illegal,  null 
and  void  ;  that  the  county  auditor  had  no  legal  right  or  au- 
thority to  make  such  additional  assessment  of  taxes  against 
the  appellee,  or  to  enter  the  same  upon  such  tax-duplicate ; 
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that  the  county  treasurer  had  no  legal  right  or  authority  to 
demand  and  collect  such  taxes  from  the  appellee ;  that  such 
assessment  and  taxes  were  wholly  erroneous,  wrongful,  null 
and  void,  and  such  taxes  were  illegally,  unjustly  and  wrong- 
fully collected  from  appellee.  Wherefore  the  appellee  de- 
manded that  appellant  should  repay  him  the  amount  so  paid 
on  account  of  such  taxes,  with  interest  thereon,  etc. 

The  appellant  refused  to  allow  appellee  the  sum  demanded, 
or  any  part  thereof. 

Thereupon  the  appellee  duly  appealed  from  the  appellant's 
decision  to  the  court  below.  There  the  appellant  answered 
in  two  paragraphs,  as  follows :  1.  A  general  denial  of  the 
complaint ;  and,  2.  That  appellee's  cause  of  action  did  not  ac- 
crue within  six  years  before  the  commencement  of  this  suit. 
The  appellee  replied  by  a  general  denial  to  the  second  para- 
graph of  answer.  The  issues  joined  were  tried  by  the  court, 
and  a  finding  was  made  for  the  appellee  in  the  sum  of  $364.68, 
and  judgment  was  rendered  accordingly. 

In  this  court  the  appellant  has  assigned  errors  as  follows : 

1.  The  court  erred  in  overruling  its  motion  for  a  new  trial ; 
and, 

2.  The  appellee's  claim  or  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

In  the  natural  order  of  things,  the  second  alleged  error  is 
first  entitled  to  our  consideration,  for  if  the  appellee's  com- 
plaint, challenged  as  it  is  for  the  first  time  in  this  court,  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  it  is 
certain  that  no  valid  judgment  could  be  rendered  thereon. .  It 
is  clear,  from  the  averments  of  his  complaint,  that  the  appel- 
lee has  endeavored  to  state  a  case  which  would  entitle  him  to 
the  relief  provided  in  section  5813,  R.  S.  1881,  in  force  since 
July  24th,  1853.  In  that  section,  as  applicable  to  the  case  in 
hand,  it  is  provided  that  where  any  person  shall  appear  be- 
fore the  board  of  commissioners  of  any  county  and  establish, 
by  proper  proof,  that  such  person  has  paid  any  amount  of 
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taxes  which  were  wrongfully  assessed  against  such  person,  it 
shall  be  the  duty  of  such  board  to  order  the  amount,  so  proved 
to  have  been  paid,  to  be  refunded  to  such  payer  from  the 
county  treasury,  so  far  as  the  same  was  assessed  and  paid  for 
county  taxes.  Under  this  section  of  the  statute,  it  was  neces- 
sary that  the  appellee  should  state  in  his  complaint  such  &cts 
as  would  show,  prima  fade  at  least,  that  the  amount  of  taxes 
which  he  had  paid,  and  was  seeking  to  have  refunded,  was 
*'  wrongfully  assessed  "  against  him.  We  have  given  a  full 
summary  of  appellee's  complaint,  and  the  question  for  our 
decision  may  be  thus  stated :  Are  the  facts  averred  in  this 
complaint  sufficient  to  show,  even  prima  facie,  that  the  taxes 
which  appellee  seeks  to  have  refunded  were  wrongfully  as- 
sessed against  him  ? 

It  may  be  conceded  that  the  county  auditor  was  not  au- 
thorized, by  any  statute  in  force  at  the  time,  to  make  and 
enter  upon  the  tax-duplicate  the  assessment  of  taxes  against 
the  appellee  set  out  in  his  complaint.  If  this  were  a  suit  to 
vacate  such  assessment  and  to  enjoin  the  collection  of  such 
taxes,  we  would-be  bound  to  hold,  as  we  have  held  heretofore, 
that  the  assessment  was  not  authorized  by  law,  and  that  the 
collection  of  the  taxes  ought  to  be  enjoined.  Stockman  v. 
Bobbins,  80  Ind.  195.  But  the  appellee  has  paid  such  taxes, 
and  he  is  now  seeking  to  have  the  amount  of  such  payment 
refunded  to  him.  It  is  certain  that  if  there  were  no  statute 
authorizing  the  refunding  of  the  taxes  paid,  the  appellee  could 
not  maintain  his  action  ;  and  it  is  equally  certain  that  in  as- 
serting his  claim,  under  the  statute,  he  must  show  prima  fa^ne 
that  the  taxes,  which  he  has  paid  and  asks  to  have  refunded, 
were  "  wrongfully  assessed  "  against  him.  What  is  meant  by 
the  expression  "  wrongfully  assessed,"  as  used  in  the  section 
of  the  statute  now  under  consideration,  has  recently  been  .de- 
clared by  this  court  in  the  case  of  Board,  etc.,  v.  Armstrong, 
91  Ind.  528,  where  it  was  held,  in  effect,  that  a  tax  might  be 
irregularly  and  unlawfully  assessed,  and  yet  not  be  "  wrong- 
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fully  assessed,"  within  the  meaning  of  the  statute.  The  same 
question  was  again  before  the  court  in  Durham  v.  Board,  etc., 
95  Ind.  182,  where,  after  a  reference  to  the  statute,  it  was 
said :  "An  elementary  rule  is  that  one  who  founds  a  right  of 
action  on  a  statute  must  make  a  case  within  its  terms.  *  * 
*  *  *  In  order  to  make  a  case  within  the  statute,  it  most 
be  shown,  not  only  that  the  special  assessment  was  made  by 
an  unauthorized  person,  and  in  an  irregular  manner,  but  also 
that  the  property  upon  which  the  taxes  were  laid  was  not 
justly  subject  to  the  assessment.  It  is  not  enough  to  show 
that  the  special  assessment  was  irregular  and  unauthorized, 
for  it  must  also  be  shown  that  the  taxes  were  unjustly  levied. 
A  man  can  not  evade  the  payment  of  taxes  justly  chargeable 
against  him  by  showing  that  the  wrong  person  made  the  as- 
sessment." 

Every  word  of  this  quotation,  from  the  case  last  cited,  is 
forcibly  applicable  to  the  case  in  hand.  In  the  complaint  we 
are  now  considering,  there  is  not  a  fact  alleged  tending  even 
to  show  that  the  appellee  was  not  the  owner  of  all  the  prop- 
erty mentioned  in  the  special  assessment,  or  that  such  prop- 
erty was  not  justly  chargeable  with  all  the  taxes  therein  as- 
sessed upon  it  against  him.  But  appellee's  whole  cause  of 
action,  as  stated  in  his  complaint,  rests  upon  the  naked  alle- 
gation that  the  county  auditor  had  no  legal  right  or  authority 
to  make  such  special  assessment.  Certainly,  the  appellee  has 
nowhere  stated  in  his  complaint  any  such  facts  as  show,  or 
tend  to  show,  that  the  taxes,  which  he  paid  and  asks  to  have 
refunded,  were  "  wrongfully  assessed  "  against  him,  within  the 
meaning  of  the  statute.  It  is  true  that  in  prescyiting  a  claim 
or  complaint  in  the  commissioners'  court,  no  particular  form 
is  necessary.  Board,  etc,,  v.  Ritter,  90  Ind.  362.  But  it  is 
equally  true  that  where,  as  in  this  case,  the  claimant  seeks  to 
obtain  relief  under  a  statute,  he  must  state  such  facts  in  his 
complaint  as  will  show  prima  facie  that  he  is  entitled  to  the 
relief  demanded.     Wright  v.  Board,  etc.,  98  Ind.  108. 
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We  conclude,  therefore,  that  the  appellee^s  complaint  doe& 
not  state  &cts  sufficient  to  constitute  a  cause  of  action,  or  to- 
sustain  the  judgment  of  the  trial  court. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded for  further  proceedings,  etc. 
Filed  March  12, 1885. 


No.  11,704. 

Baumgartner  v.  Hasty. 

Municipal  Ck)BPOBATiONS.  —  yuisanee.  —  Wooden  Buildings.  —  A  wooden 
bailding  is  not  in  itself  a  nuisance,  but  it  maj  become  so  when  it  en- 
dangers surrounding  buildings,  and  a  mu|iicipal  corporation  may  enact 
an  ordinance  providing  for  the  summary  removal  of  such  a  building. 

Same. — Ordinanee, — Mre  Limits, — A  municipal  corporation  has  power  to 
prescribe  fire  limits,  and  to  prevent  the  erection  of  wooden  buildings 
within  the  prescribed  limits. 

Same. — Puhlic  Nuisance, — A  public  nuisance  may  be  summarily  abated 
without  notice  to  the  owner  of  the  thing  which  constitutes  the  nuisance, 
provided  no  unnecessary  damage  is  done  to  the  property. 

Same. — LegisUdivt  Power. — The  Legislature  has  power  to  invest  municipal 
corporations  with  authority  to  abate  public  nuisances  without  resorting 
to  judicial  proceedings. 

Same. — Forfeiture  of  Property. — ^A  municipal  corporation  has  no  power  to 
forfeit  the  property  of  a  citizen,  but  the  abatement  of  a  public  nuisance 
by  the  tearing  down  of  a  wooden  building  which  constitutes  a  nuisance 
is  not  a  forfeiture  of  property. 

Same. — Inhabitants  Compose  Corporation. — The  inhabitants  of  the  territory 
embraced  within  the  corporate  limits,  and  not  the  officers,  constitute 
the  corporation. 

CoNBrrrUTiONAL  Law. — City. — Ordinances. — The  provisions  of  the  constitu- 
tion respecting  the  titles  of  statutes  do  not  apply  to  the  ordinances  of 
municipal  corporations. 

Same. — Ineorporation  of  Prvw  Ordinance  by  Reference. — A  prior  ordinance- 
may  be  incorporated  in  a  subsequent  ordinance  and  carried  forward  by- 
appropriate  language. 

From  the  Huntington  Circuit  Court. 

B.  F,  Ibach  and  L.  P,  Boyle,  for  appellant. 

J.  B,  Kenner  and  J.  I.  Dille^  for  appellee. 
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Elliott,  J. — The  controlling  question  in  this  case  arises 
upon  the  ruling  on  the  demurrer  to  the  appellant's  answer. 
The  appellee's  complaint  charges  that  the  appellant  wrong- 
fully and  maliciously  destroyed  a  covering  erected  over  an 
ice  box  on  the  premises  of  the  appellee.  The  appellant  an- 
swered by  way  of  justification,  alleging  that  he  was  the  mar- 
shal of  the  city  of  Huntington ;  that  the  appellee  was  the 
owner  of  a  lot  in  that  city ;  that  the  lot  was  situated  in  a  part 
of  the  city  in  which  the  common  council  had  by  ordinances 
prohibited  the  erection  of  wooden  buildings ;  that  the  appel- 
lee, in  violation  of  the  provisions  of  the  ordinances,  did  erect 
ii  frame  building  on  the  lot ;  that  he  was  requested  to  remove 
the  building,  and  refused  to  do  so,  whereupon  the  appellant 
notified  the  mayor,  in  accordance  with  the  provisions  of  the 
ordinance,  and  that  officer  issued  to  him  a  warrant,  command- 
ing him  to  remove  the  building,  and  acting  under  this  war- 
rant, he  did  remove  it,  using  all  proper  care  and  doing  no 
unnecessary  damage.  It  is  also  alleged  that  the  appellant 
acted  without  malice  in  removing  the  building ;  that  the  re- 
moval was  necessary,  because  the  building  was  erected  in  such 
close  proximity  to  other  buildings  as  to  greatly  endanger  their 
safety,  and  that  the  danger  so  created  was  an  imminent  one. 

Two  ordinances  of  the  city,  duly  enacted  and  published,  are 
set  forth.  These  ordinances  contain  provisions  making  it  un- 
lawful to  erect  wooden  buildings  within  the  prescribed  limits, 
imposing  upon  the  marshal  the  duty  of  notifying  the  mayor 
of  a  violation  of  the  ordinance,  and  providing  that  the  mayor, 
upon  the  report  of  the  marshal,  shall  issue  his  warrant  to  take 
down  and  remove  the  building. 

A  wooden  building  is  not  in  itself  a  nuisance,  but  when 
erected  in  a  place  prohibited  by  law,  and  where  it  endangers 
the  safety  of  adjoining  property,  it  may  become  a  nuisance. 
If  the  locality  and  character  of  such  a  building  do  endanger 
the  safety  of  surrounding  buildings,  then  it  may  be  treated  as 
a  nuisance,  and  a  governmental  body,  having  authority  to  leg- 
islate upon  such  subjects,  may  prohibit  its  erection  in  places 
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where  it  would  endanger  the  safety  of  surrounding  property. 
There  are  many  things  that  are  not  nuisances  per  8e,but  which 
become  such  when  placed  in  locations  forbidden  by  law,  and 
where  they  essentially  interfere  with  the  enjoyment  of  life  or 
property.  In  a  work  of  excellent  standing  it  is  said :  "  While 
a  man  has  a  right  to  follow  his  own  tastes  and  inclinations  as  to 
the  style  and  character  of  the  building  that  he  will  erect  upon 
his  own  land,  yet  he  has  no  right  to  erect  and  maintain  there 
a  building  that  is  dangerous,  by  reason  of  the  materials  used 
in,  or  the  manner  of  its  construction,  or  that  is  inherently 
weak  or  in  a  ruinous  condition  and  liable  to  fall  and  do  injury 
to  an  adjoining  owner  or  the  public.  Such  a  building  on  a 
public  street  is  a  public  nuisance,  and  is  a  private  nuisance  to 
those  owning  property  adjoining  it."  Wood's  Law  of  Nuisance, 
section  109.  It  must  rest  with  the  governmental  authorities  of 
the  locality  to  determine  in  what  places  wooden  buildings  shall 
not  be  erected,  for  courts  can  not  exercise  legislative  functions 
in  such  matters.  For  the  courts  to  undertake  to  prescribe  in 
what  localities  in  towns  and  cities  wooden  buildings  shall  be 
erected,  would  be  to  usurp  governmental  powers  which  are 
delegated  to  the  local  authorities.  It  would  be  to  take  upon 
themselves  the  government  of  municipal  corporations,  and 
this  no  one  will  assert  they  have  any  right  to  do.  Where, 
therefore,  a  valid  municipal  ordinance  prohibits  the  location 
of  wooden  buildings  within  certain  limits,  and  it  appears,  as 
it  does  here,  that  the  building  is  located  within  the  prohibited 
district,  and  endangers  the  safety  of  surrounding  property,  it 
may  properly  be  treated  as  a  public  nuisance,  and  as  such 
abated.  We  are  not  unmindful  of  the  rule  that  a  municipal 
corporation  has  no  power  to  treat  a  thing  as  a  nuisance  which 
can  not  be  one ;  but  while  we  recognize  thisTule,  we  also  rec- 
ognize the  equally  well  settled  rule  that  it  has  the  power  to 
treat  as  a  nuisance  a  thing  that  from  its  character,  location 
and  surroundings,  may,  and  does,  become  such.  In  discuss- 
ing this  general  subject  it  was  said,  in  a  recent  case :  "  But  in 
Vol.  100.— 37 
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doubtful  caseS;  where  a  thing  may  or  mnj  not  be  a  nuisance, 
depending  upon  a  variety  of  circumstances  requiring  judg- 
ment and  discretion  on  the  part  of  the  town  authorities  in  ex- 
ercising their  legislative  functions^  under  a  general  delegation 
of  power  like  the  one  we  are  considering^  their  action,  under 
such  circumstances,  would  be  conclusive  of  the  question.'^ 
North  Chicago  City  R.  W.  Co.  v.  Town  of  Lake  View,  105  111, 
207 ;  S-  C,  44  Am.  R.  788.  The  chancellor,  in  the  course  of 
a  discussion  of  the  question  in  the  famous  case  of  JSdrt  v. 
Mayor,  etc.,  3  Paige,  213,  said :  "  It  therefore  becomes  neces- 
sary, in  all  populous  towns  and  crowded  harbors,  to  regulate 
such  matters  by  police  ordinances.  And  public  policy  re- 
quires that  the  corporation  of  the  place,  or  conservators  of 
the  port,  should  not  be  disturbed  in  the  exercise  of  those 
powers,  unless  they  have  clearly  transcended  their  authority." 
Speaking  upon  the  same  subject,  another  court  has  said :  "  The 
proper  exercise  of  the  police  power  and  the  efficient  preser- 
vation of  the  public  health  could  hardly  be  accomplished,  if 
every  individual  or  any  set  of  individuals  can  determine 
what  is  properly  to  be  regarded  as  a  nuisance  and  what  are 
measures  of  salubrity.  The  various  tastes  and  habits  and 
the  conflicting  hygienic  theories  of  different  persons  would, 
if  it  were  necessary  to  be  guided  by  them,  prevent  the  mu- 
nicipal authorities  from  adopting  any  fixed  and  certain  plan. 
It  is,  therefore,  right  and  proper  that  they  should  be  vested 
with  the  authority  to  decide  what  comes  within  the  '  legal  no- 
tion '  in  that  regard/'  Mayor,  etc.,  v.  Gerspach,  33  La.  An. 
1011.  But  we  have  not  time  to  make  farther  extracts  from 
the  adjudged  cases,  but  content  ourselves  with  referring  to 
some  of  the  many  eases  in  which  similar  declarations  are  made : 
Baker  v.  City  of  Boston,  12  Pick.  184 ;  First  Municipality  v. 
Blineau,  3  La.  An.  689 ;  Kennedy  v.  Phelps,  10  La.  An.  227  ; 
Mayor,  etc.,  v.  Hoffman,  29  La.  An.  651. 

Our  statute  grants  very  comprehensive  powers  to  munici- 
pal corporations  respecting  the  abatement  of  nuisances,  and 
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if  a  wooden  structure,  erected  in  a  place  where  it  endangers 
surrounding  property,  can  be  regarded  as  a  nuisance,  there 
can  be  no  question  as  to  the  right  of  the  municipal  corpora- 
tion to  cause  its  removal.  But  it  is  settled,  without  dissent, 
that  without  a  special  grant  of  authority  public  corporations 
may,  as  a  common  law  power,  cause  the  abatement  of  nui- 
sances, and  if  the  nuisance  can  not  otherwise  be  abated,  may 
destroy  the  thing  which  constitutes  it.  The  authorities  do, 
indeed,  go  much  further,  for  they  declare  that  it  is  the  duty 
of  the  corporation  to  abate  public  nuisances.  It  is  one  of 
the  oldest  of  the  common  law  rules,  that  an  individual  citizen 
may,  without  notice,  abate  a  nuisance,  and,  if  it  is  necessary 
to  effectually  abate  it,  destroy  the  thing  which  creates  it.  Of 
the  authorities  sustaining  this  doctrine  we  cite  only  a  few : 
Lodie  V.  Arnold,  2  Salk.  458 ;  Hart  v.  Mayor,  etc.,  9  Wend. 
571 ;  S.  C,  24  Am.  Dec.  165 ;  Viner  Abridg.  Title  Nuisance ;  1 
Hawkins  P.  C,  chap.  32,  s.  12 ;  3  Black.  Com.  5 ;  Broom  Com. 
222 ;  Cooley  Torts,  46 ;  Northrop  v.  Burrows,  10  Abbott  Pr. 
365 ;  Jones  v.  Williams,  11  M.  &  W.  176;  Lanfear  v.  Mayor, 
etc.,  4  La.  97 ;  S.  C,  23  Am.  Dec.  477;  Harvey  v.  De  Woody, 
18  Ark.  252 ;  Ferguson  v.  City  of  Selma,  43  Ala.  398 ;  People 
V.  Vanderbilt,  28  N.  Y.  396 ;  State  v.  Flannagan,  67  Ind. 
140 ;  City  of  Indianapolis  v.  Miller,  27  Ind.  394 ;  Grove  v. 
City  of  FoH  Wayne,  45  Ind.  429  (15  Am.  R.  262). 

These  authorities,  running  back  as  they  do  into  the  early 
years  of  the  common  law,  and  extending  in  an  unbroken  line 
to  the  present  time,  prove  that  not  only  may  a  governmental 
corporation  abate  a  nuisance  by  the  destruction  of  the  thing 
constituting  it,  but  so,  also,  may  a  private  individual.  It  is, 
therefore,  not  the  delegation  of  a  new  or  an  extraordinary 
power  to  authorize  municipal  corporations  to  abate  nuisances 
by  removing  or  destroying  the  thing  which  creates  it.  A  man 
has  no  right  to  build  a  wooden  house  in  a  place  prohibited  by 
law,  and  thus  endanger  the  safety  of  the  person  or  property 
of  others.     He  has  neither  a  legal  nor  a  moral  right  to  do  an 
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illegal  act  on  his  own  premises,  which  puts  in  jeopardy  the 
person  or  property  of  another.  There  can  be  no  acquisition' 
of  a  right  by  the  performance  of  an  illegal  act.  In  remov- 
ing a  building  erected  in  violation  of  law,  and  in  a  situation 
where  it  imperils  person  or  property,  no  private  right  is  in- 
vaded, because  none  could  grow  out  of  the  illegal  act. 

There  is  some  conflict  in  the  authorities  as  to  whether  a 
municipal  corporation  possesses  the  inherent  power  to  prohibit 
the  erection  of  wooden  buildings  within  prescribed  limits  and 
to  cause  their  removal.  Judge  Dillon's  opinion  is  that  the 
power  does  inhere  in  all  municipal  corporations,  for  we  find 
him  writing  that  cities  may, "  where  this  is  consistent  with  the 
general  and  special  legislation  applicable  to  the  municipality, 
establish  fire  limits,  and  prevent  erection  therein  of  wooden 
buildings."  1  Dillon's  Municipal  Corp.,  3d  ed.,  sec.  405.  The 
Supreme  Court  of  Michigan,  in  speaking  of  ordinances  simi- 
lar to  those  here  under  examination,  said:  "Of  the  power  of 
the  common  council  to  pass  the  ordinances  in  question,  we 
have  no  doubt.  They  contravene  no  provision  of  the  consti- 
tution as  we  read  it,  and  they  were  made  in  the  exercise  of  a 
police  power  necessary  to  the  safety  of  the  city."  Brady  v. 
Northwestern  Ins,  Cb.,  11  Mich.  425.  There  are  other  cases 
sustaining  this  view.  Wadleigh  v.  Gilfnan,  1 2  Me.  403 ;  Jfayor, 
etc.y  V.  Hoffman,  29  La.  An.  651 .  These  cases  rest  on  solid  prin- 
ciple, for  the  rule  has  always  been  that  a  municipal  corporation 
has  the  inherent  power  to  enact  ordinances  for  the  protection 
of  the  property  of  its  citizens  against  fire.  2  Bacon's  Abridg. 
147  iClark  v.  City  of  South  Bend,  85  Ind.  276 ;  S.  C,  44  Am. 
R.  13 ;  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659,  see  p.  669 ; 
2  Kent  Com.  339.  The  exercise  of  such  a  power  is  not  the 
exercise  of  a  new  power,  nor  of  one  not  connected  with  the 
purposes  for  which  public  corporations  are  organized ;  on  the 
contrary,  it  is  the  exercise  of  a  power  long  possessed  by  mu- 
nicipal corporations  and  closely  connected  with  the  purposes 
for  which  such  corporations  are  organized.  In  speaking  of 
ordinances  much  the  same  as  those  here  under  discussion,  it 
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was  said  in  Mayor,  etc.,  v.  Hoffman,  supra,  "No  town  or  city, 
compactly  built,  can  be  said  to  be  well  ordered  or  well  regulated 
which  neglects  precautions  of  this  sort.  It  is  its  duty  to  the 
public  to  take  such  measures  as  may  be  practicable  to  lessen 
the  hazard  and  danger  of  fire/'  A  legislative  act  granting 
authority  to  take  precautions  against  fire,  and  ordinances  passed 
under  such  an  act  authorizing  the  removal  of  wooden  struc- 
tures erected  within  forbidden  limits,  are  little  more  than  ex- 
press declarations  of  the  existence  of  powers  which  existed 
at  common  law,  and  are  necessarily  implied  in  the  grant  of  a 
charter  to  a  city. 

There  are  very  many  provisions  in  the  general  act  for  the 
incorporation  of  cities  conferring  authority  upon  the  common 
council  of  cities  to  enact  ordinances  to  secure  protection 
against  fire,  and  these  provisions  taken,  as  they  must  be,  as 
parts  of  one  uniform  system,  leave  no  doubt  in  our  minds 
that  the  Legislature  meant  to  invest  cities  with  authority  to 
enact  such  ordinances  as  were  reasonably  necessary  to  prevent 
the  destruction  of  property  by  fire.  In  the  enumeration  of 
the  powers  of  the  common  council,  there  is  an  express  grant 
of  power,  and  when  this  provision  is  read  in  connection  with 
the  other  provisions  of  the  act,  it  is  very  clear  that  the  whole 
power  of  enacting  ordinances  upon  the  subject  is  vested  in 
the  common  council.  It  is  quite  certain  that  the  common 
council  is  the  only  branch  of  municipal  government  invested 
with  legislative  functions,  and  it  would  be  unreasonable  to 
hold  that  any  other  than  the  legislative  body  could  enact 
ordinances. 

There  is  little,  if  any,  conflict  in  the  decisions  upon  the 
question  of  the  validity  of  ordinances  passed  under  express 
legislative  authority  fixing  limits  within  which  wooden  build- 
ings shall  not  be  erected ;  the  conflict  among  the  cases  is  upon 
the  question  whether  the  municipal  corporation  possesses  the 
power  to  enact  such  ordinances  without  express  legislative  au-  . 
thority.  Even  in  Pennsylvania,  where  a  narrow  view  is  taken 
of  the  general  subject,  such  ordinances  have  been  sustained. 
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and  in  a  recent  case  it  was  said :  ^^  It  is  true  that  a  wooden 
buildings  though  erected  contrary  to  law,  is  not  per  se  a  pub- 
lic nuisance.  But  it  may  become  such  by  the  manner  in  which 
it  is  used  or  allowed  to  be  used/'  At  another  place,  in  the 
same  opinion,  it  was  said,  in  speaking  of  the  buildings  of  the 
plaintiff:  "  The  city  of  Philadelphia  was  the  owner  of  large 
and  valuable  property  in  their  neighborhood.  Any  hour  of 
the  day  or  night  they  were  in  danger  of  being  set  on  fire  by 
those  who  frequented  them  with  the  owner's  permission.  It 
is  stated  as  a  iact  in  the  special  plea,  and  of  course  a  fact 
admitted  by  the  agreement,  that  the  public  safety  was  imper- 
illed. Nothing  more  was  necessary  to  justify  the  action  of 
the  defendant."  Fields  v.  Stokley,  99  Pa.  St.  306;  S.  C,  44 
Am.  R.  109. 

In  the  case  before  us  the  answer  avers,  and  the  demurrer 
admits,  that  the  location  of  the  appellee's  building  was  such 
as  to  put  surrounding  property  in  imminent  danger,  so  that 
the  case  falls  fully  within  even  the  narrow  rule  of  the  Penn- 
sylvania court.  In  the  early  case  of  Respublica  v.  Duquet,  2 
Yeates,  493,  the  Legislature  authorized  the  municipal  corpo- 
ration to  prevent  the  erection  of  wooden  buildings,  and  an 
ordinance  enacted  pursuant  to  this  law  was  held  valid.  The 
subject  received  very  full  consideration  in  King  v.  Davenport, 
98  111.  305  (38  Am.  R.  89),  and  it  was  held  that  an  ordinance 
providing  for  the  summary  destruction  of  a  wooden  building 
erected  within  forbidden  territory  was  valid.  In  the  course 
of  the  opinion  it  was  said  :  "  There  can  be  no  doubt,  it  seems 
to  us,  that  the  ordinance  in  question  was  a  police  regulation, 
proper,  and  made  in  good  faith, '  for  the  purpose  of  guarding 
against  the  calamities  of  fire'  in  a  populous  neighborhood; 
and  we  must  regard  it  as  an  entirely  reasonable  regulation. 
There  is  no  more  frequent  or  admittedly  proper  exercise  of  the 
police  power,  than  that  of  the  prohibition  of  the  erection  of 
buildings  of  combustible  materials  in  the  populous  part  of  a 
town,  and  the  only  means  of  making  such  prohibition  effectual 
is  by  a  summary  abatement.     Every  moment's  delay  in  the 
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removal  of  the  nuisance  is  constant  exposure  to  danger.  Be- 
fore any  judicial  hearing  could  be  had  in  the  matter,  the  whole 
€vil  sought  to  be  guarded  against  might  be  produced."  It 
was  also  held  in  that  case,  that  the  erection  of  a  wooden  building 
in  a  forbidden  place  created  a  nuisance,  which  might  be  sum- 
marily abated,  the  court  saying :  "  But  what  is  a  nuisance 
at  common  law  ?  Blackstone's  definition  is,  whatsoever  un- 
lawfully annoys  or  doth  damage  to  another,  is  a  nuisance." 

We  can  not  take  time  to  quote  further 'from  the  adjudged 
cases  upon  this  phase  of  the  case,  but  content  ourselves  with 
referring  to  the  reasoning  in  the  cases  already  referred  to  upon 
another  feature  of  the  case,  and  to  the  cases  of  Corporation  of 
Knoxville  v.  Bird^  12  Lea  (Tenn.)  121 ;  Gty  of  Salem  v. 
Maynes,  123  Mass.  372 ;  Field  v.  (Xty  of  DesMoines,  39  Iowa, 
575;  S.  C,  18  Am.  R,  46. 

The  case  principally  relied  upon  by  the  appellee  is  that  of 
Kneedler  v.  Borough  of  Norristovm,  100  Pa.  St.  368 ;  S.  C,  45 
Am.  R.  383.  That  case  concedes  that  where  the  Legislature 
authorizes  the  municipal  corporation  to  enact  ordinances  such 
as  those  under  examination,  they  are  valid;  so  that,  con- 
ceding it  to  be  well  decided,  it  does  not  sustain  the  judgment 
below. 

The  removal  of  a  building,  erected  in  defiance  of  law  in  a 
place  where  it  endangers  surrounding  buildings,  is  not  the 
forfeiture  of  property ;  it  is  the  exercise  of  a  police  power, 
and  is  not  a  declaration  of  forfeiture.  The  removal  of  the 
building,  or  its  demolition,  may  cause  loss  to  the  owner,  but 
there  is  no  forfeiture  of  it  to  the  public,  or  to  any  one  else. 
We  have  seen  that  the  rule  has  been  for  hundreds  of  years, 
that  property  may  be  destroyed  if  it  creates  a  public  nuisance 
in  cases  where  the  nuisance  can  not  be  effectually  abated  in  any 
other  way.  A  striking  illustration  of  this  general  doctrine  is 
found  in  the  case  of  Meeker  v.  VanRenssdaer,  15  Wend.  397, 
where  it  was  held  lawful  for  an  officer  acting  under  a  board 
of  health  to  tear  down  a  tenement  house  cut  up  into  small 
apartments,  and  calculated  to  breed  disease.     There  are  cases 
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by  the  scores  in  the  books  affirming  the  general  doctrine,  and 
we  suppose  that  until  the  decision  in  Kneedler  v.  Borough  of 
Norriatoton,  supra,  no  one  thought  of  treating  the  destruction 
of  property  constituting  a  nuisance  as  a  forfeiture.  Certainly, 
individuals  have  no  right  to  pronounce  forfeitures,  and  yet 
they  may  destroy  property  when  necessary  for  the  abatement 
of  a  public  nuisance.  It  is  inconceivable,  therefore,  that  the 
act  of  removing  or  destroying  a  building  to  prevent  the  haz- 
ard of  fire  can  be  regarded  as  constituting  a  forfeiture.  The 
real  ground  upon  which  the  right  rests  is  that  stated  in  Field  v. 
City  of  DesMoines,  supra,  where  Miller,  C.  J.,  in  delivering 
the  opinion  of  the  court,  said :  "  That  any  person  may  '  raze 
houses  to  the  ground  to  prevent  the  spreading  of  a  conflagra- 
tion,' '^  without  incurring  any  liability  to  the  owner  of  the 
houses  destroyed,  is  a  doctrine  well  established  in  the  com- 
mon law.  The  maxim  of  the  law  is  that  "  a  private  mischief 
is  to  be  endured  rather  than  a  public  inconvenience."  2  Kent 
Com.  338.  Lord  Coke  says:  "For  the  commonwealth  a 
man  shall  sufler  damage ;  as  to  the  saving  of  a  city  or  town, 
a  house  shall  be  plucked  down  if  the  next  be  on  fire.  This 
every  man  may  do  without  being  liable  to  an  action."  The 
general  principle  which  authorizes  the  destruction  of  build- 
ings to  stay  the  progress  of  a  conflagration,  unquestionably 
authorizes  the  enactment  of  laws  for  the  prevention  of  danger 
from  fire.  The  question  is  much  less  doubtful  in  a  case  like 
this,  where  the  building  is  constructed  in  defiance  of  law,  than 
in  a  case  where  the  building  was  lawfully  erected,  and  its  de- 
struction made  necessary  by  subsequent  events.  The  general 
question  here  involved  was  discussed  in  the  celebrated  Slaugh- 
ter-House Cases,  16  Wall.  36,  where  many  instructive  cases 
are  gathered  together,  and  it  needs  no  extended  discussion 
from  us.  The  point  which  is  here  the  decisive  one  was  ad- 
mirably discussed  by  the  court  in  Vanderbilt  v.  Adams,  7 
Cowen,  349,  and  from  that  decision  we  take  this  forcible  state- 
ment of  the  conclusion  reached  after  a  review  of  the  cases : 
"  The  owner  of  a  lot  in  a  city  intends  to  build  of  wood ;  the 
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constituted  authorities  say,  '  You  must  not  exercise  that  right ; 
it  is  dangerous  to  all.  You  may  build  of  brick  or  stone ;  be- 
cause the  safety  of  all  is,  in  this  way,  promoted/  Can  the  owner, 
with  impunity,  violate  such  a  law,  because  he  has  the  absolute 
right  of  property  ?    It  has  not  been  heretofore  so  considered/' 

A  municipal  corporation  is  composed  of  the  inhabitants  of 
the  territory  over  which  its  limits  extend,  and  not  of  the  of- 
ficers. It  is  an  instrumentality  of  local  government,  and 
every  voter  is  a  participant  in  the  governmental  affairs  of  the 
corporation.  There,  as  elsewhere  in  free  governments,  the 
majority  rule,  and  the  officers  elected  are  the  representatives 
of  the  citizens,  and  their  official  acts  are  the  expressions  of  the 
public  will.  SiroBser  v.  City  of  Fort  Wayne,  ante,  p.  443 ;  City 
of  Valparaiso  v.  Gardner,  97  Ind.  1  (49  Am.  R.  416)^;  1  Dillon 
Mun.  Corp.  (3d  cd.),  section  40.  It  is,  therefore,  the  citizens 
themselves  who  fix  the  limits  within  which  the  erection  of 
wooden  buildings  shall  be  prohibitc  d,  and  if  there  is  any  fear 
of  oppression,  that  fear  must  be  that  the  people  invested  with 
the  right  of  local  government  will  oppress  themselves,  for  the 
power  is  in  their  own  hands.  But  it  is  not  oppressive  for  the 
majority  of  the  corporators,  acting  through  their  representa- 
tives, to  prescribe  fire  limits.  The  citizen  who  denies  that  right 
is  the  one  who  manifests  a  spirit  of  oppression,  for  he  would, 
if  he  could,  sacrifice  the  public  safety  to  his  selfish  interests.  It 
is  more  just  and  more  expedient,  that  the  will  of  the  majority 
of  the  citizens,  lawfully  expressed,  should  govern,  than  that  one 
man  should  rule  because  it  promotes  his  private  interest. 

The  constitutional  provisions  respecting  the  titles  of  acts 
of  the  General  Assembly,  and  like  matters,  do  not  apply  to 
the  by-laws  of  municipal  corporations.  Gi-een  v.  City  of  In- 
dianapolis, 25  Ind.  490. 

The  first  ordinance  defining  the  fire  limits  was  passed  on 
the  31st  day  of  January,  1880,  and  by  an  ordinance  adopted 
in  March,  1881,  it  was  ordained  that  in  addition  to  the  tei^ 
ritory  included  within  the  fire  limits  prescribed  by  the  former 
ordinance,  it  should  be  unlawful  to  erect  a  wooden  building 
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ivithin  the  territory  added  to  the  limits  by  the  last  ordinance. 
In  the  lat^r  ordinance  is  the  following  provision :  "And  all 
the  provisions  of  an  ordinance  passed  on  the  Slst  day  of  Jan- 
uary, 1880,  by  the  common  council  of  the  city  of  Hunting- 
ton, and  any  provisions  thereof,  shall  be  extended  over  and 
apply  to  the  territory  included  in  this  ordinance."  We  have 
no  doubt  as  to  the  validity  of  both  these  ordinances,  and  that 
the  clause  of  the  last  ordinance  does  bring  the  territory  de- 
scribed in  it  within  the  provisions  of  the  earlier.  The  effect 
of  the  language  employed  is  to  enact  that  the  provisions  of 
the  earlier  ordinance  shall  be  extended  to  new  territory.  We 
have  in  our  statutes  scores  of  instances  in  which  legislation 
of  the  same  general  character  was  adopted  in  substantially  the 
same  method.  It  has,  indeed,  been  held  in  several  cases  that 
a  statute  may  be  carried  forward  by  reference  to  the  general 
subject.  Opp  V.  TenEyck,  99  Ind.  345,  and  cases  cited.  If 
the  Legislature  of  a  State  were  required  to  embody  every  act 
referred  to  in  the  act  making  the  reference,  it  would  soon  be 
true  that  "  of  making  many  books  there  id  no  end." 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  answer,  and  to  proceed  in  accordance  with  this 
opinion. 

Filed  March  13, 1885. 


No.  11,379. 
Woodward  et  al.  v.  McLaren. 

Mechanic's  Lien. — Fumi^ing  MaleriaU  to  CoTUractor. — Repair  of  Building. — 
Under  sections  647  and  648,  2  R.  S.  1876,  p.  266  (see,  also,  sections  5293 
and  5294,  R.  S.  1881),  no  lien  can  be' obtained  on  a  building  for  ma- 
terials furnished  therefor  to  a  contractor,  to  be  used  in  repairing  the 
same,  under  a  contract  to  which  the  owner  is  not  a  party.  Nor  does  the 
fact  that  the  owner  knew  that  the  materials  used  in  repairing  the  build- 
ing were  being  purchased  by  the  contractor  from  the  party  who  asserts 
the  lien,  tend,  in  such  case,  to  establish  any  claim  against  the  premises. 

From  the  Marshall  Circuit  Court. 
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A,  C.  Capron,  for  appellants. 
/.  D,  McLaren,  for  appellee. 

NiBLACK,  J. — This  was  an  action  to  enforce  what  was 
claimed  to  be  a  lien  for  material  furnished  for  the  repair  of  a 
house.  Upon  the  pleadings  there  was  final  judgment  upon 
demurrer  for  the  defendant. 

The  facts,  as  they  are  either  expressly  or  impliedly  ad- 
mitted by  the  pleadings,  may  be  summarized  as  follows :  On 
the  21st  day  of  July,  1882,  one  Perkins  entered  into  a  written 
agreement  with  Susan  McLaren,^  the  defendant,  for  the  repair 
of  a  dwelling-house  belonging  to  the  latter,  and  situate  on  the 
east  half  of  lot  No.  46,  in  the  city  of  Plymouth,  in  Marshall 
county,  by  which  it  was  agreed  that  Perkins  should,  within 
thirty-five  days  thereafter,  do  certain  specified  repairs  upon 
the  house  for  the  g^oss  sum  of  two  hundred  dollars,  to  be 
paid  upon  the  completion  of  the  work,  he  to  furnish  all  the 
materials  necessary  for  the  repairs  thus  agreed  to  be  made. 
On  the  day  following  Perkins  contracted  with  Norman  S. 
Woodward  and  John  B.  Chambers,  partners  doing  business 
under  the  firm  name  of  Norman  S.  Woodward  &  Co.,  for  all 
the  brick  necessary  to  be  used  in  repairing  the  house  under 
his  contract  with  Mrs.  McLaren.  In  pursuance  of  their  con- 
tract with  Perkins,  Norman  8.  Woodward  &  Co.  soon  after- 
wards delivered  to  him  brick,  amounting  in  value  to  the  sum 
of  $49.35,  which  were  used  by  him  in  making  the  repairs 
upon  the  house  which  he  had  undertaken  to  make.  Upon 
the  completion  of  the  repairs  on  the  house,  which  was  ac- 
complished within  the  time  limited  for  their  completion,  Mrs. 
McLaren  paid  to  Perkins  the  sum  of  $200,  which  was  under- 
stood to  be  in  full  of  all  the  work  done  and  materials  fur- 
nished by  him.  Perkins  having  failed  to  pay  Woodward  & 
Co.  for  the  brick  which  were  put  into  the  house,  the  latter 
demanded  payment  of  Mrs.  McLaren,  which  was  refused. 
They  thereupon,  on  the  26th  day  of  August,  1882,  filed  a 
notice  in  the  recorder's  office  of  Marshall  county  of  their 
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intention  to  hold  a  lien  on  the  house  and  lot  on  which  it 
stands  for  the  value  of  the  brick,  which  notice  was  duly  re- 
corded in  the  proper  mechanics'  lien  record. 

Woodward  &  Chambers,  claiming  to  have  thus  acquired 
a  lien  upon  the  house  and  lot,  brought  this  action  against 
Mrs.  McLaren  to  enforce  their  claim  against  the  property, 
and  the  circuit  court  held  that  they  were  not  entitled  to  re- 
cover upon  the  facts  as  we  have  herein  above  stated  them. 

So  much  of  the  code  of  1852  as  authorized  the  taking  and 
enforcing  of  liens  for  work  done  or  material  furnished,  in  the 
construction  or  repair  of  buildings,  was  continued  and  re- 
mained in  force  until  new  legislation  on  the  subject  intervened 
on  the  6th  day  of  March,  1883.    Acts  1883,  p.  140. 

Section  647  of  that  code,  2  R.  S.  1876,  p.  266,  declared 
mechanics  and  material  men  to  be  entitled  to  take  and 
hold  such  a  lien  on  the  building  and  on  the  interest  of  its 
owner  in  the  lot  or  ground  on  which  it  stood.  See,  also,  R. 
S.  1881,  section  5293.  Section  648  of  the  same  code  enacted 
in  eiFect  that  the  provisions  of  section  647  should  only  extend 
to  work  done  on,  or  materials  furnished  for,  new  buildings, 
or  to  a  contract  entered  into  with  the  owner  of  any  building 
for  repairs.     See,  likewise,  section  5294,  R.  S.  1881. 

As  is  plainly  apparent,  the  brick  which  went  into  the  build- 
ing in  this  case  were  furnished  under  a  contract  with  Perkins, 
who  had  obligated  himself  to  provide  all  the  necessary  ma- 
terials, and  consequently  not  under  any  contract  with  Mrs. 
McLaren  as  the  owner  of  the  building.  The  facts  of  this 
case,  therefore,  did  not  bring  it  within  the  provisions  of  sec- 
tions 647  and  648,  mpra,  and  hence  no  lien  resulted  in  favor 
of  the  plaintiffs  from  the  notice  which  they  caused  to  be  filed 
and  recorded  in  the  recorder's  office.  Conceding  that  Mrs. 
McLaren  knew  that  the  brick  used  in  repairing  her  building 
were  being  purchased  by  Perkins  of  the  plaintifis,  that  fact 
did  not,  under  the  circumstances,  tend  to  establish  any  claim 
against  her  house  and  lot,  since  she  was  in  no  legal  sense  a 
party  to  the  contract  under  which  the  brick  were  furnished. 
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The  views  we  have  expressed  are  fully  sustained  by  the  eases 
of  WUkerson  v.  Bust,  57  Ind.  172,  and  McCarty  v.  Burnet^ 
84  Ind.  23. 

The  judgment  is  affirmed  with  costs. 
Filed  March  19, 1885. 


No.  12,041. 

Klinesmith  v.  Socwell.  gg  «•! 

Mabried  Woman. — Alienation  of  Land  Acquired  by  Previous  Marriage, — Par*  i5307| 
Htion. — HuAand  and  Wife, — Although  a  married  woman  can  not,  during 
the  ^istence  of  a  second  or  subsequent  marriage,  alienate  real  estate  ac- 
quired and  held  by  her  in  virtue  of  a  previous  marriage,  yet,  if  the  real 
estate  so  acquired  and  held  by  her  is  an  undivided  share  or  interest  in 
the  lands  of  her  previous  husbaud,  she  is  entitled  to  have  such  share  or 
interest  set  off  to  her  in  severalty,  and,  to  that  end,  she  may  bring  and 
maintain  an  action  o(  partition  against  the  owner  or  owners  of  the  res- 
idue of  such  lands. 

Same. — Zxifufo  wA  SuaceplibU  of  Diuitdon, — Order  of  Sale. — Dislribulion  (f  Pro- 
ceeds, — ErioppeL — Where,  in  such  suit,  it  is  ascertained  or  found  by  the 
court  that  the  lands  of  the  previous  husband  are  not  susceptible  of  di- 
vision between  the  parties,  without  damage  to  their  respective  interests 
therein,  the  court  may  lawfully  ortier  and  decree  the  sale  and  convey- 
ance of  such  lands  during  the  existence  of  such  second  or  subsequent 
marriage,  so  as  to  vest  in  the  purchaser  and  grantee  the  fee  simple  es- 
tate in  the  share  or  interest  therein  which  descended  to  such  married 
woman  as  the  widow  of  her  previous  deceased  husband ;  and  upon  such 
sale  and  conveyance,  the  proceeds  of  the  share  or  interest  of  such  mar- 
ried woman  in  the  lands  of  her  previous  husband  must  be  paid  to  her 
unconditionally,  and  thereafter  she  will  be  estopped  from  asserting,  as 
each  widow,  any  further  title,  claim  or  interest  in  or  to  such  lands. 

From  the  Marion  Superior  Court. 

G.  W.  Galvin,  for  appellant. 

F,  M.  Finch  and  /.  A.  Finch,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellant  against  the 
appellee  to  obtain  the  partition  of  a  certain  lot  in  the  city  of 
Indianapolis,  and  to  quiet  her  title  to  her  share  thereof.  In 
her  complaint  the  appellant  alleged  that  she  was  the  owner 
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in  fee  simple  of  an  undivided  one-third  part,  and  the  appel- 
lee was  the  like  owner  of  the  residue  of  the  lot  in  controversy • 
Appellee  answered  specially,  in  a  single  paragraph,  to  which 
the  appellant's  demurrer,  for  the  alleged  want  of  &cts,  was 
overruled  by  the  court.  She  then  replied  in  a  single  affirma- 
tive paragraph,  to  which  reply  the  appellee's  demurrer,  for 
the  want  of  sufficient  fiicts,  was  sustained  by  the  court.  Ap- 
pellant declined  to  amend  her  reply,  or  to  plead  further,  and 
judgment  was  rendered  that  she  take  nothing  by  her  suit,  and 
that  appellee  recover  of  her  his  costs.  On  appeal  the  general 
term  affirmed  the  judgment  of  the  special  term,  and  from  the 
judgment  of  affirmance  this  appeal  is  now  here  prosecuted. 

The  first  error  of  which  complaint  is  here  made  by  Ihe  ap- 
pellant in  argument  is  the  overruling  of  her  demurrer  to  ap- 
pellee's answer. 

The  appellee  alleged  in  his  answer,  that  theretofore,  on  the 
6th  day  of  October,  1876,  the  appellant  in  this  cause  filed  her 
complaint  in  the  Marion  Superior  Court  against  one  Chris- 
tian Klinesmith  and  Henry  Neumeyer,  as  defendants,  to  ob- 
tain the  partition  of  the  same  lot  now  in  controversy ;  that 
in  her  complaint  in  her  former  suit  the  appellant  alleged  that, 
as  the  widow  of  one  Anthony  Lohman,  who  had  died  seized 
of  the  lot  in  controversy,  she  was  entitled  to  the  one-third 
part  of  such  lot,  and  as  the  mother  of  Ida  Lohman,  a  daughter 
of  said  x4.nthony  Lohman,  who  had  died  intestate  and  with- 
out issue,  she  had  inherited  from  Ida  another  interest  in  such 
lot,  and  as  the  mother  of  Florinda,  another  daughter  of  An- 
thony Lohman,  who  had  intermarried  with  Henry  Neumeyer 
and  had  died  intestate  and  without  issue,  she  had  inherited 
another  interest  in  such  lot;  that  the  defendant  Christian 
Klinesmith  had  become  the  owner  in  fee  of  the  interest  in 
such  lot  of  Louisa  Iske,  another  heir  of  Anthony  Lohman, 
deceased ;  and  appellant  demanded  partition  of  the  lot  be- 
tween herself  and  the  defendants  Christian  Klinesmith  and 
Henry  Neumeyer,  who  were  alleged  to  be  the  owners  of  the 
entire  lot,  and  that  her  interests  in  the  lot  be  set  off  to  her  in 
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severalty,  etc. ;  that  such  proceedings  were  had  in  such  former 
suit  as  that  the  defendants  therein  appeared  in  open  court,  and, 
by  their  pleadings,  joined  issue  on  appellant's  complaint 
therein,  which  issue  was  then  submitted  for  trial  and  deter- 
mination to  such  superior  court ;  that  on  such  trial  the  court 
found  that  the  &cts,  as  alleged  in  such  complaint^  were  true,, 
and  that  the  lot  in  controversy  could  not  be  divided  between 
such  owners  without  injury  to  their  interests  therein  *  that 
thereupon  the  court  ordered  that  the  lot  be  sold,  and  that  the 
proceeds  of  the  sale  be  divided  between  the  parties  to  such, 
suit,  according  to  their  respective  interests  in  the  lot,  after 
paying  all  claims  against  the  estate  of  Anthony  Lohman,  de- 
ceased ;  that  the  court  appointed  a  commissioner  to  make  such 
sale,  upon  the  terms  and  conditions  f^escribed  in  such  order, 
and  in  accordance  therewith  such  commissioner,  on  the  7th 
day  of  April,  1877,  sold  such  lot  to  Henry  M.  Socwell,  the 
appellee  in  this  action ;  that  such  sale  was  approved  by  the 
court,  and  a  deed  of  conveyance  of  the  lot  was  by  the  court 
ordered  to  be  and  was  made  by  the  commissioner,  and,  hav- 
ing been  approved  by  the  court,  was  delivered  to  the  appellee 
in  this  cause ;  and  the  appellee  averred  that  under  such  deed 
he  entered  into  and  then  held  possession  of  the  lot  in  contro- 
versy.    Wherefore,  etc. 

It  is  claimed  by  appellant's  counsel,  as  we  understand  his 
argument,  that  appellee's  answer  was  bad  on  the  demurrer 
thereto,  because  it  shows  upon  its  fece  that  appellant's  inter- 
est in  the  lot  in  controversy  came  to  her  by  descent,  as  the 
widow  of  her  first  husband,  Anthony  Lohman,  deceased,  and 
that  at  the  time  of  the  institution  of  her  first  suit  for  parti- 
tion, and  during  its  pendency,  and  at  the  times  of  the  sale  and 
conveyance  of  the  lot  to  the  appellee  Socwell,  under  the  orders, 
of  the  court  in  her  first  suit,  the  appellant  was  under  the  disr- 
ability  of  her  second  marriage  to  Christian  Klinesmith.  Coun- 
sel concedes,  as  we  understand  him,  that,  notwithstanding  the 
pendency  of  her  second  coverture,  the  appellant  had  the  right 
to  institute  her  first  action  in  partition,  for  the  severance  of 
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her  interests  in  the  lot  from  the  shares  of  the  other  owners 
thereof.  It  was  so  held  by  this  court,  and  correctly  so  we 
think,  in  Christy  v.  Smith,  80  Ind.  573.  But  counsel  goes 
further,  and  assumes  the  position  that  when  it  was  found  by 
the  court  that  the  lot  was  not  susceptible  of  division  between 
the  parties  to  the  first  suit,  without  damage  to  their  respective 
interests,  the  court  could  not  by  its  decree  authorize  the  sale 
and  conveyance  of  the  lot  during  the  second  coverture,  so  as 
to  vest  in  the  purchaser  and  grantee  the  fee  simple  estate  in 
the  one-third  of  the  lot  which  descended  to  her  as  the  widow 
of  her  first  husband,  Anthony  Lohman,  deceased.  Counsel 
makes  an  able  and  forcible  argument  in  support  of  his  posi- 
tion. It  is  enough  for  us  to  say,  however,  that  under  the 
previous  and  uniform  decisions  of  this  court,  his  position  can 
not  be  maintained.  Finch  v.  Jackson,  30  Ind.  387  ;  Small  v. 
Roberts,  51  Ind.  281 ;  Swain  v.  Hardin,  64  Ind.  85. 

In  the  case  in  hand,  the  appellant  was  the  owner  in  fee,  at 
the  time  of  her  first  partition  suit,  of  other  interests  in  the  lot 
in  addition  to  the  one-third  thereof  which  descended  to  her 
from  her  first  husband,  which  other  interests  she  inherited 
from  her  deceased  children.  As  to  these  other  interests,  her 
power  of  alienation  was  in  no  manner  suspended  by  her  sec- 
ond coverture ;  and  as  to  them  she  had  the  undoubted  right, 
notwithstanding  the  second  coverture,  to  institute  and  prose- 
cute her  suit  for  partition,  and,  as  the  lot  was  not  susceptible 
of  division,  to  demand  judgment  for  the  sale  thereof.  The 
lot  was  sold  at  appellant's  suit,  and  by  her  procurement,  to  the 
appellee,  Socwell,  as  appears  from  exhibits  copied  into  the  rec- 
ord, for  more  than  $4,600,  of  which  sum  the  appellant  ap- 
pears to  have  received  more  than  $1,700.  With  this  amount  of 
appellee's  money  in  her  hands,  for  her  share  of  the  lot,  it  seems 
to  us  that  the  appellant  is  and  ought  to  be  estopped,  in  equity 
and  good  conscience,  from  asserting  any  further  title,  claim  or 
interest  in  or  to  the  lot  in  controversy  as  against  the  appellee. 

We  conclude,  therefore,  that  the  court  committed  no  error 
in  overruling  the  appellant's  demurrer  to  appellee's  answer. 
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What  we  have  said  in  considering  the  sufficiency  of  the  answer 
necessarily  leads  to  the  further  conclusion  that  the  court  did 
not  err  in  sustaining  appellee^s  demurrer  to  appellant^s  reply. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  17, 1885.     ' 
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Pabtnership. — Rule  as  to  Partnerahip  and  Individtud  Creditors. — Decedent^  ^^  4^ 

Estaiei, — In  this  State,  partnership  creditors,  even  though  there  are  no  I^^ 

partnership  assets,  and  no  solvent  partner,  can  not  participate  with  indi-  155  648 

▼idual  creditors  in  the  individual  estate  of  a  deceased  partner. 

Same. — Purchase  of  PartMnkip  Property  by  One  Partner  who  Agrees  to  Pay 
Firm  Debts  as  part  Consideration. — Where  one  partner  buys  out  the  entire 
interest  of  his  co-partners,  the  firm  assets  become  his  individual  property ; 
and  a  promise  to  pay  the  debts  of  the  firm,  as  part  consideration  of  the 
purchase,  is  binding  on  him,  and  the  partnership  creditors  have  a  right 
to  treat  him  as  individually  liable  for  their  claims,  by  virtue  of  such 
promise,  in  common  with  original  individual  creditors. 

Same. — Where  the  partner  so  purchasing  dies,  partnership  creditors  may 
file  their  claims  against,  and  participate  on  equal  terms  with  individual 
creditors  in,  his  estate.    Zollabs,  C.  J.,  dissents. 

From  the  Monroe  Circuit  Court. 

/.  R.  Fritts,  J.  H.  Louden  and  R.  W.  Miers,  for  appellants. 

/.  B.  Mulhf,  for  appellees. 

Mitchell,  J. — In  some  respects  the  facts  in  this  case  are 
the  same  as  those  set  out  in  the  case  of  Warren  v.  Able,  91 
Ind.  107,  but  the  question  presented  for  decision  is  different. 

Upon  a  second  trial  it  was  made  to  appear  that  the  firm  of 
Farmer  &  Williams  was  dissolved  about  the  year  1860.  Far- 
mer purchased  the  interest  of  Williams  in  the  partnership 
property,  and  as  part  consideration  for  the  purchase  assumed 
the  payment  of  the  partnership  debts.  Among  the  debts  was 
a  tfote  due  to  the  appellants,  which  was  filed  as  a  claim  against 
the  estate  of  Farmer,  who  died  in  1877.  The  case  was  re- 
VoL.  100.— 38 
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ferred  to  a  master  commissioner  to  take  the  testimony,  and 
upon  the  evidence  so  taken  the  court  made  a  general  finding 
in  &vor  of  the  claimants,  that  there  was  due  them  the  sum 
of  $191.63,  and  upon  this  finding  there  was  a  judgment  that 
they  should  be  allowed  the  sum  above  stated,  "  payable  out 
of  the  assets  of  said  estate." 

Subsequently,  at  the  same  term  of  court,  the  judgment,  on 
motion  of  the  appellees,  was  so  modified  that  the  sum  found 
due  was  ordered  to  be  paid  "  out  of  any  assets  remaining  after 
paying  the  individual  debts  of  John  E.  Farmer,  deceased/' 
This  appeal  is  brought  to  set  aside  this  last  order,  and  to  remit 
the  appellants  to  their  rights  as  upon  the  first  order. 

That  individual  creditors  are  entitled  to  be  paid  out  of  the 
individual  assets  of  a  deceased  partner's  estate  in  preference 
to  the  claims  of  creditors  of  the  firm  of  which  he  was  a 
member,  is  not  disputed. 

The  question  for  decision  is,  did  the  feet  that  Farmer  pur- 
chased the  interest  of  Williams  in  the  partnership  assets,  and 
in  consideration  of  such  purchase  assumed  the  payment  of  the 
partnership  debts,  make  the  partnership  assets  the  individual 
assets  and  the  debts  the  individual  debts  of  Farmer,  so  as  to 
take  the  case  out  of  the  general  rule? 

It  does  not  appear  from  the  evidence  whether  the  assets  of 
Farmer's  estate  are  sufficient  to  pay  his  individual  debts  or 
not,  nor  whether  there  are  any  individual  creditors  or  not, 
but  it  is  shown  that  more  than  twenty  years  before  this  claim 
was  filed  in  the  court  below,  Farmer  purchased  Williams' 
interest  in  the  firm  property  and  assumed  the  payment  of  the 
debts,  and  that  long  before  his  death  he  sold  what  formerly 
was  the  partnership  property  and  quit  the  business.  So  that 
for  twenty  years  and  more  there  has  been  no  partnership 
property.  Inferentially  it  appears  that  Williams,  the  sur- 
.viving  partner,  is  insolvent. 

The  rule  that  partnership  creditors  can  not  resort  to  the 
individual  property  of  a  partner  for  payment  of  a  partnership 
debt,  until  the  individual  creditors  are  first  satisfied,  seems  to 
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have  been  established  as  a  measure  of  compensation  for  the 
other  rule,  that  partnership  creditors  had  the  primary  right  to 
satisfiu^tion  of  their  debts  out  of  the  J)artnership  property. 
It  is  a  rule  of  equitable  cognizance^  and  the  reasons  for  it  are 
elaborated  in  many  cases,  and  among  others  in  Weyer  v. 
Thomburghy  15  Ind.  124,  and  in  BlacVa  Appeal,  44  Pa.  St. 
503.  A  qualification  of  the  rille  is  stated  in  some  cases,  to 
the  effect  that  where  there  is  no  joint  property,  and  no  living 
solyent  partner,  the  joint  creditors  are  entitled  to  share  the 
individual  property,  pari  passu,  with  the  separate  creditors ; 
but  this  qualification  was  considered  by  the  learned  judge  who 
delivered  the  opinion  in  Weyer  v.  Thomburgh,  supra,  and  re- 
pudiated. 

It  may  be  taken  as  the  settled  law  in  this  State,  that  even 
though  there  are  no  partnership  assets  and  no  solvent  partners, 
partnership  creditors  can  not  participate  with  individual  cred- 
itors in  the  individual  estate  of  a  deceased  partner.  This 
rule  is  supported  by  the  weight  of  authority  and  the  bet- 
ter reason.  But  we  think  the  case  before  us  is  neither  within 
the  general  rule  nor  the  qualification.  It  is  not  perceived  how 
either  can  be  invoked  in  a  case  like  this,  where  one  partner 
has  transferred  all  the  partnership  assets  to  the  other,  who,  in 
consideration  of  such  transfer,  has  assumed  the  payment  of 
the  firm  debts. 

By  the  transfer  of  the  partnership  property  by  one  partner, 
in  good  faith,  to  the  other,  such  property  becomes  the  indi- 
vidual property  of  the  remaining  partner,  and  is  at  once  sub- 
ject to  seizure  by  his  individual  creditors ;  and  in  the  case 
before  us,  for  all  that  appears,  the  very  assets  which  the  ad- 
ministrator of  Farmer  is  administering  may  have  been  de- 
rived from  the  sale  of  the  partnership  property.  If  the 
partnership  creditors,  whose  claims  the  decedent  agreed  to 
pay,  are  now  postponed,  it  may  result  that  the  individual 
creditors  will  receive  their  pay  from  assets  derived  from  the 
property  originally  furnished  by  the  partnership  creditors. 
Such  a  result  would  hardly  find  warrant  in  a  doctrine  of  equity* 
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The  contract  of  Farmer  to  pay  the  partnership  liabilities, 
being  founded  on  a  valid  consideration,  made  the  debts  his  in- 
dividual obligations.  Hayderi^  v.  Oretcher,  75  Ind.  108.  In 
effect,  Williams,  as  between  Farmer  and  himself,  had  paid  his 
share  of  the  partnership  liabilities  by  the  transfer  of  the  part- 
nership property,  and  thereafter  he  stood  in  equity  merely  as 
surety  for  Farmer,  with  all  the  rights  of  a  surety,  as  to  all 
creditors  who  knew  of  the  arrangement.  Williama  v.  Boyd^ 
75  Ind.  286. 

The  agreement  of  Farmer  to  pay  the  firm  debts  inured  to 
the  benefit  of  the  creditors  of  Farmer  &  Williams,  and  such 
creditors,  under  the  decisions  of  this  and  other  courts,  could 
have  proceeded  in  equity  at  once  to  enforce  their  claims  against 
him. 

Under  such  circumstances,  no  valid  reason  can  be  suggested 
why  a  oourt  should  now  interpose  to  defeat  a  clear  equitable 
right  of  these  claimants.  That  the  promise  made  by  Farmer 
to  Williams  inured  to  the  benefit  of  the  creditors  of  Farmer 
&  Williams,  has  been  ruled  in  Demi  v.  3£cTrUo8h,  23  Ind.  529, 
Rodenbarger  v.  Brambletty  78  Ind.  213,  Cross  v.  Truesdale,  28 
Ind.  44,  Bird  v.  Laniiis,  7  Ind,  615,  Davis  v.  Calloway,  30 
Ind.  112,  Dunlap  v.  McNeil,  35  Ind.  316,  and  many  other 
cases. 

Upon  principles  of  equity,  the  debt,  as  we  have  before  stated, 
became  the  individual  obligation  of  Farmer,  and  the  cred- 
itors of  Farmer  &  Williams  had  at  least  the  equitable  right 
to  treat  Farmer  as  individually  liable  to  them  on  his  promise 
to  Williams  for  their  benefit.  Where  a  promisor  receives 
property  or  a  fund  with  which  to  make  payment,  and,  in  con- 
sideration of  the  transfer  to  him  of  such  property  or  fiind, 
promises  to  pay  debts  owing  to  third  persons,  the  American 
doctrine  is  that  such  promise  may  be  enforced  by  those  for 
whose  benefit  it  was  made,  and  this  fact  is  regarded  as  con- 
trolling in  producing  the  result  that  thenceforth  those  who 
were  previously  creditors  of  the  firm  become  individual  cred- 
itors as  well,  and  entitled  to  share  in  the  estate  of  the  con- 
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tracting  partner.  Matter  of  Dovming,  1  Dillon,  33 ;  In  re 
Dovming,  3  NatM  Bank.  Reg.  748 ;  In  re  Long,  9  Nat'l  Bank. 
Reg.  227;  In  re  Rice,  9  Nat^  Bank.  Reg.  373. 

"  Partnership  creditors  have  no  lien  upon  partnership  prop- 
erty;  their  right  to  priority  of  payment  out  of  the  firm  assets, 
over  the  individual  creditors,  is  always  worked  out  through 
the  liens  of  the  partners."  So,  when  Williams  sold  the 
assets  to  Farmer,  the  lien  of  the  partnership  creditors  was 
gone ;  they  had  no  greater  rights  in  the  partnership  assets 
than  Farmer^s  individual  creditors.  Farmer,  having  by  his 
assumption  made  what  before  had  been  the  debts  of  the  firm 
his  individual  debts,  it  would  result,  nevertheless,  that  if  the 
partnership  creditors  are  now  postponed,  they  might,  without 
feult,  lose  their  claims  entirely,  while  the  individual  creditors 
would  derive  the  benefit  of  what  had  been  partnership  assets. 
Trentman  v.  Swartzell,  85  Ind.  443 ;  Barkley  v.  Tapp,  87 
Ind.  25. 

The  equitable  rule  seems  to  be,  that  after  the  sale  and  as- 
sumption, both  the  individual  and  partnership  debts  are  alike 
individual  debts,  and  stand  at  the  same  level. 

This  question  was  not  made  when  the  case  was  here  before, 
and  the  cases  are  not  to  be  regarded  as  in  conflict. 

The  case  of  Robb  v.  Mvdge,  14  Gray,  534,  which  seems  to 
hold  a  contrary  doctrine,  was  put  upon  the  ground,  mainly, 
that  the  agreement  of  the  remaining  partner  to  pay  the  firm 
debts  did  not  inure  to  the  benefit  of  the  firm  creditors.  Be- 
sides, this  case  has  been  disapproved  by  Judge  Blatchford 
in  one  of  the  cases  above  cited. 

Under  the  ruling  in  Olleman  v.  Reagan,  28  Ind.  109,  if 
Williams  had  paid  the  partnership  debts,  no  doubt  could  be 
entertained  but  that  he  would  have  been  entitled  to  prove 
them  against  his  deceased  partner's  estate,  on  the  ground,  as 
is  there  stated,  that  they  would  then  have  become  individual 
claims  in  his  favor  against  his  partner's  estate.  As  we  have 
before  observed,  Williams  did,  in  effect,  pay  his  share  of  the 
firm  debts,  by  the  transfer  \o  Farmer  of  the  firm  property. 
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and  under  the  principles  determined  in  that  and  the  other 
cases  cited  above,  the  debts  then  became,  both  as  between 
Williams  and  Farmer,  and  their  creditors,  at  their  election, 
the  individual  debts  of  Farmer,  and  it  was,  therefore,  error 
for  the  court  to  modify  the  judgment. 

The  judgment  is  reversed,  with  costs,  and  remanded  for 
trial. 

ZoLLARS,  C.  J.,  dissents,  on  the  ground  that  the  case  is  not 
such  as  authorizes  the  appellant  to  share  equally  with  the  in- 
dividual creditors  of  the  decedent.  The  individual  creditors 
have  rights  that  can  not  be  overthrown  by  the  partners. 

Filed  March  17, 1885. 
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iNTOXiCATiKa  LiQUOB. — Judicial  Knowledge, — BlaeMterry  Brandy,— Conris 
take  judicial  notice  that  brandy  is  an  intoxicating  liquor,  and  the  addi- 
tion of  the  word  "  blackberry  "  to  the  word  "  brandy  "  merely  designates 
a  particular  kind  of  brandy. 

Same. — SoUe  on  Sanday, — Evidence,— PresumpHon, — Evidence  that  black- 
berry brandy  was  sold  is  sufficient  to  sustain  a  conviction  for  selling  in- 
toxicating liquor  on  Sunday,  as  the  presumption  is  that  the  basis  of  the 
liquor  was  brandy. 

From  the  Hamilton  Circuit  Court. 
W,  Garver  and  F.  B.  Pfqff,  for  appellant. 
F.  T.  Hordy  Attorney  General,  and  W.  B.  Hard,  for  the 
State. 

Elliott,  J. — The  evidence  in  this  case  shows  that  the 
appellant  sold  to  James  Frost  less  than  a  quart  of  blackberry 
brandy  on  Sunday,  the  20th  day  of  July,  1884,  but  does  not 
show,  in  direct  terms,  that  the  liquor  was  intoxicating.  The 
appellant  insists  that  he  is  entitled  to  a  reversal,  for  the  reason 
that  it  was  not  proved  that  the  liquor  sold  by  him  was  in- 
toxicating.    We  can  not  concur  in  this  view. 
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Brandy  is  ranked  as  an  intoxicating  liquor  by  writers  upon 
the  general  subject,  and  that  it  is  a  liquor  of  that  character  is 
generally  and  commonly  known.  The  fact  is,  therefore,  one 
of  which  the  courts  will  take  judicial  knowledge.  The  ad- 
dition to  the  term  ^^  brandy  "  of  the  word  "  blackberry  "  does 
no  more  than  designate  it  as  a  particular  kind  of  brandy ;  it 
does  not  indicate  that  the  liquor  was  not  brandy  of  some 
kind.  The  natural  and  reasonable  presumption  is  that  the 
basis  of  the  liquor  was  brandy,  and  therefore  intoxicating. 
If  it  was  not  the  appellant  should  have  shown  it.  This  general 
subject  was  so  thoroughly  examined  in  Myers  v.  State,  93 
Ind.  251,  that  there  is  no  necessity  for  further  discussion. 
That  case,  it  is  proper  to  add,  was  followed  in  the  recent  cases 
of  Mullen  v.  State,  96  Ind.  304;  Stout  v.  State,  96  Ind.  407. 

We  can  not  reverse  the  judgment,  because  the  trial  court 
believed  the  testimony  of  the  witness  Frost,  and  did  not  be- 
lieve that  given  by  the  appellant. 

Judgment  affirmed. 

Filed  Feb.  20, 1886. 
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Criminal  Law. — Murder. — Admitsion  to  Bail,  -  Habeas  Corpus, — Supreme 
Court — iVadtoe.— In  a  proceeding  by  habeaa  corpus  by  a  party  indicted 
for  murder  to  be  admitted  to  bail,  the  Supreme  Court,  upon  appeal  by 
the  petitioner,  will  examine  and  pass  upon  the  evidence. 

Same.— Btirrfen  of  Proof. — An  indictment  for  murder  implies  prima  facte 
that  the  accused  has  no  right  to  bail,  and  the  burden  is  upon  him  to 
show  that  the  proof  of  his  guilt  is  not  evident,  and  that  the  presump- 
tion of  his  guilt  is  not  strong. 

From  the  Dubois  Circuit  Court. 

W.  A.  Traylor,  W,  S.  Hunter  and  C.  H.  Mason,  for  appellants. 
F.  T.  Hord,  Attorney  General,  J.  L.  Bretz,  Prosecuting 
Attorney,  and  0.  A.  Trippet,  for  the  State. 
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ZoLLABS^  C.  J. — rBeing  charged  in  an  indictment  with 
murder  in  the  first  degree,  appellants  were  committed  and 
are  held  in  jail.  By  a  proceeding  in  habeas  corpus,  instituted 
in  the  court  below,  they  sought  to  be  admitted  to  bail.  Upon 
the  hearing  this  was  refiised,  and  they  were  remanded  into 
custody.  They  appeal.  The  case  is  before  us  upon  the  evi- 
dence, and  it  is  our  duty,  in  a  case  of  this  kind,  to  examine 
and  pass  upon  it.  Ex  Parte  H^ren,  27  Ind.  87 ;  Ex  Parte 
Sidherlin,  56  Ind.  595 ;  Ex  Parte  Walton,  79  Ind.  600. 

An  indictment  for  murder  duly  returned  implies  prima 
facie  that  the  parties  indicted  have  no  right  to  bail.  Ex  Parte 
Jones,  55  Ind.  176.  The  burden  is  upon  appellants  to  show 
that  the  proof  of  their  guilt  is  not  evident,  and  that  the  pre- 
sumption of  their  guilt  is  not  strong. .  Ex  Parte  Jones,  «t«^ 
pra  ;  Ex  Parte  Heffren,  supra. 

Following  the  oral  testimony  of  the  witnesses,  there  is  in 
the  bill  of  exceptions  a  statement  by  the  prosecuting  attorney 
that  one  of  the  State's  witnesses  was  absent,  and  also  a  state- 
ment as  to  what  the  testimony  of  the  witness  would  be  if 
present.  Without  establishing  any  rule  to  be  followed  gen- 
erally in  cases  of  this  character,  we  have,  for  the  purposes  of 
this  case,  considered  what  the  absent  witness  might  testify  to, 
as  stated  by  the  prosecuting  attorney,  in  connection  with  the 
other  testimony  upon  the  hearing.  Thus  considering  it,  and 
all  the  testimony  upon  the  hearing,  and  applying  the  above 
rules  to  the  case,  we  are  of  the  opinion  that  appellants  should 
have  been  admitted  to  bail. 

It  is  not  necessary  for  us  to  extend  this  opinion  by  setting 
out  the  evidence.  We  know  of  no  good  purpose  that  will 
be  subserved  by  doing  so.  Inasmuch  as  the  parties  are  yet 
to  be  tried  upon  the  merits  of  the  case,  it  seJems  more  proper 
that  the  evidence  should  not  be  set  out. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  admit  appellants  to  reasonable  bail. 

Filed  Maroh  14, 1885. 
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ACCOUNT.  ^ 

See  Pleading,  11. 
ACTION. 
See  Pleading,  7,  13, 14, 15. 
DeUxy  in  Bringing. — May  be  Explained, — SUitvie  of  Limitations, — Within  the 
period  prescribed  by  the  statute  of  limitations,  or  where  there  is  no 
snch  statute,  delaj  in  bringing  an  action  at  law  maj  be  explained, 
and  the  fact  that  such  delay  is  explained  may  be  deduced  by  infer- 
ence from  the  facts  developed  by  the  whole  evidence. 

union  Mut,  Life  Ins,  Co,  v.  Buchanan^  SS 

ADMINISTRATOR. 
See  Decedents'  Estates,  2,  3. 

ADMISSIONS. 
See  Instructions  to  Jury,  7. 

ADOPTION. 
See  Decedents*  Estates,  3 ;  Descents,  2,  3,  5,  6. 

AFFIDAVIT. 
See  Continuance  ;  Change  of  Venue  ;  Supreme  Court,  9. 

AGENCY. 

See  Insurance,  2,  3 ;  Life  Insurance,  8 ;  Mortgage,  5 ;  Negligence, 

4,  6,  7, 12, 14,  19 ;  Principal  and  Agent  ;  Railroad,  1,  2. 

AGREED  CASE. 

See  Decedents'  Estates,  4. 

ANIMALS. 

See  Railroad,  4  to  7 ;  Trespass. 

APPEAL. 

See  Highway,  1 ;  Pleading,  15 ;  Survey. 

ARGUMENT  OF  COUNSEL. 

See  New  Trial,  1, 11 ;  Practice,  7, 10 ;  Supreme  Court,  L 

ARSON.      • 

See  Criminal  Law,  12. 

ASSIGNMENT. 

See  Bank  Check,  2 ;  Real  Estate,  Action  to  Recover,  L 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Partnership,  1. 
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P088C88UW  of  Goods, —  Intervening  Liens.— The  voluntary  assignment  of  hiB 
goods  by  a  failing  debtor,  for  the  benefit  of  his  creditors,  where  the 
possession  of  the  goods  is  not  delivered  to  nor  taken  by  the  assignee, 
will  not  defeat  the  intervening  liens  of  attaching  creditors  before  the 
consummation  of  such  assignment  by  the  delivery  of  possession  of 
the  goods  to  the  assignee.  Woolson  v.  Pipker^  306 

ASSIGNMENT  OF  ERROR. 

1.  Marion  Superior  Court — Practice, — In  an  appeal  from  ihe  Marion  Su- 
perior Court,  error  can  only  be  assigned  upon  the  judgment  at  gen- 
eral term  affirming  or  reversing  the  judgment  at  special  term,  and  this 
presents  to  the  Supreme  Court  only  such  questions  as  were  presented 
to  the  general  term.  Hereth  v.  llerethj  35 

2.  iVacrioc. — Marion  Superior  Court. — ^Where,  in  the  Marion  Superior 
court  in  general  term,  errors  are  jointly  assigned,  the  Supreme  Court, 
on  appeal,  will  not  consider  alleged  errors  against  the  parties  sever- 
ally. Hadky  v.  Milligan,  4^ 

■3.  Proidice. — A  joint  assignment  of  error,  in  the  Supreme  Court,  by  two 

or  more  appellants,  can  not  be  sustained,  unless  it  is  well  assigned  by 

all.  Hinkle  v.  Shelley  88 

4.  Same. —  Waiver. — Assignments  of  error  not  discussed  are  considered  as 

waived.  Kenndl  v.  SmUhy  4^4 

ATTACHMENT. 

See  Assignment  fob  Benefit  of  Creoitobs. 

ATTORNEY  AND  CLIENT. 
See  Continuance;  New  Trial,  1, 11 ;  Review  of  Judgment. 

1.  AttomeifsFees. — ContracL — Prin/cxpal  and  Agent.---Vf  here  it  is  provided 
in  a  contract  between  an  agent  and  his  principal,  that  said  agent  as 
attorney,  in  making  collection  of  loans  made  by  him  upon  real  estate 
as  agent  for  such  principal,  should  be  entitled  to  receive  as  compen- 
sation in  case  of  suit  '^  any  sum  that  may  be  collected  as  attorney's 
fees  as  provided  in  the  bond  or  instrument  upon  which  suit  may  be 
brought,"  he  is  entitled  to  the  amount  of  fees  actually  collected  'in 
such  suit.  If  the  whole  amount,  as  specified  in  the  instrument  and 
reduced  to  judgment,  is  realized,  he  is  entitled  to  it ;  if,  however,  the 
property  is  sold  on  execution  to  a  third  person  for  a  less  amount  than 
the  judgment,  or  bid  in  by  his  principal  for  a  less  amount  than  the 
judgment,  but  yet  at  the  actual  value  of  the  property,  he  should  re- 
ceive a  sum  out  of  the  amount  realized,  or  the  actual  value,  as  the  case 
may  be,  in  proportion  to  hb  interest  in  the  judgment. 

Union  Muiuai  L.  Ins.  Co,  v.  Buehanan,  63 

2.  Same. — Power  to  Compromise  Oaims.—  Damages. — An  attorney  has  no  gen- 
eral power  to  compromise  claims  of  the  client ;  but  where  there  is  not 
time  or  opportunty  for  consultation  with  the  client,  he  may,  in  the 
exercise  of  a  reasonable  discretion,  negotiate  a  compromise  where  the 
circumstances  are  such  that  he  must  act  without  delay,  and  where  the 
interests  of  his  client  will  be  seriously  imperilled  unless  he  so  act,  and 
if  he  act  in  good  faith,  with  fair  skill  ana  vigilant  care,  he  is  not  lia- 
ble for  damages.  /&. 

3.  Same. — ColUctions.— Retaining  Fees  fronu — Where  an  attorney  collects 
money  for  a  client,  he  has  a  right  to  apply  such  money  upon  fees  due 
him  for  making  such  collection,  and,  also,  upon  any  other  fees  that 
may  be  due  him  from  such  client  for  professional  services.  lb. 

4.  Same.—FeeSf  Action  for. — Wliere  a  client  collects  fees  belonging  to  an 
attorney,  the  latter  may  maintain  an  action  for  them  as  for  money 
had  and  received.  lb. 
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5.  Same. — Implied  Contract, — The  fact  that  an  attorney  is  employed  as 
an  agent  to  negotiate  loans  does  not  preclude  him  from  rendering 

grofessional  services,  if  requested  by  his  principal,  and  if  so  rendered 
e  is  entitled  to  recover  the  reasonable  value  thereof  upon  the  implied 
contract.  Jb. 

ATTORNEY'S  FEES. 

See  Attorney  and  Client. 

AWARD. 

See  Railroad,  18  to  21. 

BAIL. 
See  Criminal  Law,  18. 

BAILIFF. 

See  Criminal  Law,  I'O. 

BAILMENT. 

1.  Warehouaeman, — Emdenee. —  Unsigned  Memoranda. — In  an  action  against 
a  warehouseman  to  recover  for  damages  to  eggs  stored  in  his  warehouse, 
unsigned  slips  of  paper  upon  which  were  written  by  plaintiff's  em- 
ployees the  number  and  quality  of  egss  in  each  barrel  when  stored,  and 
also  the  relative  number  of  good  and  bad  eggs  when  they  were  with- 
drawn from  storage,  and  which  were  then  reported  to  plaintiff's  book-* 
keeper,  and  a  synopsis  of  each  entered  upon  his  books,  do  not  consti- 
tute the  best  evidence  of  such  facts,  and  parol  evidence  thereof  is  ad- 
missible. Adams  v.  SuUivan,  8 

2.  Same. — Measure  of  Damages. — Instruction. — In  such  case,  an  instruction, 
which,  in  effect,  tells  the  jury  that  in  making  up  the  amount  of  dama- 
ges, in  the  event  of  a  finding  for  the  plaintiff,  the  eggs  should  be  estima- 
ted at  the  highest  market  price  which  the  plaintiff  could  have  obtained 
for  them,  at  the  time  they  were  injured,  is  erroneous,  as  they  should  be 
estimated  according  to  their  market  value  in  the  locality  where  they 
were  injured,  and,  ii  the  time  be  indefinite  and  the  market  fluctuatinff, 
the  average  range  of  prices  would  be  the  proper  standard  of  their 
market  value.  /6. 

BANK  CHECK. 

1.  D^nition. — BiU  of  Exchange. — Wheft  properly  filled  out  with  the  date, 
amount,  the  names  of  drawer  and  payee,  the  following  is  a  banker's 
check,  and  not  an  ordinary  bill  of  exchange:  "Indianapolis,  Ind., 

,  1883.    No. .     Pay  to  the  order  of , 

dollars. ,  Cashier.    To  the  United  States  Na- 
tional Bank,  New  York."  Hairistm  v.  Wright,  516 

2.  Same. — Force  and  Effect  of  Such  Cheek, — Assignment. —  Insolvent  Drawer, — 
Preferred  0«fitor.---Such  a  check,  drawn  upon  the  drawer's  banker 
without  words  of  transfer,  and  drawn  upon  no  particular  designa- 
ted fund,  does  not,  of  itself,  either  as  between  the  drawer  and  drawee, 
or  drawer  and  payee  or  holder  of  the  check,  operate  as  an  appropria- 
tion or  e(][uitable  assignment  of  a  fund  in  the  hands  of  the  drawee. 
Nor  does  it  operate  as  an  assignment  of  a  part  of  the  drawer's  chose 
in  action  against  the  drawee;  and  hence  the  holder  of  such  a  check 
is  not  entitled  to  a  preference  as  ai^inst  the  depositors  and  general 
creditors  of  an  insolvent  drawer.  For  the  reasons  upon  which  this 
ruling  is  based,  and  an  extended  review  of  the  authorities,  see  the 
opinion.  /&. 

BANKRUPTCY. 

See  Jurisdiction. 

BANKS  AND  BANKING. 

See  Bank  Check. 
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BILL  OF  EXCEPTIONS. 
See  JuDOMEMT,  3 ;  Master  Commissioner  ;  Supreme  Court,  1,  2,  5,  6,. 

8,  9, 14. 

1.  Instructions, — PracHee, — Under  the  code  of  1852,  a  cause  was  tried  at 
the  May  term,  and  a  motion  for  a  new  trial  overruled  at  the  October 
term,  when  sixty  days'  time  was  given  in  which  to  file  a  bill  of  ex- 
ceptions, which  was  filed  accordingly. 

Heldy  that  this  bill  could  not  bring  into  the  record  instructions  or  excep- 
tions thereto.  Hereth  v.  Hereth,  S5 

2.  Muei  be  Presented  to  Jvdge  within  Time  Given, — Where  time  was  given  U> 
file  a  bill  of  exceptions,  and  the  bill  was  not  presented  to  the  judge 
within  the  time,  the  bill  is  no  part  of  the  record.  B.  S.  1881,  sec- 
tion 629.  Ford  v.  Griffiii,  8S 

BILL  OF  EXCHANGE. 
See  Bank  Check. 

BONA  FIDE  PURCHASER. 
See  Fraud;  Stare  Decisis;  Vendor  and  Purchaser. 

BURDEN  OF  PROOF. 
See  Criminal  Law,  19;  New  Trial,  13 ;  Life  Insurance,  7. 

CASES  DISAPPROVED  AND  LIMITED. 
Board,  etc,,  v.  Reismer,  58  Ind.  260,  and  Boardf  eU.y  v.  i2cw«iMjr,  66  Ind.  568, 
as  to  compensation  of  sheriff,  limited.  Byntan  v.  Board,  etc,,  90 

Feiraw  v.  Wiseman,  40  Ind.  148,  as  to  right  of  infant  to  disaffirm  contract^ 
disapproved.  Clark  v.  VanCowrt,  IIS 

CHANGE  OF  VENUE, 
See  Judge. 
Practice, — Delay, — Where  a  motion  for  a  change  of  venue  from  the  county 
is  supported  by  a  proper  affidavit,  but  the  counsel  presenting  the  mo- 
tion states  in  open  court  that  the  purpose  of  the  motion  is  delay,  the 
motion  should  be  struck  from  the  nles.  Chissotn  v.  Barbour,  I 

CHATTEL  MORTGAGE. 
See  Evidence,  3;  Fraud;  Partnership,  1;  Principal  and  Surftt^ 

2  to  5. 

CHOSE  IN  ACTION. 
See  Bank  Check  ;  Real  Estate,  Action  to  Recover,  1. 
CIRCUIT  COURT. 
See  Drainage,  13, 14;  Highway,  1. 
CITY. 
See  Injunction,  1;  Nuisance;  Statute,  1,  2. 
1.  Municipal  Corporation. — Law  cf  Incorporation, — Ordinances, — Fire  Boards 
— Delegation  of  Powers  and  Duties.— Chief  Engineer  of  Fire  DepartmenL — 
The  common  council  of  a  city,  incorp|orated  under  the  general  law  of 
this  State  for  the  incorporation  of  cities,  is  not  authorized  to  pass  or- 
dinances which  contravene  the  express  provisions  and  the  clear  impli- 
cations of  the  statute  under  which  the  city  is  incorporated.    The  crea- 
tion of  afire  board  is  unauthorized  and  is  impliedly  forbidden  by  the 
statute;  and  the  attempt  by  ordinance  to  invest  such  fire  board  with 
powers  and  duties  which  the  statute  imposed  upon  the  common  coun- 
cil, or  upon  the  chief  engineer  of  the  fire  department,  and  which  could 
not  be  delegated,  is  a  palpable  violation  of  the  statute,  and,  therefore, 
invalid  and  void.  Benjamin  v.  Webster,  16 
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2.  Pofwer  over  Streets. — Bailroad  Tracks, — Running  of  l\xiins. — Security  of 
Oitvsens. — Non-Ezerciae  of  Legidativc  Power. — LUi&Ulty  for  Personal  In- 
jury.— Under  section  3161,  R.  6. 1881,  the  common  council  oi  an  incor- 
porated city  haH  ezclu»iye  power  over  the  streets,  highways  and  alleys 
within  sucli  city,  and  may  grant  a  railroad  company  the  right  and 
privilege  to  lay  down  and  use  railroad  tracks  over,  along  or  across 
such  streets,  highways  or  alleys.  Under  the  forty  wcond  clause  of  section 
3106,  K.  S.  1881,  such  common  council  may  provide,  by  ordinance,  for 
the  security  of  citizens  and  others  from  the  running  of  trains  through 
the  city,  and,  to  that  end,  may  require  such  railroad  company  to  pro- 
vide and  use  suitable  safeguards  at  the  intersection  of  streets,  high- 
ways or  alleys,  or  elsewhere,  within  such  city ;  but  such  city  is  not 
liable  in  damages  for  injuries  to  persons  or  property,  which  may  result 
from  the  non-exercise  of  such  legislative  power  by  its  common  council. 

Kistner  v.  City  of  Indianapolis^  210 

5.  8lreeL--^SidewaIks. — The  word  "  street "  embraces  sidewalks,  and  the 
•    statute  requiring  compensation  for  damages  resulting  from  a  change 
of  grade  applies  to  changes  in  the  grade  of  a  sidewalk. 

Ciiy  of  Kokomo  v.  Mohan,  S4^ 

4.  Same. — Change  of  Grade. — Compenaationfor  Damages. — Injunotion.—Where 
a  change  in  the  established  grade  of  a  street  occasions  serious  injury  to 
an  adjoining  property  owner,  he  may  maintain  an  injunction  to  re- 
strain the  municipal  authorities  from  proceeding  until  the  damages  are 
assessed  and  tendered  as  provided  by  statute.  lb. 

JS.  Same. — Authority  to  Improve  Streets. — Right  to  Collect  Assessment  for  Cost 
cf  Second  or  Subsequent  Improvement,— The  authority  to  improve  streets 
is  a  continuing  one,  and  the  corporate  authorities  may  make  a  second 
or  subsequent  improvement,  and  collect  the  expense  thereof  from  the 
adjoining  lot  owners.  lb. 

^  Same. — Discretion  of  Corporate  Authorities. — Injunction.  -  The  municipal 
authorities  are  investea  with  the  power  of  determining  when  a  second 
improvement  is  necessary,  and  the  courts  can  not  control  this  discre- 
tionary power  by  injunction.  lb. 

7.  Same. — Change  of  Grade. —  Character  of  Injury  Resvlting. — Injunction. — 
An  averment  in  a  complaint,  that  "  the  plaintifl  will  sustain  damages, 
occasioned  by  the  change  of  grade,  in  the  sum  of  $ ,"  is  not  suffi- 
cient to  entitle  the  plaintiff  to  an  injunction,  because  it  does  not  show 
that  the  damages  will  be  of  a  serious  character.  lb. 

5.  Same. — ConsHtuiional  Low. — Consequential  Damages  Resulting  from  Change 
of  Grade. — Consequential  injuries  resulting  from  a  change  in  the  grade 
of  a  street  ('.o  not  constitute  a  taking  of  private  property  for  a  public 
use  within  the  meaning  of  the  Constitution,  and  a  property  owner  can 
only  claim  damages  for  such  injuries  in  cases  where  the  right  to 
damages  is  given  by  statute.  lb. 

9.  Municipal  Corporation. —  Annexation  of  Territory. —  Estoppel  of  Land- 
Owner. — A  property- owner  does  not  estop  himself  from  contesting  the 
validity  of  proceedings  ordering  the  annexation  of  territory  to  the 
corporation  in  cases  where  there  is  no  jurisdiction  to  make  the  order, 
by  voting  at  municipal  elections  and  by  offering  himself  as  a  candi- 
date for  office;  nor  does  he  estop  himself  by  unsuccessfully  petition- 
ing the  common  council  to  improve  the  streets. 

Strosser  v.  City  of  Fort  Wayne,  W 

10.  Same. — Jurisdiction  of  Common  Council  in  Annexation  Proceedings. — The 
common  council  of  a  city  has  no  authority  to  order  the  annexation  of 
contiguous  territory  unless  it  has  been  laid  off  into  lots  and  platted, 
without  the  consent  of  the  owners,  and  an  order  annexing  territory  not 
platted,  and  in  cases  where  the  owner  has  not  consented,  is  void.    lb. 
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11.  Same, — Estoppel  of  IVoperty-Owner. — Improvements  by  OUy, — If  the  prop- 
erty-owner K)r  a  considerable  length  of  time  acquiescee  in  the  an- 
nexation  proceedings,  and,  without  objection,  sees  the  city  make  im- 
provements and  expend  large  sums  of  money  upon  the  faith  of  the 
validity  of  the  proceedings,  he  will  be  estopped  from  impeaching  the 
validity  of  the  proceedings,  although  he  may  not  have  directly  re- 
ceived any  beneiit  from  the  improvements  made  by  the  city.  lb, 

12.  Same, — Corporate  Boundary, — Igrwranoe  of  Facts, — Estoppel, — Where  pub- 
lic officers,  having  no  personal  interest  in  the  matter,  and,  acting  in 
good  faith,  assume  to  make  a  change  in  the  corporate  boundaries  of 
a  city,  and  fail  through  mistake  of  fact  to  proceed  in  accordance 
with  the  statute,  a  property-owner  who  resides  in  the  territory  sought 
to  be  annexed,  and  who  sees  the  city  spend  large  sums  of  money  in 
making  public  improvements  on  the  territory  annexed,  may  be  estop- 
ped even  though  he  did  not  know  that  the  proceedings  were  void.  lb. 

13.  Municipal  OorporaHon. — Establishing  Street  Grade, — Changing  Grade, — 
Damages  to  Oiwiers.— Under  section  3073,  R.  S.  1881,  the  grade  ol  a 
street,  which  can  not  be  changed  without  the  assessment  and  tender 
of  damages  occasioned  thereby,  is  a  grade  established  in  pursuance 
of  some  ordinance  or  order  of  the  common  council  involving  some 
general  plan  of  improvement  or  grading  of  a  street,  or  specified  portion 
thereof.  Aud  such  grade,  when  established,  must  be  approved  and 
adopted,  in  some  way,  by  the  common  council,  and  should  be  made 
a  matter  of  record.  The  record  of  the  survey  establishing  the  grade 
should  appear  in  the  record  which  the  civil  engineer  is  required  to- 
keep ;  and  the  proceedings  of  the  council  should,  in  some  way,  either 
by  ordinance  or  resolution,  show  that  the  survey  establishing  the 
grade  was  authorized  or  approved  so  as  to  make  it  authoritative.  Un- 
til Dfoceedings  are  had  by  the  common  council,  directing  that  the 
erade  of  a  certain  street,  or  streets,  or  specific  portions  thereof,  shall 
be  established,  or  that  a  grade  already  established  is  approved  and 
adopted,  in  some  authoritative  way,  by  the  common  council,  it  can 
not  be  deemed  that  the  '*  city  authorities  have  once  established "  a 
grade  of  a  street;  and  improvements  are  made  by  lot-owners  subject 
to  the  right  of  the  city  to  establish  or  change  the  grade  without  the 
assessment  or  payment  of  damages.     Mattingly  v.  City  of  Ptymouthj  545 

14.  Same. — Estoppel  as  to  Establishment  of  Grade. — The  fact  that  an  ordi- 
nance requires  all  sidewalks  to  be  built  in  conformity  with  the  grade 
of  the  corresponding  street,  and  makes  it  the  duty  of  the  street  com- 
missioners to  oversee  the  construction  and  maintenance  of  all  side- 
walks, and  requires  all  persons,  before  laying  a  sidewalk,  to  apply  to 
the  city  engineer  for  tlie  proper  grade,  and  to  construct  the  pro- 
posed sidewalk  in  accordance  with  the  grade  as  given  by  him,  and 
the  fact  that  one  who  does  so  apply  makes  such  improvement  accord- 
ing to  the  direction  of  the  engineer,  where  the  street  nas  not  been  estab- 
lislied  by  the  steps  above  specified  and  required  by  section  3073,  B. 
S.  1881,  do  not  estop  the  city  from  establishing  a  different  grade  for 
the  street  without  the  assessment  and  tender  of  dama^.  Nor  does 
the  f^^^at  the  committee  on  streets,  with  the  city  engineer,  directed 
the  o^Kr  where  to  place  the  sidewalk,  estop  the  city.  lb. 

15.  Same^^nhabitants  Compose  Corporation,— The  inhabitants  of  the  terri- 
tory/4rabraced  within  the  corporate  limits,  and  not  the  officers,  con- 
stitute the  corporation.  Bavmgartner  v.  Hasty,  575 

16.  ConsiUiUional  Law. — Ordinanoes. — The  provisions  of  the  Constitution  re- 
^$pecting  the  titles  of  statutes  do  not  apply  to  the  ordinances  of  mu- 

r'nicipal  corporations.  lb. 

17.  Same. — Incorporation  of  iVtor  Oi-dinanee  by  Beferenee, — A  prior  ordinance 
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maj  be  incorporated  in  a  subsequent  ordinance  and  carried  forward 
hj  appropriate  language.  lb. 

18.  Municipal  CorporcUion, — Negligence. — Streets, — It  is  the  duty  of  munic- 
ipal corporations  to  keep  all  their  streets  in  a  reasonably  safe  condi- 
tion for  travel,  so  as  not  to  endanger  the  persons  and  property  of  those 
lawfully  using  them,  and  they  are  liable  for  negligently  suffering  the 
streets  to  become  unsafe.  OUy  cf  Aurora  v.  BUner,  396 

19.  Same, — Notice  of  Defect  in  Streets. — Time, — ^A  municipal  corporation  is 
liable  for  injuries  caused  by  its  neglect  or  omission  to  keep  its  streets 
in  a  safe  condition  for  travel,  as  well  as  for  those  caused  by  defects  oc- 
casioned by  the  wrongful  acts  of  others,  where  the  corporation  has  ac- 
tual or  constructive  notice  of  the  defect  which  caused  the  injury.  No- 
tice to  the  corporation  of  the  unsafe  condition  of  a  street  may  be 
inferred  from  the  length  of  time  it  has  existed,  as  well  as  from  other 
facts  and  circumstances.  What  is  such  a  length  of  time  must,  in  a 
great  measure,  depend  on  the  circumstances  of  the  particular  case,, 
and  must,  in  most  cases,  be  a  question  of  fact  to  be  submitted  to  the 
jury.  76. 

20.  Same. — Oromng  Constructed  by  Private  Person. — A  municipal  corpora- 
tion is  not  exempted  from  its  liability  for  defects  in  a  crossing  by  the 
mere  fact  that  it  was  constructed  by  a  private  person.  If  such  crossing 
is  constructed  in  a  public  street,  where  the  public  pass  on  foot,  and 
the  same  gets  out  of  repair  and  becomes  unsafe,  and  remains  so  for 
such  a  length  of  time  tnat  the  proper  authorities,  in  the  exercise  of 
reasonable  care  and  prudence,  ought  to  have  discovered  the  defect 
and  repaired  it,  the  corporation  is  liable  for  the  negligence,  without 
actual  notice.  lb. 

OOLLATEEAL  ATTACK. 
See  JiaDGMEKT,  7. 

CONDITION. 
See  Guaranty,  1 ;  Saxe. 

CONSIDERATION. 
See  Contract,  2,  4,  6;  Fraud,  3;  Life  Insurance,  9;  Mortqaoe,  4; 
Partnership,  6 ;  Pleading,  4;  Principal  and  Surety,  2;  Prom- 
issory Note,  1,3;  Vendor  and  Purchaser  ;  Watercourse. 

CONSOLIDATION. 
See  Railroad,  8  to  12. 
CONSTITUTIONAL  LAW. 
See  City,  8, 16 ;  Criminal  Law,  14 ;  Statute. 
CONTINUANCE. 
See  Criminal  Law,  16. 
Saanc-^Absenee  of  QnmseL—PraeHce.—ConnteT  affidavits  are  not  allowed 
upon  a  motion  for  a  continuance,  and  the  absence  of  the  principal 
counsel  in  a  cause,  suddenly  called  away  on  account  of  illness  of  a 
relative,  very  shortly  before  the  call  of  the  cause  for  trial,  justifies  a 
continuance  in  the  discretion  of  the  court.  I^inger  v.  JEastf  4Sj^ 

CONTRACT. 
See  Attorney  and  Client,  1,5;  Bailment;  Costs,  2;  Etidencb,6;  Ex- 
emption ;  Family  Settlement;  Guaranty  ;  Guardian  and  Ward  ; 
Insurance,  2, 3 ;  Life  Insurance  ;  Mechanic's  Lien,  2 ;  Mortgage, 
2,  4,  7  to  9 ;  Partnership,  3,  4,  6 ;  Pleading,  4,  9,  10;  Principal 
AND  Agent,  3  to  6 ;  Principal  and  Surety,  1,  2,.  6 ,'  Pbobubsory 
Note;  Railroad,  5,  8  to  12. 
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1.  Infant. — Qvardian  and  Ward. — Diaaffu-maTice  of  Contract  with  Quardian. — 
Ratification. — Receipt. — A  ward  maj,  after  he  becomes  of  age,  disafiirm 
a  contract  which  ne  made,  while  an  infant,  with  iiis  guardian,  with- 
out restoring,  or  offering  to  restore,  the  property  which  he  purchased 
and  received  under  the  contract ;  but  where,  after  majority  and  with- 
out fraud  or  undue  influence,  such  ward  executes  to  his  guardian  a  re- 
ceipt for  the  value  of  the  property  received  by  him,  such  act  is  a 
valid  ratification  of  the  contract,  even  if  such  ward  was  ignorant  of 
the  fact  that  he  had  a  right  to  disaffirm.  Fetrow  v.  WiscTnan,  40  Ind. 
148,  disapproved.  Ctark  v.  FanCburt,  US 

2.  Promissory  Notes. — Consideration. —  Warranty  of  Machine,  Breach  of. — No- 
tice.— Pleading. — Counter-Claim. — In  an  action  upon  promissory  notes 
given  by  the  defendant  in  payment  for  a  harvester  and  binder,  he  an- 
swered, setting  up  a  warranty  executed  by  the  plaintiff's  agent,  whereby 
the  machine  was  "  warranted  to  be  well  made,  of  good  material,  and 
durable  with  care/'  and  it  was  agreed  that  if,  upon  one  day's  trial,  the 
machine  would  not  work  well,  the  purchaser  should  give  immediate  no- 
tice to  the  plaintiff,  or  its  agent,  and  allow  time  to  send  a  person  to 
put  it  in  oraer,  and  if  it  could  not  then  be  made  to  work  well,  the  de- 
fendant should  return  it  at  once  to  the  agent,  and  all  cash  and  notes  re- 
ceived in  settlement  would  be  refunded.  It  was  alleged  that  the  defend- 
ant, in  the  first  harvest  after  he  received  the  machine,  tested  it,  and  af- 
ter vain  attempts  to  make  it  run  and  cut,  first  with  three  horses  and  then 
with  four,  was  compelled  by  its  failure  to  work  well  to  abandon  his  ef- 
forts ;  that  its  weight  upon  the  necks  of  the  horses  was  so  great  as  to  in- 
jure them ;  that  it  was  defective  in  material  and  construction,  and  would 
not  work  at  all ;  that  he  immediately  gave  notice  to  the  plaintiff's  agent, 
and  said  agent  attempted  to  make  said  machine  work,  and  failed ;  that 
defendant  retained  said  machine  at  the  solicitation  of  said  agent,  and 
on  his  agreement  that  plaintiff  would  so  repair  it  by  the  next  harvest 
that  it  would  work  as  warranted,  and,  relying  upon  said  agreement, 
paid  one  note,  not  in  suit ;  that  plaintiff  had  wholly  failed  and  re- 
fused to  repair  said  machine.  Prayer  for  judgment  for  the  amount 
of  the  note  paid  and  for  the  cancellation  of  the  notes  in  suit 

Heldj  that  the  answer  was  sufficient  as  a  counter-claim. 

Heldf  also,  that  the  heavy  draught  and  the  weight  upon  the  horses  were 
breaches  of  the  warranty,  and  the  defendant  was  hot  bound  to  show 
what  defect  in  the  construction  of  the  machine  caused  these  results. 

Held,  also,  that  the  facts,  that  there  was  an  original  defect  in  the  coDStruc- 
tion  of  the  machine,  and  that  the  plaintiff,  upon  notice,  attempted 
to  remedy  it  and  failed,  gave  the  defendant  a  right  of  action  upon  the 
warranty,  notwithstanding  the  stipulation  for  notice  upon  one  day's 
trial.  MeCormicky  etc,  Co.  v.  Gray,  S85 

3.  Correspondence. — Evidence. — A  contract  need  not  be  embraced  in  a 
single  writing,  but  may  be  contained  in  letters  constituting  a  corre- 
spondence between  the  parties,  and  such  letters  are  admissible  for  the 
purpose  of  proving  the  contract  and  its  terms  and  conditions. 

Thames  L.  &  T.  Co.  v.  BenUcy  S09 

4.  Consideration. — Restraint  of  Trade.  —  Damages. — Parties. — Pleading. — G. 
&  G.,  as  partners,  owned  and  operated  a  livery  stable  in  the  town  of 
R.,  as  dia  H.  and  also  J.  Bros.  The  last  named  sold  for  merely  the 
value  thereof  the  personal  property  used  in  the  business,  a  part  to  G. 
&  G.  and  the  remainder  to  H.,  but  did  not  sell  or  lease  the  stable,  and, 
in  consideration  of  the  purchase,  made  a  written  contract  with  them 
agreeing  not  to  engage  in  the  business  in  the  stable  of  J.  Bros.,  nor 
permit  others  to  do  so  for  a  period  of  five  years,  and  that  $2,500  should 
be  paid  as  liquidated  damages  for  breach  of  the  contract.  There  was 
a  breach  by  act  of  one  of  the  sellers;  but  H.,  having  quit  the  business. 
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refused  to  join  G.  &  6.  as  plaintiffs,  and  therefore  they  made  him  a 

defendant. 
Held,  tiiat  the  written  contract  was  upon  sufficient  consideration,  and  was 

valid. 
Held,  also,  that  it  was  unnecessary  to  allege  special  damages,  the  sum  fixed 

by  the  contract  being  liquidated  damages,  and  not  a  penalty. 
Held,  also,  that  H.,  having  refused  to  joiii  as  plaintiff,  was  properly  made 

a  defendant  under  section  269,  K.  8.  1881. 
Held,  also,  that  Q.  <&.  6.  could  sue  alone.and  recover  the  whole  liquidated 

damages. 
Held,  also,  that  both  defendants  were  liable  for  a  breach  of  the  contract 

by  the  act  of  one.  Johjuon  v.  Gwinn,  466 

5.  StaitUe  of  Frauds. — Bowol  Contract. — Personalty. — Connderaiion. — A  pa- 
rol contract  for  the  purchase  of  five  thousand  bushels  of  com,  at  fifty 
cents  per  bushel,  payable  on  delivery,  the  purchaser  as  a  part  con- 
sideration of  the  sale  to  furnish  bags  in  which  to  put  the  corn  when 
shelled,  which  he  does  to  the  value  of  $100,  is  within  the  statute  of 
frauds  and  cannot  be  enforced.  Hudnul  v.  Weir,  501 

6.  Same. — Earnest — Part  Payment. — In  such  case  the  delivery  of  the  bacs  ' 
is  not  *'  earnest  or  part  payment."  Jo, 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence,  11, 17,  20,  21. 

CONVEYANCE. 

See  Mabried  Woman. 

COSTS. 

See  Exemption. 

1.  How  Reversal  of  Judgment  Controls  Liability.— Interlocutory  Order, — Where, 
upon  appeal  from  an  interlocutory  order  appointing  a  receiver,  the 
on^er  is  reversed  because  a  motion  for  change  of  judge  had  before  been 
overruled,  and  the  cause  remanded  with  directions  to  grant  the  change, 
the  appellant  recovers  costs  below  accruing  after  the  refusal  of  tne 
change  until  the  order  appointing  the  receiver,  but  not  those  accruing 
after  such  appointment.  Shoemaker  v.  Smith,  40 

2.  BeeoupmenL — Counter-  Claim. — Suit  in  the  circuit  court  on  a  contract  for 
the  purchase  of  a  machine  by  the  defendant.  Answer,  that  the  plain- 
tiff failed  so  to  adjust  the  machine  as  agreed,  whereby  the  defendant 
suffered  loss,  etc.    The  plaintiff  recovered  less  than  $50. 

Held,  that  the  answer,  though  not  a  counter-claim  in  form,  was  such  in  fact, 
within  the  meaning  of  section  591,  R.  S.  1881,  and  as  it  might  be  pre- 
sumed that  the  claim  was  reduced  below  $50  by  reason  thereof,  the 
plaintiff  could  recover  costs.  Fuller  v.  Owriis,  £37 

3.  Postponement  of  Trial. — Judgment. — A  preliminary  judgment  against  de- 
fenaants  on  a  motion  to  postpone  trial  to  a  day  in  term,  for  all  the  costs 
of  the  term,  is  erroneous.  It  should  be  only  for  the  costs  caused  by 
the  delay.  Holsman  v.  Hibben,  SS8 

COUNTER-CLAIM. 
See  CoNTBACT,  2 ;  Costs,  2 ;  Pleading,  9, 13,  14, 17 ;  Real  Estate,  Ac- 
tion TO  Recover,  2. 

COUNTY  COMMISSIONERS. 

See  Drainage,  14;  Highway;  Railroad,  3;  Statute,  2;  Tbebpabb. 

COUNTY  SURVEYOR. 

See  Survey. 

Vol.  100.— 39 
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COUNTY  TREASURER. 

See  GuASDiAX  akd  Ward  ;  Taxes,  Z 

CRIMINAL  LAW. 

See  Iktoxicatino  Liquob,  2,  3. 

1.  Oaming. — Indielment,—  Duplicity, — Motion  to  Quash, — An  iDdictment  un- 
der section  2079,  R.  S.  1881,  charged  that  one  D.,  on,  etc.,  '^waa  the 
keeper,  manager  and  tenant  occupying  a  certain  building,  *  *  and  did 
then  and  there  *  *  unlawfully  and  knowingly  permit  and  suffer" 
certain  persons  "  to  be  and  remain,  playing  and  gaming  therein  at  the 
unlawful  games  of  faro  and  poker,  *  *  for  money,  *  *  and  did  then 
and  there,  on,"  etc., "  unlawfully  keep  said  building  to  be  used  and  oc- 
cupied for  gaming,  contrary,"  etc.    On  motion  to  quash. 

Held,  that  the  indictment  is  not  bad  for  duplicity.  Dams  ▼.  StatCj  154 

2.  Samt, — In  such  case,  where  the  offences  charged  were  committed  bj 
the  same  person,  at  the  same  time,  and  as  a  part  of  the  same  transac* 
tion,  and  subject  the  offender  to  the  same  punishment,  they  may  be 
joined  conjunctively  in  one  count  as  one  offence.      ■  Ih, 

3.  Murder, — Manslaughter, — Indictment.  —  Under  an  indictment  chaivlng^ 
murder  in  the  first  degree,  there  may  be  a  conviction  for  manslaughter 
if  the  evidence  warrant  it.  Bameit  v.  SlaU,  171 

4.  Same, — Self-D^ence, — Life  may  be  taken  in  the  reasonable  and  lawful 
exercise  of  the  right  of  self-defence.  This  right  must  be  exercised 
honestly  *,  a  party  can  not  provoke  an  assault  in  order  that  he  may- 
have  an  apparent  excuse  for  the  homicide.  iL 

5.  Same.— Instructions. — An  instruction,  unobjectionable  as  far  as  it  goes^ 
will  not  be  condemned,  as  an  available  error.  If,  in  such  case,  a  party- 
wishes  further  instructions,  he  must  ask  for  them.  Jk 

6.  Same, — A  party  will  not  be  heard  to  complain  of  an  instruction  as  er^ 
roneous  which  is  more  favorable  to  him  than  he  lias  a  right  to  ask.    lb. 

7.  Same, — Province  of  Jury. — An  instruction  to  the  jury,  that  they  "are  the 
judges  of  the  law,  that  the  court's  instructions  are  not  to  bind  their 
consciences,  but  merely  to  aid  and  assist  them  in  a  true  apprehension 
of  the  law,  and  its  proper  application  to  the  evidence,  is  not  errone- 
ous, lb. 

8.  Same, —  Harmless  Error. — The  refusal  of  instructions,  the  substance  of 
which  is  embodied  in  charges  given,  is  not  an  available  error.        lb. 

9.  Misconduct  of  Jury. — Separation  without  Leave. — Supreme  Coui^. — Under 
section  1842,  R.  8.  1881,  the  misconduct  of  a  jury  in  separating  with- 
out leave  of  the  court,  after  retiring  to  deliberate  on  their  verdict,  is 
the  second  statutory  cause  for  a  new  trial  in  criminal  cases ;  but  where 
a  new  trial  is  refused  for  this  cause,  and  it  appears  that  the  jury  had 
leave  of  the  court  to  separate  after  they  haa  agreed  upon  theiV  ver- 
dict, and  that  they  had  agreed  upon  their  verdict  and  reduced  it  ta 
writing,  and  sealed  up  the  same  before  they  separated,  and  that  such 

.  verdict  was  complete  in  every  respect,  except  that  it  was  not  signed 
by  the  foreman  of  the  jury,  then  it  is  the  duty  of  the  Supreme  Court, 
under  section  1891,  R.  S.  1881,  to  disregard  the  supposed  error  of  the 
court  below  in  overruling  the  motion  for  a  new  trial  for  this  cause, 
when,^  in  the  opinion  of  the  Supreme  Court,  the  error,  if  any,  is  purely 
technical  and  does  not  prejudice  the  substantial  rights  of  the  defend- 
ant. Uayton  v.  S^e,  201 
10.  Same, — Swearing  Bailiff. — Misconduct  of  .Jury. — Bailiff's  IVesenee  tn  Jury 
Room. — Trial. —  Weight  of  Evidence. — Supreme  Court. — It  is  sufficient  if 
the  jury  trying  a  criminal  cause  are  placed  in  charge  of  a  bailiff,  who 
has  been  sworn  to  act  as  such  bailiff  for  the  term.  Ordinarily,  the 
bailiff's  presence  in  the  jury-room,  during  the  deliberations  of  the  jury 
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on  their  veidict,  is  such  misconduct  of  the  jury  as  will  constitute  suf- 
ficient cause  for  a  new  trial ;  but  where  the  question  of  sUch  miscon- 
duct is  tried  below  upon  affidavits  and  counter-affidavits,  and  the  court 
decides  in  efiect  that  the  defendant  was  not  injured  or  harmed  thereby, 
the  Supreme  Court  will  not  disturb  such  decision  on  the  weight  of  the 
evidence.  lb. 

11.  Same. — Emdence. — Supreme  Court, — In  criminal  as  in  civil  causes,  un- 
less there  is  an  absolute  failure  of  evidence  on  some  mkterial  point, 
the  Supreme  Court  will  not  reverse  the  judgment  on  the  evidence.  lb. 

12.  Arson. — AffidamL — Description  of  Property  Burned. — Where  an  affidavit, 
charging  arsoU)  describes  the  property  destroyed  as  "  a  certain  frame 
building,  commonly  called  a  stable,"  it  sufficiently  indicates  the  pur- 
pose for  which  such  building  is,  or  is  intended  to  be,  used. 

Bugle  V.  Stale,  £59 

13.  Same. — Juror,  Competency  of, — Opinion  as  to  Quill  or  Inrioeence  of  Accused. — 
SlaluU  C(mslrued.^lJnder  the  second  clause  of  section  1793,  B.  S.  1881, 
when  a  person,  called  as  a  juror  in  a  criminal  trial,  has  either  formed 
or  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  defendant 
upon  reading  newspaper  statements,  communications,  comments  or  re- 

Sorts,  or  upon  rumors  or  hearsay  merely,  he  may  nevertheless,  in  the 
iscretion  of  the  court,  be  admitted  to  serve,  provided  the  court  is  sat- 
isfied that  he  is  able,  notwithstanding  such  opinion,  to  render  an  impar- 
tial verdict  in  the  cause;  but  where  such  opinion  is  based  upon  conver- 
sations with  witnesses  to  the  alleged  offence,  or  reading  reports  of  the 
testimony  of  such  witnesses  or  hearing  them  testify,  such  person  is  ab- 
solutely incompetent  to  serve  as  a  juror  in  such  cause,  if  objectiofi  is 
made  at  the  proper  time.  lb. 

14.  Constitutional  Law. — Impartial  Jury. — Cawies  of  Challenge. — The  question, 
what  is  an  impartial  juror,  is  largely  a  judicial  question,  in  view  of  the 
Constitution  which  in  a  criminal  case  guarantees  to  the  defendant  a 
trial  by  an  impartial  jury,  and  hence  section  1793,  R.  8.  1881,  so  far  as 
it  enumerates  causes  of  challenge,  excluding  all  others,  is  not  nec- 
essarily conclusive  upon  the  courts.  Block  v.  State,  $57 

16.  Same. — C%cUletigeof  Juror.— Deputy  Prosecuting  Attorney  not  Competent  Ju- 
ror.— New  Trial — A  deputy  of  the  prosecuting  attorney,  though  not  a 
lawyer,  is  not  a  competent  juror  in  a  criminal  cause,  and  may  be 
challenged;  and  if  the  fact  be  not  discovered  until  after  verdict,  a  new 
trial  should  be  granted,  though  he  make  oath  that  he  was  not  influ- 
enced thereby.  lb. 

16.  Plea  of  OuiUy. — Suspension  of  Sentence.— Subsequent  Arrest.— Motion  for 
Discharge.— Error.— Where  an  adult  defendant,  charged  by  indictment 
with  felony,  enters  a  plea  of  guilty,  and  an  order-book  entry  in  the 
cause,  after  showing  the  finding  of  the  court  as  to  the  amount  and 
character  of  his  punishment,  concludes  thus:  "And  the  court  now 
suspends  the  sentence  herein,  and  cause  continued  for  alias  process,*' 
upon  his  subsequent  arrest,  there  is  no  error  in  overruling  a  motion  for 
his  discharge,  based  upon  the  assumption  that  such  order-book  entry 
was  the  final  judgment  of  the  court  in  the  cause.    Shaffer  v.  State,  SS5 

17.  Sam^. — False  Pretences.— Question  of  Fad. — IndietmcTU.- -Where  the  in- 
dictment charges  the  defendant  with  having  obtained  money  by  cer- 
tain false  pretences,  whether  or  not  the  alleged  false  pretences  are 
such  as  would  deceive,  is  a  question  of  fact,  and  not  of  law.  lb. 

18.  Murder. — Admission  to  Bail.— Habeas  Corpus.— Supreme  Court.— Prac- 
tice.—In  a  proceeding  by  habeas  corpus  by  a  party  indicted  for  mur- 
der to  be  admitted  to  bail,  the  Supreme  Court,  upon  appeal  by  the 
petitioner,  will  examine  and  pass  upon  the  evidence. 

Ex  ParU  Kendall,  599 
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19.  Same. — Indielmeni.'- Burden  of  Proof, — An  indictment  for  murder  im- 
plies prima  facie  that  the  accused  has  no  right  to  bail,  and  the  burden 
18  upon  him  to  show  that  the  proof  of  his  guilt  is  not  eyident,  and 
that  the  presumption  of  his  guilt  is  not  strong.  lb. 

CURATIVE  STATUTE. 

See  Statutes. 

CUSTOM. 

See  Principal  and  Agent,  6. 

DAMAGES. 

See  Attorney  and  Client,  2 ;  Bailment  ;  City,  2,  3,  4,  7,  8, 13, 14,  18 

to  20;  Contract,  2,  4;  Guaranty,  1;  Negligence;  Pleading,  9; 

Bailroad,  1,  2, 13, 16,  18  to  21 ;  Supreme  Court,  13. 

DECEDENTS'  ESTATES. 
See  Descents  ;  Family  Settlement,  2,  3 ;  Life  Insurance,  8, 9 ;  Part- 
nership, 5,  7 ;  Review  of  Judgment. 

1.  When  Heirs  may  Collect  Debts. — Where  there  is  no  administration,  and 
there  are  no  debts  to  pay,  the  heirs  may  collect  the  debts  payable  to 
their  deceased  ancestor.  Hoizman  v.  Uibben^  SSS 

2.  Heir, — Administrator, — Renis  ofLatid. — Rents  which  accrue  prior  to  the 
death  of  the  intestate  belong  to  the  administrator,  and  form  part  u£ 
the  assets  of  the  decedent's  estate,  but  unless  land  is  required  for  the 
payment  of  debts,  such  rents  go  to  the  heir  together  with  the  rents 

*  which  accrue  subsequent  to  the  death  of  the  ancestor. 

Humphries  v.  Davis,  S69 

8.  Same. — Right  of  Administrator  to  Reeover  Personal  P'operty. — E.  D.  was  the 
adoptive  (laughter  of  I.  D.  and  J.  D.,  his  wife;  the  latter  died,  and  sub- 
sequently the  adoptive  daughter  died ;  the  adoptive  father  took  posses- 
sion of  the  personal  property  left  by  his  wife,  and  the  administrator  of 
the  adoptive  daughter's  estate  sued  to  recover  the  property,  but  did  not 
show  that  there  was  not  an  administration  on  the  estate  of  J.  D.,  nor 
that  she  did  not  owe  debts. 
Held,  that  the  action  can  nut  be  maintained.  lb. 

4.  Q^, — Assets, —  Widow.  —  Heirs.  —  Distrihutvm. — Agreed  Case, — In  an 
agreed  statement  of  facts,  it  was  made  to  appear  that  D.,  in  his  life- 
time, before  he  married  the  plaintiff,  his  second  wife,  donated  and 
gave  to  a  school  association,  to  aid  in  establishing  the  same,  a  cer- 
tain sum  of  money.  After  D.'s  death  and  the  final  settlement  of  bis 
estate,  the  trustees  of  such  association  sold  its  property  and  out  of  the 

Sroceeds  paid  said  sum  to  the  defendant,  as  the  only  cliild  and  heir  of 
K  by  a  former  marriage.  D.  had  no  children  by  said  second  wife. 
Upon  these  facts  the  court  was  asked  to  determine  the  rights  of  the 
parties. 
Hddy  that  as  the  facts  show  an  absolute  gift  to  the  association  by  D.,  its 
payment  of  the  money  to  the  defendant  was  voluntary  merely,  and 
such  money  can  not  be  treated  as  assets  of  D.'s  estate,  or  as  property 
belonging  to  him,  and  that  such  defendant  can  not  be  required  to  make 
distribution  of  it  among  the  heirs.  Day  v.  Day^  4^0 

DEED. 

See  Married  Woman  ;  Taxes,  2. 

DELAY. 

See  Action  ;  Change  of  Venue  ;  TowNgHtp  Trustee,  3. 

DEMURRER  TO  EVIDENCE. 

See  Life  Insurance,  11. 
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1.  Effect  of. — A  demurrer  to  evidence  concedes  the  troth  of  all  the  facta 
which  the  evidence  demurred  to  tends  to  prove,  and  all  such  inferences 
as  can  reasonably  be  drawn  therefrom,  and  if  there  is  evidence  fa- 
vorable to  the  party  demurring,  the  court  can  not  consider  it  when 
it  is  in  conflict  with  that  against  him. 

McLean  v.  EqfuUahle  L.  Aesuranoe  Society^  127 

2.  Same. —  Waiver. — Such  demurrer  waives  objection  to  the  admissibility 
of  the  evidence  to  which  it  is  directed,  and  excludes  from  considera- 
tion that  oflered  by  the  party  demurring.  Ih. 

3.  Same.^Obieeti(m8  to  Pleadings. — Such  demurrer  can  not  be  sustained 
because  of  any  defect  in  the  pleadings,  but  it  does  not  waive  objec- 
tions thereto.  lb. 

4.  Same. — If,  from  the  evidence,  a  jury  might  infer  that  the  plaintiff's 
action  should  be  sustained,  the  defendant's  demurrer  should  be  over- 
ruled and  the  plaintiff  have  judgment.  lb, 

DEPUTY. 

See  CRiMiNAii  Law,  15. 

DESCENTS. 

See  Wills,  2. 

1.  Illegitimate  ChUd. — Inheritance  from  Mother.— Under  section  2474,  an  ille- 
gitimate child,  if  its  mother  be  dead,  takes  by  inheritance  from  her 
any  property  or  estate  which  she  would,  if  living,  have  taken  by  gift, 
devise  or  descent  from  any  other  person.  Forks  v.  Kimes,  I4S 

2.  Adoptive  Child. — Adoptive  Parents. — Where  a  child,  adopted  by  a  hus- 
band and  his  wife  jointly,  dies,  without  children  or  their  descend- 
ants, the  owner  of  land  inherited  from  the  adoptive  mother,  the  sur- 
viving husband  and  adoptive  father  inherits  such  land,  and  it  does 
not  descend  to  the  natural  mother.  Humphries  ▼.  DaviSf  274 

8.  Same. — Status. — The  rights  of  descent  flow  from  the  legal  status  of  the 

Sarties,  and  where  the  status  is  fixed  the  law  supplies  the  rules  of 
escent.  lb. 

4.  Same. — Statutes.— ConAtruction  of. — A  statute  introducing  a  new  right,  or 
creating  a  new  status,  is  not  to  be  construed  as  a  separate  ana  inde- 
pendent law,  but  is  to  be  considered  as  forming  part  of  one  uniform 
system,  and,  in  giving  it  effect,  it  is  proper  for  tne  courts  to  look  to> 
other  statutes,  to  the  common  law,  to  the  principles  of  natural  justice^ 
to  the  source  from  which  the  new  right  was  derived,  and  to  the  object 
intended  to  be  accomplished  by  the  Legislature.  lb. 

6.  Adoptive  ChUd.— Adoptive  Parents.— Where  a  child  is  adopted  by  a  hus- 
band and  his  wife  jointly,  and  dies,  without  children  or  their  descend- 
ants, the  owner  of  land  inherited  from  the  adoptive  mother,  the  surviv- 
ing husband  and  adoptive  father  will  take  such  land  in  preference  to 
the  natural  mother.  Humphries  ▼.  DaviSf  S69 

6.  fibmc— Where  a  husband  and  wife  jointly  adopt  a  child,  and  the  child 
so  adopted  dies,  without  children  or  their  descendants,  the  owner  of 
land  inherited  from  the  adoptive  mother,  the  surviving  husband  and 
adoptive  father  will  inherit  such  land,  in  preference  to  the  natural 
motner.  Paul  v.  Daxis,  4^9 

DEVISE. 
See  Descents,  1 ;  Wills. 

dilig:ence. 

See  Action;  New  Trial,  12;  Review  of  Juixjment. 

discretion. 

See  City,  6;  Criminal  Law,  13;  Continuance;  Evidence,  1;  Practice,?. 
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DONATION. 
See  Bailroad,  3. 

DOWER. 
See  Wills,  1,  2. 

DRAINAGE. 

1.  Bemonstrcmee. — Beporl  of  Cbwimij»wnei-«.— In  a  remonstrance  to  the  report 
of  the  drainage  commissioners,  under  the  statute,  R.  S.  1881,  section 
4273,  et  seq.,  as  amended.  Acts  1883,  p.  173,  it  is  not  sufficient  to  state 
that  the  report  is  not  according  to  law.  The  particulars  in  which  it  is 
claimed  the  report  is  not  according  to  law  must  be  stated. 

Meranda  v.  Spurlin,  S80 

2.  Seme, — Cbuae  of  BemoTutranee, —  Uncertainty. — A  cause  of  remonstrance, 
that  the  report  of  the  commissioners  does  not  show  with  sufficient 
certainty  the  method  of  drainage,  is  too  uncertain.  lb. 

3.  Same. — Goncltuiiveness  of  Report  of  Cbmrntsstaviers. — As  to  whether  or  not 
tHe  method  of  drainage  adopted  is  the  cheapest  and  most  practicable, 
are  questions  for  the  judgment  of  the  commissioners,  and  in  the  ab- 
sence of  fraud,  their  judgment  thereon  can  not  be  reviewed.  lb. 

4.  Same.— Presumption. — The  decision  of  the  commissioners  upon  these 
questions  need  not  be  embodied  in  their  report.  From  the  location 
of  the  drain  by  the  commissioners  it  will  be  presumed  that  they 
passed  upon  these  questions.  /£. 

5.  Same. — Report  as  to  Location  of  Drain. — As  to  the  location  of  the  drain, 
the  courses  and  distances  are  all  that  need  be  stated  in  the  report  of 
the  commissioners.  lb, 

6.  Same, — Sufficiency  of  Report. — A  report  of  the  commissioners  in  substan- 
tial'compliance  with  tne  form  prescribed  by  the  statute  is  sufficient.  &, 

7.  Same. — Amendment. — The  court  may  allow  the  commissioners  to 
amend  their  report  after  it  has  been  filed.  76. 

8.  Same. — Evidence. — The  evidence  in  support  of  the  remonstrance  will 
be  confined  to  the  issues  tendered  by  it.  lb. 

9.  Same. —  Witnessei^  Opinions. — The  opinions  of  witnesses,  that  the  drain 
will  be  of  public  utility,  benefit  any  highway,  or  benefit  or  damage 
any  particular  lands,  are  not  competent  evidence.  tb. 

10.  Same. — Available  Error. — A  party  who  first  introduced  such  evidence 
upon  such  questions  can  not  successfully  ask  a  reversal  of  the  iudg- 
ment  because  the  other  side  is  allowed  to  meet  it  with  like  eviaence 
upon  the  same  questions.  lb, 

11.  Same. — Evidence. — Motion  for  New  Trial — Questions  as  to  the  suffi- 
ciency of  the  evidence,  and  the  admission  and  exclusion  of  testimony, 
in  a  proceeding  to  establish  a  drain,  are  properly  presented  by  a  mo- 
tion for  a  new  trial.  lb. 

12.  Same. — Public  Utility,  Procfof. — The  Question  of  public  utility  is  not  to 
be  split  up,  and  the  drain  defeated,  oy  showing  that  it  will  not  be  of 
public  utility  in  one  of  the  counties  into  which  it  extends.  The  ques- 
tion of  public  utility  has  reference  to  the  drain  as  a  whole,  without 
regard  to  the  county  lines  that  may  cross  it.  76. 

13.  Sam^. — Drains  Extending  into  More  than  one  County. — Authority  to  Estab- 
lish.— The  circuit  court  in  which  the  petitioner  resides,  and  in  which 
the  proceeding  is  commenced,  has  authority  to  establish  a  drain  ex- 
tending into  another  county,  lb. 

14.  Same. — Establishing  Such  Drain  upon  Line  of  Drain  Formerly  Established- 
by  Board  of  County  (hmmmioners. — Such  drain,  under  the  above  acts, 
may  be  established  and  constructed  along  and  upon  a  drain  formerly 
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constructed  by  the  order  and  judgment  of  the  board  of  county  com- 
missioners, lb, 

15.  Same, — Proof  cf  Nolice. — Nunc  Pro  Tunc  Entry, — From  the  affidavits  on 
file  in  proof  of  posting  the  notices,  and  the  court^s  notes,  "proof  of 
notice  filed,  cause  ordered  docketed,"  a  nunc  pro  tunc  entry  may  be 
made  at  a  subseouent  term  showing  that  the  notices  were  posted,  as 
stated  in  the  affiaavits.  lb. 

16.  Some, — Notice  of  Entry. — A  party,  having  appeared  to  a  motion  for  a 
nunc  pro  tunc  entry,  can  not  afterwards  object  that  notice  of  such  mo- 
tion was  not  served  upon  others,  against  whom  benefits  are  assessed.  lb. 

17.  Same. — Sufficient  Proof  of  Notice. — Under  the  statute  as  amended.  Acts 
1883,  p.  174,  proof  of  the  posting  of  notices  need  not  necessarily  be  by 
affidavit.  lb. 

18.  Complaint  for  Asaessmenis. — Exhibits. — In  a  suit  by  a  commissioner  of 
drainage  to  collect  an  assessment  of  benefits,  a  copy  of  the  assessment 
should  be  made  a  part  of  the  complaint;  otherwise  it  will  be  bad,  and 
a  bad  answer  sufficient  for  it.  States  ex  rel.^  v.  Myers,  4S7 

19.  Same. — Answer. — To  a  good  complaint  in  such  case,  an  answer  is  bad 
which  shows  that  the  original  petition  for  drainage  was  defective.  /6. 

DUPLICITY. 
See  Cbiminal  Law,  1,  2. 

ELECTION. 
See  Township  Trustee. 

EMINENT  DOMAIN. 
See  City,  8. 

EQUITY. 
See  Bane  Check,  2;  Family  Settlement  ;  Railroad,  10, 11. 

ESTOPPEL. 

See  City,  9, 11, 12, 14 ;  Judgment;  Mabbied  Woman,  1, 2, 4 ;  Railboad, 

10;  Watebcourse,  2. 

EVIDENCE. 
tSee  Action  ;  Bailment,  1 ;  Contbact,  3 ;  Demubbeb  to  Evidence  ; 
Dbainage,  8  to  11;  Intoxicating  Liquob,  1,  3;  Instbuctions  to 
Juby,  1,  3,  5,  7 ;  Judgment,  1  to  3,  6 ;  Life  Insubance,  5  to  7, 11 ; 
Malicious  Pbosecution,  2  to  5 ;  Masteb  Commissioneb  ;  Iv  egligence, 
13 ;  New  Tbial,  3  to  12 ;  Pbactice,  2, 7  to  9, 14  to  17 ;  Pbincipal  and 
Agent,  1,  3,  4 ;  Pbincipal  and  Scbety,  4,  5 ;  Railboad,  2, 18  to  20 ; 
Supreme  Court,  5,  6,  8  to  12,  15;  Survey. 

1.  Witness. — Expert. — Time. — Remoteness. — Discretion  of  Court. — Where  B.  is 
called  as  a  witness  by  the  defendant  to  impeach  the  competency  of  F., 
a  witness  for  plaintiff,  in  a  particular  employment,  and  it  is  proposed 
to  prove  by  B.  that  three  or  four  years  previously  F.  had  been  in  his 
service,  and  that  he  was  neither  an  expert  nor  a  competent  person  for 
such  particular  employment,  the  trial  court  may  exclude  such  testi- 
mony as  too  remote,  as  in  such  cases  the  remoteness  or  proximity  of 
the  time  rests  very  much  in  the  discretion  of  the  nisi  prius  court. 

Adams  v.  Sullivan,  8 

2.  Same. — Proof  of  Repulation. — Particular  Em-ploymeni, — Proof  of  reputa- 
tion is  not  admissible  to  show  what  a  party's  relations  are  to  a  limited 
number  of  persons,  or  what  his  qualifications  may  be  for  some  merely 
private  pursuit,  or  whether  he  is  skilled  in  some  particular  employ- 
ment. Ih, 
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3.  Witness, — Opinion, — The  opinion  of  a  mortgagor  of  chattels  as  to  the 
value  thereof  may  be  shown  by  proof  of  the  fact  that  he  ofi'ered  the 
same  goods  absolutely  in  payment  of  the  mortgage  debt. 

Ourmef  JJunn  A  Co,  v,  Ranhf  S47 

4.  Wttness.-^  Comparison  icith  Standards  not  Admitted, — It  is  improper  to  per- 
mit a  witness  to  base  a  conclusion  as  to  the  character  of  a  machine, 
as  to  draught  and  manner  of  doing  work,  by  comparison  with  other 
machines  that  the  witness  has  seen,  and  which  are  not  admitted  to  be 
true  standards  of  excellence.  McCormick^  ete.,  Co,  v.  Gray,  £85 

6.  Principal  and  Agent, — Statements  of  Agent. — Where  an  agent's  authority 
is  not  general,  but  special  only,  the  statements  of  such  agent  as  to  any 
matter  outside  the  scope  of  his  agency  will  not  bind  the  principal. 

Baker  v.  Oirr,  S50 

6.  Implied  OontracL — Work  and  Labor.— JJpon  the  trial  of  a  claim  by  a 
dauehter-in-law,  against  the  estate  of  her  father-in-law,  upon  an  im- 
plied contract  for  care  and  nursing  during  his  last  sickness,  evidence 
tending  to  show  that  she  and  her  husband  lived  with  the  deceased  in 
his  house  as  a  common  family,  he  hiring  domestics,  furnishing  sup- 
plies, and  the  like,  is  admissible.  Johnson  v,  Johnson,  SS9 

7,  Town  Plat. — Explanatory  Note. — Location. — An  explanatory  note  upon  a 
town  plat,  which  is  inconsistent  with  all  other  things  which  appear 
by  the  plat,  including  courses  and  distances  marked  thereon,  will  not 
be  held  to  control  the  other  facts  thus  appearing  when  a  question  of 
the  location  of  a  lot  is  in  dispute.  Hunter  v.  Eiehel,  4^S 

EXCESSIVE  DAMAGES. 
See  Negligence,  10;  Supreme  Coukt,  13. 
EXECUTION. 
See  Exemption. 
EXECUTOR. 
See  Life  Insurance,  8,  9. 
EXEMPTION. 
Ikbtupon  Contract, — Cb«te.— Under  section  703,  R.  S.  1881,  a  resident  house- 
holder can  claim  an  exemption  of  his  property  from  sale  on  execution, 
or  other  final  process  from  a  court,  only  where  such  execution  or  other 
process  is  for  a  debt  growing  out  of  or  founded  u^ion  a  contract,  ex- 
press or  implied.    Costs  are  not  a  matter  of  contract,  but  they  are 
given  or  withheld  by  statute;  and  where  an  execution  is  issued  upon 
a  judgment  for  costs,  and  it  does  not  appear  that  such  costs  were  even 
incident  to  any  debt  founded  upon  any  contract,  express  or  implied, 
the  execution  defendant,  though  a  resident  householder,  can  not  claim 
any  of  his  property  as  exempt  from  sale  on  such  execution. 

StaU,  ex  rel,,  v.  Mcintosh,  439 
EXHIBITS. 
See  Drainage,  18;  Insurance,  1 ;  Life  Insurance,  1, 10;  Pleading,?,  16. 

EXPERT. 
See  Evidence,  1 ;  Railroad,  20. 
FALSE  PRETENCES. 
See  Criminal  Law,  17. 
FAMILY  SETTLEMENT. 
1.   OontracL — Rescission. — Equity.  —  Pleading,  —  Complaint,-^  Demurrer, — In 
equity,  the  court  may  require  a  plaintiff  to  do  equity,  as  a  condition 
upon  which  it  will  grant  relief,  and  a  failure  to  show  in  the  complaint 
to  rescind  a  contract,  that  the  plaintiff  has  offered  to  do  equity  oefore 
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snit  brought,  if  the  complaint  offer  to  submit  to  the  order  of  the  court 
in  that  respect,  does  not  necessarily  render  it  bad  on  demurrer. 

JShuee  v.  Shuee,  477 

2.  Same, — Complaint  by  a  widow  to  set  aside  a  family  settlement,  by 
which  she  had  accepted  payment  of  a  sum  greatly  less  than  she  was  by 
law  entitled  to,  in  full  of  her  share  of  her  deceased  husband's  estate. 
The  complaint  offered  to  submit  to  such  terms  as  the  court  would  de- 
cree, but  did  not  aver  an  offer  to  rescind  or  repay  before  suit  brought. 

Held,  that  it  was  sufficient  on  demurrer.  /6. 

3.  Same, — Fraud. — A  husband,  seventy  years  of  age,  died  intestate,  owing 
no  debts,  with  an  estate,  exclusively  personal,  of  $21,529,  a  childless 
widow  and  three  children  by  a  former  marriage  surviving.  While 
living,  he  had  given  to  his  children  all  his  real  estate  and  $6,000  in  cash, 
and  at  the  same  time  $9,000  to  the  wife,  for  which  she  had  executed  a 
receipt  to  him  as  for  "my  share  i*f  division  in  the  estate."  At  the 
marriage  she  had  nothing.  He  had  accumulated  his  estate,  was  sixty 
years  old  and  eight  vears  her  senior.  After  his  death,  it  being  rumored 
that  she  claimed  a  further  share,  there  was  a  meeting  of  the  heirs  and 
herself,  attended  also  by  a  reputable  and  intelligent  neighbor,  who  was 
a  mutual  friend,  of  kin  to  all  tlie  parties  and  had  their  confidence, 
whose  presence  the  heirs  had  requested  in  the  belief  that  he  might  be 
able  to  promote  an  amicable  adjustment.  All  parties  knew  the  facts, 
and  the  widow  was  a  woman  of  ordinary  mind,  intelligence  and  busi- 
ness experience,  but  in  infirm  health  temporarily.  The  only  state- 
ment by  the  neighbor  to  her,  subject  to  question,  was  that  the  $9,000, 
which  she  had  received,  would  be  charged  to  her  in  the  final  settle- 
ment. She  named  the  sum  of  $2,000  as  satisfactory;  her  proposi- 
tion was  accepted,  the  money  paid,  and  she  executed  an  assignment 
to  the  heirs  of  all  her  interest  in  the  estate. 

HtH  that  there  was  no  fraud,  actual  or  construqtive,  and  no  ground  for 
annalliug  the  settlement.  lb, 

FENCE. 
See  Railroad,  4  to  7 ;  Trespass. 

FIRE  BOARD. 
See  City,  1. 

FIRE  LIMITS. 

See  Nuisance,  2. 

FORECLOSURE. 

See  Mechanic's  Lien  ;  Mortgage. 

FORFEITURE. 

See  Nuisance,  5;  Railroad,  12;  Township  Trustee,  3. 

FORMER  ADJUDICATION. 

See  Judgment,  5,  6,  7 ;  Pleading,  17. 

FRAUD. 

See  Family  Settlement,  3;   Life  Insurance,  8,  9;  Principal  and 

A(}ENT,  2. 

1.  CkalieU, — Bona  fide  PurehoKer. — A  purchaser  of  chattels  for  value  with- 
out notice,  who  buys  from  one  who  bought  with  intent  not  to  pay, 
takes  a  good  title  against  the  original  seller-  Aliter^  if  he  had  notice 
of  the  intended  fraud.  Curme,  Dunn  &  Co.  v.  Bauh,  247 

2.  .Sinme. — Euidenee. — In  replevin  by  the  seller  against  a  mortgagee  of 
the  buyer,  based  on  the  theory  that  the  buyer  did  not,  when  he  pur- 
chased, intend  to  pay,  the  plaintiff  introduced  as  evidence  tending  to 
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show  the  buyer's  insolvency  a  balance  sheet  made  by  the  buyer,  show- 
ing the  state  of  his  business,  also  his  list  for  taxation,  both  made 
shortly  before  the  purchase. 

Held,  that  these  were  admissible. 

Held,  also,  that  the  belief  of  the  defendant  when  he  took  his  mortgage,  that 
the  mortgagor  was  solvent,  was  immaterial  and  incompetent  as  evi- 
dence in  his  behalf.  lb. 
3.  Bona  Fide  Purchaser. — Chattel  Mortgage. — A  mortgagee  of  chattels  which 
hjid  been  purchased  by  the  mortgagor  with  intent  not  to  pay  for  them, 
who  takes  his  mortgage  without  notice  to  secure  a  pre-existing  debt, 
without  any  new  consideration,  can  not  hold  them  against  the  seller, 
because  he  is  not  a  bona  fide  purchaser.  lb, 

GAMING. 
See  Ckiminal  Law,  1,  2. 

GIFT. 
See  DECia>ENT8'  Estates,  4 ;  Descents,  1 ;  Married  Woman,  1. 

GUARANTY. 

1.  Notice. — LeoM. — Pleading. — A  guaranty,  written  upon  a  lease  and  deliv- 
ered with  it,  which  recites  that  in  consideration  of  the  making  of  the 
lease  and  agreement  that  security  should  be  given  for  the  perform- 
ance of  the  agreements  contained  therein  on  the  part  of  the  lessee,  "  I 
hereby  undertake  and  agree  to  and  with  "  the  lessors,  that  the  lessee 
"  will  do  and  perform  all  his  agreements  in  said  lease  by  him  to  be  done 
and  performed,"  signed  by  tlie  lessee  and  the  guarantor,  is  one  of 
strict  guaranty,  and,  as  such,  makes  it  the  duty  of  the  guarantee  to 
give  notice  to  the  guarantor  of  the  default  of  his  principal ;  but  the 
giving  of  such  notice  is  not  a  condition  precedent  to  the  guarantee's 
right  to  maintain  an  action  against  the  guarantor,  and  the  complaint, 
to  withstand  a  demurrer,  need  not  aver  notice,  nor  does  the  failure  to 
give  notice  discharge  the  guarantor  from  liability  except  to  the  ex- 
tent of  damages  he  may  sufier  thereby,  and  this  must  be  set  up  in  de- 
fence. Ward  V.  WHsan,  5S 

2.  Same. — MaUerof  Defence. — If  the  failure  of  the  lessors  to  be  present  at 
the  end  of  the  lessee's  term  to  accept  the  surrender  of  possession  is 
available  to  the  guarantor  at  all,  it  can  only  be  made  so  by  answer- 
ing that  fact,  coupling  it  with  such  other  facts  as  would  show  injury 
to  him ;  so  also,  if  the  guarantor  is  injured  by  the  subsequent  conduct 
of  the  lessors  in  prosecuting  suits  against  the  lessee,  or  by  accepting 
payment  of  damages,  such  facts  are  matters  of  defence.  lb, 

GUARDIAN  AND  WARD. 
See  Contract,  1 ;  Railroad,  17 ;  Wilm,  4. 
PertoncU  Liahility  of  Ouardian.--Tax€8.^County  Treasurer.— Contract.— Sua- 
ute  of  Frauds.— X  guardian,  E.,  whose  ward's  land  was  advertised  for 
sale  for  taxes,  requested  S.,  the  treasurer,  to  receipt  such  taxes  as  paid 
and  hold  the  receipt  for  a  short  time,  when  he  would  get  money  from 
a  sale  of  the  land  and  pay  the  same.     S.  thereupon  did  as  requested, 
and  in  his  settlement  with  the  auditor  accounted  for  such  taxes  as 
paid.     E.  sold  the  land  and  settled  with  his  ward  without  paying  S. 
Heidi  that  E.'s  promise  is  not  within  the  statute  of  frauds,  and  that  he  is 
personally  liable  to  S.  for  the  amount  of  sue!,  taxes. 

Elwn  V.  Spraker,  S74 

HABEAS  CORPUS. 
See  Criminal  Law,  18. 
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HARMLESS  ERROR. 

See  CiiiMiNAL  Law,  8;  Life  Insurance,  11 ;  Practice,  15, 17; 

Supreme  Court,  3, 11. 

HEARSAY. 
See  Criminal  Law,  13 ;  Life  Insurance,  6. 

HEIRS. 
See  Decedents'  Estates  ;  Descents. 

HIGHWAY. 

1.  Location, — Petition.— Jurisdictional  Fact. — Appeal. — IVaetice. — In  a  pro- 
ceeding for  the  location  of  a  public  highway,  the  fact  whether  the  pe- 
tition was  signed  by  twelve  freeholders,  six  of  whom  resided  in  the 
immediate  neighborhood  of  the  proposed  highway,  is  jurisdictional, 
and  the  finding  of  the  board  of  commissioners  on  that  subject  is  con- 
clusive. Objection  to  the  petition  for  such  reason  can  only  be  made 
before  the  board,  before  viewers  are  appointed,  and  it  can  not  be  made 
in  the  circuit  court  on  appeal.  Forsythe  v.  Kreuterj  27 

2.  Fetition. —  Words  and  Phrases. —  Vaeaiion, — A  petition  for  the  vacation 
of  a  highway  and  the  establishment  of  a  new  one,  which  states  that 
'*  the  same  will  affect  lands  ow^ned  by  S.  and  T..  as  we  believe  said  route 
will  be  of  public  utility,''  and  that  the  vacation  will  "aflfect  land 
owned  by  T.  only,"  sufi^ciently  complies  with  the  statute  requiring 
the  names  of  the  owners  to  be  stated,  and  is  sufficient. 

Thayer  v.  Burgery  262 

3.  Same. — Appeal. — Practice. — Objections  in  such  case  to  the  sufficiency  of 
the  petition  or  to  the  report  of  viewers,  if  not  made  before  the  county 
commissioners,  are  waived.  lo, 

HOUSEHOLDER. 

See  Exemption. 

HUSBAND  AND  WIFE. 

See  Family  Settlement,  3 ;  Married  Woman  ;  Vendor  and  Pub- 
chaser,  2. 

INDICTMENT. 
See  Criminal  Law,  1  to  3, 16, 17, 19. 
INFANT. 
See  Contract,  1 ;  Negligence,  21. 
INJUNCTION. 
See  City,  4,  6,  7, 13;  Judgment,  4  ;  Railroad,  3. 
1.   OiJty* — Streets, — Where  a  city  is  about  to  take  land  for  a  street  wrong- 
fully, under  color  of  right,  without  assessment  and  tender  of  compen- 
sation, the  owner  may  have  injunction:     CHty  of  New  Albany  v.  WhitCj  206 
%  Judgment, — Right  <^  Land-Owner  to  Enjoin  Sale  of  Land  on  Judgment 
agaimU  Another. — A  land-owner  may  maintain  an  injunction  to  prevent 
tne  sale  of  his  land  upon  a  judgment  rendered  against  another  per- 
son. Petry  v.  Ambroeher,  610 
INSOLVENCY. 
See  Bank  Check,  2. 
INSTRUCTIONS  TO  JURY. 
See  BAiLBfENT,  2;  Bill  of  Exceptions;  (Criminal  Law,  5  to  8;  Mali- 
cious Prosecution,  1,  2,  5 ;  New  Trial,  1 ;  Practice,  6, 13;  Rail- 
road, 19 ;  Supreme  Court,  5, 14. 
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1.  Evidence,  —  Chart  not  to  Det&'mine  Probative  Force. — It  is  not  for  the 
court,  in  ruling  upon  evidence,  or  in  framing  instructionn,  to  determine 
the  probative  lorce  of  evidence.  If  it  is  material,  relevant  and  com- 
petent, it  is  for  the  jury,  and  instructions  bearing  upon  it,  without 
respect  to  its  weight  or  credibility,  can  not  be  deemed  irrelevant. 

Union  Mut.  L.  Ins,  Co.  v.  Buchanan^  6S 

2.  How  Considered. — Instructions  are  not  to  be  considered  in  separate  and 
detached  parcels,  but  must  be  taken  as  a  whole,  and  if,  when  so  con- 
sidered, they  express  the  law  without  material  contradiction,  there  is 
no  error.  lb, 

3.  Same. — Exidence  to  Which  AppUmble. — Where  there  is  evidence  to  which 
an  instruction  is  applicable,  it  is  immaterial  by  whom  or  for  what 
purpose  it  was  introduced.  '  Ih, 

4.  Same. — Bepetition  of. — Where  a  proposition  of  law  is  once  fully  and 
clearly  stated  to  the  jury,  it  need  not,  and  ought  not  to,  be  repeated 
in  subsequent  instructions.  lb, 

5.  Same. — Inferences. — Provijice  of  Jury. — It  is  not  proper  for  the  court  to- 
instruct  the  jury  as  to  mere  inferences  of  fact  which  it  is  their  duty  to 
make  from  the  evidence.  i6. 

6.  Hypothetical  Case. — Instructions  which  profess  to  fully  state  the  law  upoa 
a  particular  subject,  but  which  omit  some  material  fact,  essential  to 
the  validity  of  the  hypothesis,  may  bfe  properly  refused. 

Pennsylvania  Co.  v.  WeddU,  ISS" 

7.  Admissions. — The  trial  court  instructed  the  jury,  that  evidence  of  vei^ 
bal  admissions  made  some  time  ago  are  subject  to  imperfection  and 
mistake,  and  should  be  cautiously  received,  because  the  party  may 
not  have  expressed  his  own  meaning,  or  may  have  been  misundei^ 
stood,  and  the  witness  may  not  give  the  exact  language,  and  thereby 
change  the  meaning;  but  admissions  deliberately  made  against  inter- 
est, and  well  understood,  are  entitled  to  consideration ;  nevertheleas 
the  jury  are  the  exclusive  judges  of  the  weight  of  the  evidence. 

He/d,  that  this  was  error.  Short  v.  Kinds,  4S9 

INSURANCE. 

See  Life  Inrurakce. 

1.  Pleading. — Complaint. — Exhibits. — A  complaint  upon  a'policy  of  insur- 
ance to  recover  for  a  loss  by  fire,  which  does  not  exhibit  the  policy^ 
or  a  copy  of  it,  is  bad  on  demurrer.      Indiana  Ins.  Co.  v.  HartweU,  66S 

2.  Sarne. — Agency, — Cancellation  of  Policy, —  Notice*  —  An  agent,  with  au- 
thorily  to  obtain  insurance,  is  not  necessarily  an  agent  of  the  insured* 
to  whom  notice  of  cancellation  of  the  policy  may  be  given,  or  payment 
of  the  unearned  premium  made,  so  as  to  bind  the  insured ;  nor  is  a  re* 
cital  in  the  policy,  that  the  broker  obtaining  the  insurance  was  agent 
of  the  insured,  conclusive  upon  that  subject.  lb, 

3.  Same,— Refunding  Unearned  Premium. — In  such  case  a  direction  to  the 
agent  to  charge  the  unearned  premium  to  the  insurance  company, 
he  being  personally  indebted  to  the  latter  in  a  larger  sum,  is  not  a 
compliance  with  a  stipulation  in  the  policy  that  it  may  be  cancelled 
by  refunding  the  unearned  premium.  lb, 

INTEREST. 
See  Taxes,  1. 
INTERROGATORIES  TO  JURY. 
See  Pbactice,  4  to  6 ;  Vebdict,  1. 
1.  Answers  to  Interrogatories. — Judgment  Notwithstanding  General  VerditiL — ^A 
judgment  upon  answers  to  interrogatories,  notwithstanding  the  general 
verdict,  will  be  rendered  only  when  they  show  a  fact  or  facts  inconsist- 
ent therewith.  McCormick,  etc,  Co,  v.  Groy,  tSS 
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2.  Scone,— 'Be-SubmUting  Interrogatories. — The  trial  court  may  refuse,  with- 
out error,  to  re-submit  interrogatories  to  the  jury  for  additional  an- 
swers, when  any  fuller  responsive  answers  which  they  might  return 
could  not  control  the  general  verdict.  lb, 

INTOXICATING  LIQUOR. 

1.  lAqiMr  LAcenat, — EMenee, — Upon  an  application  for  license  to  sell 
liquors,  evidence  showing  the  location  of  the  proposed  place  of  busi- 
ness, with  reference  to  the  court-house,  a  college  and  public  school, 
and  that  it  is  on  a  street  necessarily  much  used  by  school  children, 
is  admissible.  Jbdinger  v.  East,  4^4 

15.  Judicial  Knowledge, — BlaMerry  Brandy. — Courts  take  judicial  notice 
that  brandy  is  an  intoxicating  liquor,  and  the  addition  of  the  word 
"  blackberry  "  to  the  word  "  brandy  "  merely  designates  a  particular 
kind  of  brandy.  FenUm  v.  Statef  698 

3.  Same. — SaU  on  Sunday. — Evidence,— Presumption. — Evidence  that  black- 
berry brandy  was  sold  is  sufficient  to  sustain  a  conviction  for  selline 
intoxicating  liquor  on  Sunday,  as  the  presumption  is  that  the  basis  of 
the  liquor  was  brandy.  76. 

JUDGE. 
JSpeeial  —Appointment  (/.—Where  the  order  appointing  an  attorney  as  special 
judge,  upon  an  upplicution  for  change  of  judge,  recites  that  it  is 
deemed  aifficult  to  procure  a  judge  of  another  court  without  unrea- 
sonable delay,  there  is  no  room  to  question  the  appointment  on  the 
ground  that  no  effort  was  made  to  procure  another  judge. 

Chissom  V.  Barbour,  1 
JUDGMENT. 

flee  Criminal  Law,  16;  Costs;  Injunction,  2;  Interrogatories  to 
Jury,  1;  Mortgage,  8,  10;  Pi^eading,  16,  17;  Principal  and 
Surety,  1  to  3 ;  Review  of  Judgment  ;  Stare  Decisis  ;  Supreme 
Court,  2,  3,  7, 10,  11 ;  Vendor  and  Purchaser,  1 ;  Verdict,  1. 

1.  Nuivg  pro  Tunc  Entry.— Evidence,— TYie  power  of  a  court  to  raakenuTM: 
pro  tune  entries  in  proper  cases  is  inherent,  and  is  not  governed  by 
section  396,  R.  S.  1881,  and  may  be  made  upon  memoranda  by  the  clerk 
in  his  issue  docket,  and  upon  a  special  nnding  of  facts  by  the  court 
in  the  cause,  with  his  conclusions  of  law  thereon.  CAinom  v.  Barbour,  I 

2.  Same. — Time.— Such  nunc  pro  tvTic  entry  of  a  judgment  should  be  made 
as  of  the  date  when  the  judgment  was  actually  pronounced.  It. 

3.  Same. — BUI  of  Exceptions. — Semble,  that  a  motion  for  a  nunc  pro  tune 
entry  is  no  part  of  the  record  unless  made  so  by  bill  of  exceptions  or 
order  of  court.  lb. 

4.  Injunction, — Master  Commissioner. — Where,  by  agreement  of  parties  in 
open  court,  there  is  a  reference  to  a  master  to  report  the  amount  due  from 
the  defendants  to  the  plaintiff  upon  a  judgment  in  controversy,  and  the 
master  reports  the  amount  due,  and  judgment  is  rendered  therefor, 
which  judgment  is  paid  by  the  defendants,  the  original  judgment  is 
thereby  superseded,  and  its  collection  may  be  enjoined. 

Johnson  v.  Kitch,  SO 
-6.   Res  Adjudicata, — A  judgment  is  only  conclusive  upon  matters  within 
the  issues,  and  not  on  after-occurring  facts  not  involved  in  the  suit 
in  which  the  judgment  was  rendered.  Mitchell  v.  French,  SS4 

i6.  Same. — Evidence. — It  will  be  presumed  that  the  questions  involved  in 
the  issues  in  a  former  action  were  tried  therein,  and  oral  evidence  of 
such  fact  is  harmless.  /ft. 
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7.  Gwkrftwicenew.— Coflotero/  Attack.— Where  a  court  of  general  jarisdic- 
tion  has  cognizance  of  a  matter  in  controversy,  and  of  the  parties,  its 
decree  is  binding  on  all  other  courts,  until  it  is  reversed  or  set  aside 
by  some  appropriate  proceeding  for  that  purpose.  It  can  not  be  at- 
tacked collaterally.  It  is  conclusive  as  to  all  matters  therein  em- 
braced, including  the  findings  as  to  parties  before  the  court.  There  can 
be  no  judicial  inspection  behind  a  judgment  or  decree  save  by  appel- 
late power.  Anderson  v.  Wilson^  402 

8.  POrties, — One  who  is  not  made  a  party  to  an  action  is  not  concluded 
by  the  judgment  therein  rendered.        '  Pttry  v.  Avnbnxherf  510 

JUDICIAL  KNOWLEDGE. 
See  Intoxicating  Liquor,  2. 
JURISDICTION. 
See  Highway,  1 ;  Pleading,  16 ;  Statutes,  2. 
Bankruptcy, — Effect  on  Pending  Proceedings, — The  fact,  that  a  complainant 
or  cross  complainant  is  declared  a  bankrupt  while  proceedings  are 
pending  on  his  complaint  or  cross  complaint,  does  not  defeat  tne  ju- 
risdiction of  the  court.  Anderson  v.  WiUon,  4^9' 
JUROR. 
See  Criminal  Law,  13  to  15. 
JURY. 
See  Criminal  Law,  7,  9, 10, 13  to  15;  Interrogatories  to  Jury;  In- 
structions TO  Jury;  Principal  and  Agent,  6;  Railroad,  15, 19. 

LEASE. 
See  Guaranty  ;  Pleading,  2  to  4. 

LEGISLATURE. 
See  Nuisance;  Statutes,  3. 
LICENSE. 
See  Intoxicating  Liquor,  1 ;  Negligence,  16 ;  Railroad,  21 ;  Water- 
course. 

LIEN. 
See  Assignment  for  Benefit  of  Creditors;  Mechanic's  Lien;  Mort- 
gage, 2, 3,  5,  6 ;  Pleading,  17 ;  Principal  and  Surety,  1  to  3 ;  Ven- 
dor AND  rURCHASER. 

LIFE-ESTATE. 

See  Wills,  1,  2. 

LIFE  INSURANCE. 

1.  Applioation, — Pleading. —  Complaint. — Exhibit. — The  application  for  a 
policj  of  life  insurance  need  not  be  filed  with  the  complaint  in  an  ac- 
tion on  the  policy.  Penn  Mutual  L.  Ins.  Co.  v.  WiUr^  92 

2.  Same. — Disease. — Ariswer. — Demurrer. — Where  an  answer  to  a  complaint 
on  a  policy  of  life  insurance  avers  that  the  insured  answered  "No"  to- 
the  question  in  the  application,  "  Has  any  near  relative  been  afflicted 
with  or  died  of  consumption,"  etc.,  whereas  he  had  had  near  rela- 
tives who  were  afflicted  with  and  had  died  of  such  disease,  but  does 
not  name  them  or  state  the  decree  of  relationship,  it  is  insufficient  on 
demurrer,  as  stating  a  conclusion  of  law.  76. 

3.  Same. — Controjci  of  Insurance,  How  Construed, — Interrogatory  to  Applv- 
cant. — Ambiguity. — A  contract  of  life  insurance  should  be  liberally 
construed,  with  a  view  to  effectuate  its  purpose,  and,  if  there  be  any 
ambiguity  in  an  interrogatory  propounded  to  the  applicant,  or  if  it 
be  capable  of  more  than  one  answer,  it  should  be  construed  most 
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strongly  against  the  insurer,  and  most  favorably  to  the  insured,  in 
•  whose  favor  all  doubt  should  be  resolved.  Ih. 

4.  /Sbme. — PariicU  Ansioer. —  Warranty. — Generai  Provisions  of  Application, — 
If  the  answer  given  by  the  applicant  to  an  interrogatory  be  in  itself 
true,  and  there  b  no  intentional  suppression  or  omission  or  fraud  on 
his  part,  though  the  question  be  such  as  to  suggest  a  fuller  and  more 
detailed  answer,  yet,  if  the  insurer  be  content  with  the  partial  an- 
swer, he  can  not  claim  a  warranty  extending  beyond  such  partial  an- 
swer; nor  can  general  provisions  following  the  questions  and  answers 
in  the  application  make  this  otherwise.  Ih. 

5.  Same, —  Emdence^-r-  Physician,  —  Privileged  Cfommunieation.  —  Waiver. — 
Ben^cifiry. — Under  section  497,  R.  S.  1881,  relating  to  privileged  com- 
munications, a  physician  can  not,  in  an  action  by  the  beneficiary  on 
the  policy,  when  objection  is  made  by  the  plaintiff,  testify  as  to  his  pro- 
fessional attendance  on  the  insured  before  the  date  of  his  applica- 
tion for  insurance;  this  privilege,  however,  creates  no  absolute  incom- 
petency, and  it  may  be  claimed  or  waived  by  fhe  beneficiary,  but  the 
production  in  evidence,  by  such  beneficiary,  of  facts  learned  in  a  pro- 
fessional capacity  by  one  physician,  is  not  a  waiver  of  the  right  to  ob- 
ject to  the  divulging  of  other  confidential  communications  by  other 
physicians.  lb. 

6.  Same. — DeeUtraiums  of  Iruured. — Res  QesicB. — Hearsay. — Breach  of  War- 
ranty.— ^The  declarations  of  the  insured,  made  some  time  previous  to 
his  application  for  insurance,  and  not  shown  to  have  been  parts  of  the 
res  gestae  of  any  acts  or  facts  indicating  a  diseased  condition  of  the 
insured,  which  the  declarations  tend  to  explain,  can  not  prove  or 
tend  to  prove  the  fact  of  his  ill  health,  but  constitute  mere  nearsay, 
and,  as  such,  are  not  admissible  against  the  beneficiary,  to  show  a 
breach  of  warranty.  Ih. 

7.  Same. — Burden  of  Proof. — Where  the  defendant,  in  such  case,  pleads 
in  answer  that  the  insured  made  an  untrue  answer  to  a  certain  ques- 
tion contained  in  the  application,  the  burden  is  on  him  to  establish 
such  fact.  /6. 

8.  Procuring  Settlejnenl  cf  Claim  by  Fraudulent  Representations. — Agent. — JSc- 
ecutor. — ^Where  a  life  insurance  company,  by  its  authorized  agent^ 
falsely  and  fraudulently  represents  to  the  assured's  executor,  whose 
mental  faculties  are  at  the  time  impaired  by  age,  financial  disasters 
and  domestic  affliction,  that  sufficient  evidence  has  been  discovered 
to  avoid  the  policy,  and  that  such  company  will  contest  and  defeat  ita 
collection,  and  thereby  procures  a  settlement  of  the  claim  and  the  sur- 
render of  the  policy,  by  paying  an  amount  grossly  unjust  to  the  estate  of 
the  assured,  such  settlement  may  be  set  aside  and  the  balance  due  on  the 
policy  recovered.  McLean  v.  Equitable  L.  Assurance  Sodelyj  127 

9.  Same. — Payment  before  Due. — Consideraiion. — The  fact  that  the  insur- 
ance company  paid  such  money  to  the  executor  a  few  days  before  he 
could  have  legally  demanded  and  enforced  its  payment,  is  immaterial, 
where  it  does  not  appear  that  such  payment  constituted  any  part  of 
the  consideration  for  the  settlement.  lb. 

10.  Same. — Pleading.— Complaint. — ExhihiL — A  paragraph  of  complaint, 
founded  on  a  policy  oi  insurance,  which  fails  to  make  the  policy  or 
a  copy  thereof  a  part  of  the  pleading,  or  to  show  a  sufficient  excuse 
for  not  doing  so,  is  bad.  lb,. 

11.  Same. — Demurrer  to  Evidence, — Application  of  Evidence, — Harmless  Error.-- 
But  where  there  is  a  demurrer  to  evidence  which  fully  sustains  an- 
other paragraph,  which  is  sufficient,  it  is  the  duty  of  the  court  to  ap- 
ply the  evidence  to  such  paragraph  and  render  judgment  thereon;. 
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andj  in  such  case,  overraling  a  demurrer  to  the  bad  paragraph  is  a 
harmless  error.  lb, 

LIQUIDATED  DAMAGEa 
See  Contract,  4. 

LIQUOR  LAW. 
See  Intoxicating  Liquor. 

LIS  PENDENS. 
See  Jurisdiction ;  Pleading,  15. 

MALICIOUS  PROSECUTION. 

1.  Jnstruetum, — Malice, — PrcbabU  Cause. — In  an  action  for  malicious  prose- 
cution, an  instruction  informing  the  jury  that  malice  may  be  inferred 
from  the  want  of  probable  cause,  but  that  the  want  of  probable  cause 
can  not  be  inferred  from  malice,  is  right.    McOasland  v.  Kimberlin,  HI 

2.  Same. — Evidence,— fitness, — ImpedckmetUi  QrediinlUy  After, — In  such 
case,  if  the  defendant  testifies  as  a  witness,  and  impeaching  testimony, 
regarding  his  reputation  for  truth  and  veracity,  has  been  offered 
against  him,  it  is  not  erroneous  for  the  court  to  instruct  the  jury  that 
they  are  to  determine  his  credibility  under  all  the  facts  and  circum- 
stances as  proved,  and  that  if  he  "  ^ave  a  fair,  candid  and  honest 
statement "  of  the  whole  transaction  in  controversy,  they  should  not 
disrejcard  his  testimony.  lb. 

3.  Good  Character  of  Plaintiff. — Evidence  of  the  good  character  of  the 
plaintiff,  in  actions  for  malicious  prosecution,  is  competent. 

Pennaylvania  Co.  v.  Weddle,  ISS 

4.  Same. — Evidence. — Probable  Cause. — Evidence  of  information  received 
before  preferring  the  charge,  by  the  person  who  institutes  a  prosecution 
for  a  criminal  offence,  and  tending  to  establish  the  guilt  of  the  person 
prosecuted,  is  competent  as  to  the  question  of  probable  cause,  but 
evidence  of  information  received  after  the  charge  has  been  preferred 
is  not.  lb. 

5.  Same.—Provinoe  of  Court  and  Jury. — Instructions, — Hypothetieal  Slate- 
Tiienl. — In  an  action  for  malicious  prosecution,  if  the  facts  are  not  dis- 
puted, the  court  must  decide  as  matter  of  law,  whether  they  consti- 
tute probable  cause ;  but  where  the  facts  are  disputed  the  court  must 
hypoihetically  state  the  material  facts  which  there  is  evidence  fairly 
tending  to  prove,  and  positively  direct  as  to  the  law  thereon,  leaving 
to  the  jury  to  determine  the  existence  or  non-existence  of  the  lacts.  /6. 

MANSLAUGHTER. 
See  Criminal  Law,  3. 
MARRIED  WOMAN. 

1.  Mortgage  of  Land  Acquired  by  Gift — Estoppd. — Deed. — While  the  act  of 
1879  (Acts  1879,  Spec.  Sesa.,  p.  160)  was  in  force,  a  mortgage  by  a 
married  woman,  to  secure  her  husband's  debt,  of  lands  acquired' by 
gift,  was  invalid,  and  a  recital  in  the  deed  to  her,  showing  a  cash  con- 
sideration, did  not  estop  her  from  showing  by  parol  evidence  that  the 
conveyance  was  in  fact  a  gift,  and  not  for  a  valuable  consideration. 

Levering  v.  Shoekeyj  558 

2.  Same, — Statute  Con^rued. — The  present  statute,  R.  S.  1881,  section  5117, 
which  subjects  a  married  woman  to  estoppel  in  paisj  is  not  retroactive.  lb, 

3.  Alienation  of  Land  Acquired  by  P-evious  Marriage, — Parfiticn.  —  Hwband 
and  Wife. — Although  a  married  woman  can  not,  during  the  existence 
of  a  second  or  subsequent  marriage,  alienate  real  estate  acquired  and 
held  by  her  in  virtue  of  a  previous  marriage,  yet,  if  the  real  estate  so 
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acquired  and  held  bj  her  is  an  Qndivided  share  or  interest  in  the 
lands  of  her  previous  husband,  she  is  entitled  to  have  such  share  or 
interest  set  on  to  her  in  severalty,  and,  to  that  end,  she  may  bring  and 
maintain  an  action  of  partition  against  the  owner  or  owners  of  the 
residue  of  such  lands.  Klinesmith  v.  Soewelly  589 

4.  Saane, — Landx  riot  Susceptible  of  Division. — Order  of  SaU. — Distribution  of 
Proceeds — EstopoeL — Where,  in  such  suit,  it  is  ascertained  or  found  by 
the  court  that  the  lands  of  the  previous  husband  are  not  susceptible 
of  dfvision  between  the  parties,  without  damage  to  their  respective 
interests  therein,  the  court  may  lawfully  order  and  decree  the  sale  and 
conveyance  of  such  lands  during  the  existence  of  such  second  or  sub- 
sequent marriage,  so  as  to  vest  m  the  purchaser  and  grantee  the  fee 
simple  estate  in  the  share  or  interest  therein  which  descended  to  such 
married  woman  as  the  widow  of  her  previous  deceased  husband ;  and 
upon  such  sale  and  conveyance,  the  proceeds  of  the  share  or  interest 
of  such  married  woman  in  the  lands  of  her  previous  husband  must  be 
paid  to  her  unconditionally,  and  thereafter  she  will  be  estopped  from 
asserting,  as  such  widow,  any  further  title,  claim  or  interest  in  or  to 
such  lands.  lb, 

MASTER  AND  SERVANT. 
See  Neolioence,  2  to  13, 18  to  23. 

MASTER  COMMISSIONER. 
See  Judgment,  4. 
I^vdiee.  —  Bill  of  Exceptions.  — Where  exceptions  to  the  report  of  a  master 
commissioner  require,  on  appeal,  an  examination  of  the  evidence,  it 
must  be  set  forth  in  a  bill  ol  exceptions,  signed  by  the  master. 

Qark  V.  VanCotai,  US 
MEASURE  OF  DAMAGES. 
See  Bailment,  2 ;   Neolioence,  9 ;   Principal  and  Agent,  5,  6 ;  Rail- 

BOAD,  13. 

MECHANICS  LIEN. 

1.  Material  Man. — Public  BuHding.^County. — Contrxuiofr^s  Bond. — Remedy 
by  Action  on, — Under  sections  5293  and  5295,  R.  S.  1881,  relating  to  the 
enforcement  of  mechanics'  liens,  there  could  be  no  lien  upon  a  county 
building  on  account  of  materials  furnished  therefor  to  the  contractor, 
and  likewise  no  personal  liability  on  the  part  of  the  county  in  favor 
of  such  material  man.  In  such  case,  the  remedy  is  by  action  on  the 
contractor's  bond  as  provided  for  by  sections  4246  and  4247,  R.  S.  1881. 

Secrisl  v.  Boards  etc^  59 

•2.  Furnishing  Materials  to  Gontraetor. — Repair  of  Building. — Under  sections 
647  and  648,  2  R.  S.  1876,  p.  266  (see,  also,  sections  5293  and  5294,  R. 
S.  1881),  no  lien  can  be  obtained  on  a  building  for  materials  fur-' 
nished  therefor  to  a  contractor,  to  be  used  in  repaii^ng  the  same, 
under  a  contract  to  which  the  owner  is  not  a  party.  Nor  does  the  fact 
that  the  owner  knew  that  the  materials  used  in  repairing  the  building 
were  being  purchased  by  the  contractor  from  the  party  who  asserts 
the  lien,  tend,  in  such  case,  to  establish  any  claim  against  the  prem- 
ises. WoodvKLrd  V.  McLaren,  586 
MISTAKE. 
See  Pleading,  3 ;  Review  of  Judgment. 

MONEY  HAD  AND  RECEIVED. 
See  Attorney  and  Client,  4 ;  Principal  and  Agent,  4. 
Vol.  100.— 40 
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MORTGAGE. 
See*GHATTEi,  MoBTGAOE ;  Mabbied  Womak,  1. 

1 .  Fortdowre  and  Sale,— Rights  of  Senior  MoHgagee.-Subrogaium.—A  senior 
mortgagee,  or  one  who  has  acquired  his  rights  by  subrogation,  can 
claim  no  right  to  money  realized  by  foreclosure  of  a  iunior  mortgage 
and  sale  thereon,  remaining  after  satisfaction  of  the  decree.  His 
remedy  is  to  foreclose  the  senior  mortgage.  Such  surplus  monej 
goes  to  the  mortgagee  by  section  II04,  R.  S.  1881. 

FiresUme  v.  SkUe,  ex  rtL,226 

2.  ReUoM. — ^odiec—Where  a  mortgagee,  without  payment,  releases  hia 
mortgage  upon  the  record  thereof  merely  to  enable  the  mortgagor  to 
mortgage  the  same  lands  to  A.  for  a  loan,  with  the  agreement  that^ 
as  between  the  parties,  it  shall  remain  in  force,  if  B.  takes  a  subse- 
quent mortgage  with  notice  of  the  facts,  the  first  mortgage  will  bind  as 
to  him  and  be  a  lien  prior  to  his  mortgage. 

'  Farmsnf  Bank  o/  MoorewiUe  v.  BtUUrfidd,  SS9 

3.  Subrogaiion, — PrionJty. — A  purchaser  of  land  which  is  subject  to  a  mort- 
gage, who  pays  off  an  older  mortgage,  is  entitled  by  subrogation  to  set 
It  up  and  foreclose  it  as  a  lien  prior  to  the  later  mortgage.  Ih, 

4.  ConMeration. — An  extension  of  time,  granted  in  consideration  of  the 
execution  of  a  mortgage,  constitutes  the  mortgagee  a  purchaser  for 
value.  lb. 

5.  .Notice, — Agency, — A  purchaser  of  land  for  yalue,  who,  nearly  five  years 

prior  to  his  purchase  and  while  acting  as  agent  for  another  in  a  differ- 
ent transaction,  learns  of  the  existence  of  a  mortgage  lien  upon  the 
land,  is  not  chargeable  as  a  purchaser  with  such  notice.  Ih. 

.6.  Same. — BeUau  of  RKord. — fVesumpeum.— A  release  of  record  presamp- 
tively  destroys  the  lien  of  a  mortgage,  and  notice  of  the  existence  of 
the  debt  secured  thereby  does  not  charge  any  person  with  notice  of  the- 
continued  existence  of  the  mortgage.  Ih. 

7.  Subrogation. — Premmption. — A  purchaser  of  land  paying  off  a  mort- 
gage thereon  can  not  be  subrogated  to  the  rights  of  the  mortgagee 
without  the  payment  of  the  purchase-money,  buch  payment  will  not 
be  presumed,  but  must  be  proved  by  him.  Anderson  v.  TFt^son,  ^^ 

8.  Assumption  by  Orantee  of  Mwi^ge  Debt. — Acceptance  by  Mortgc^ee, — Ue- 
sdstion  of  Contract  of  Sale. — Foreclosure, — Personal  Judgment, — Where  A., 
the  grantee  of  6.,  agrees  to  pay  B/s  mortf^age  debt  to  C.  as  part  of 
the  purchase-money  of  land,  A.  does  not  thereby  become  the  debtor 
of  C,  but  there  must  be  some  act  of  adoption  by  C.  to  entitle  him 
to  the  benefit  of  A.'s  contract ;  and  if,  before  such  adoption,  A.  and  B. 
rescind  their  contract,  there  is  nothing  left  for  C.  except  his  original 
claim  against  B.,  and  in  a  suit  to  foreclose  his  mortgage  he  is  not  en- 
titled to  a  personal  judgment  against  A. 

Berkshire  L.  Ins.  Oo.  v.  Butehings,  496 

9.  Same, — Notice  of  Acceptance. — Practice,^The  question  as  to  whether  C. 
gave  notice  oi  his  acceptance  of  A.'s  assumption  and  agreement  to 
pay  the  mortgage  debt  is  one  of  fact,  and  the  finding  of  the  trial  court 
will  not  be  disturbed  on  the  weight  of  the  evidence.  lb. 

10.  Pirties. — Necessary  and  Proper  Parties,^ Foreclosure. — Owner  of  Equity  of 
Redemption.  —Where  land  conveyed  by  mortgage  is  afterwards  sold  by 
the  mortgagor,  his  vendee  is  a  necessary  party  to  the  action  to  fore- 
close the  mortgage,  but  the  mortgagor  is  not,  unless  a  personal  judg- 
ment is  sought  against  him,  although  he  may  be  a  proper  partv. 

PUry  V.  Amirosier,  510 

MUNICIPAL  CORPORATION. 

See  City;  Nuuasgb. 
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MUKDER 

See  Criminal  Law,  3, 18, 19. 

NEGLIGENCE. 

See  City,  2, 18  to  20;  Principai-  and  Agent,  2;  Railroad,  6,  7. 

!•  Suffieieiicy  of  ComplainL — Demurrer. — Motion, — In  an  action  to  recover 
damages  for  personal  injuries  caused,  as  alleged,  by  the  negligence  of 
the  defendant,  a  general  charge  of  sach  negligence  is  sufficient  to 
withstand  a  demurrer  to  the  complaint,  for  the  want  of  facts;  and, 
in  general,  objections  to  the  sufficiency  of  a  complaint,  on  the  ground 
that  its  allegations  in  regard  to  negligence  are  not  full,  clear  or  ex- 
plicit, can  not  be  reached  by  a  demurrer  for  the  want  of  facts,  but 
only  by  a  motion  to  make  the  complaint,  or  the  particular  allegation, 
more  certain  and  specific.  Vleceland,  etc.,  R,  W,  Co.  ▼.  WynarUj  160 

2.  Master  and  ServanL — Fellow  SeruaU. — Liability  of  Master. —  General  Rule. — 
As  a  general  rule,  the  common  master  is  not  liable  to  a  servant  for  an 
injury  caused  by  the  negligence  of  a  fellow  servant  engaged  in  the  same 
line  of  employment.  .  Indiana  Car  Cfe.  v.  Parker y  181 

8.  Some. —  Who  are  Fellow  «SiBnYin/«.— Servants  serving  a  oommon  master  in 
the  same  line  of  employment  are  fellow  servants,  although  some  mar 
be  superior  to  others.  lo. 

4.  Same. — Alter  Ego. —  When  Master  is  Liable. — Where  a  non-resident  cor* 
poration  entrusts  to  a  superior  resident  officer,  or  agent,  the  duty  of 
superintending  the  machinery  of  its  factory  and  of  managing  its  busi* 
ness,  it  is  responsible  to  a  servant  who  suffers  an  injurv  from  unsafe  or 
defective  machinery  upon  which  the  servant  is  employed,  under  the 
control  and  direction  of  such  officer  or  agent  Ih. 

5.  Same. — Agent  Representing  Master. — Delegation  of  Master'' s  Duties. — Where 
the  master  delegates  to  an  agent  the  performance  of  duties  which  the 
law  devolves  upon  him,  the  agent  stands  as  the  representative  of  the 
master,  and  a  servant  may  maintain  an  action  for  injuries  caused  by 
the  negligence  of  the  agent  in  matters  in  which  he  performs  the  du- 
ties of  the  master  and  is  his  representative.  Ih. 

6.  Sam^e. — DiUy  of  Master  to  Provide  Safe  and  Suitable  Machinery. — It  is  the 
duty  of  the  master  to  use  ordinary  care  and  diligence  to  provide  safe 
and  suitable  machinery  for  use  by  the  servants  whom  he  employs  to 
work  upon  it.  lb. 

7.  Same^ — Duty  to  Keep  Machinery  in  Safe  Condition. — The  master's  duty 
does  not  end  with  providing  safe  and  suitable  machinery,  but  he  is  also 
bound  to  exercise  a  reasonable  supervision  over  it,  and  to  exercise  ordi- 
nary care  in  keeping  it  in  safe  condition  for  use  by  his  servants,  and 
this  duty  he  can  not  rid  himself  of  by  casting  it  upon  an  agent.      lb. 

8.  Same. — Decree  of  Care  Required  of  Master. — It  is  only  ordinary  care  that 
is  required  of.  the  master,  but  ordinary  care  requires  that  he  should 
take  notice  of  the  liability  of  a  rope  to  become  worn  and  unsafe  from 
age  and  use.  lb. 

9.  Same. — Measure  of  Damages. — In  computing  damages,  it  is  proper  to 
take  into  consideration  the  pain  and  suffering  endured  by  the  injured 
servant,  the  expenses  incurred  for  medical  attention,  the  permanent 
effisct  of  the  injury,  and  its  effect  upon  the  ability  of  the  injured 
person  to  earn  money,  or  to  pursue  his  trade  or  profession.  lb. 

10.  Same. — Excessive  Damages. —  Verdict. —The  appellate  court  will  not  inter- 
fere with  the  verdict  of  the  jury  in  such  a  vase  as  this  on  the  ground 
that  the  damages  are  excessive,  unless  they  are  such  as  to  induce  the 
belief  that  the  jury  acted  from  partiality,  prejudice  or  corruption.  76. 

11.  Same. — Contributory  Negligence. — Where  the  evidence  upon  the  question 
of  contributory  negligence  is  conflicting,  or  the  inferences  to  be  drawn 
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from  it  are  doubtful  or  not  clear,  the  court  will  not  decide,  as  a  mat- 
ter of  law,  whether  there  was  or  was  not  contributory  negligence, 
bat  will,  under  proper  instructions,  leave  the  question  to  the  jury  as 
one  of  fact.  lb. 

12.  Same, — Obeying  Direetiona  of  Vtee- Principal, — A  servant  can  not,  as  mat- 
ter of  law,  be  deemed  guilty  of  contributory  negligence  because  he 
changes  from  one  part  of  the  machinery  to  another  in  the  shop  where 
he  is  employed,  in  obedience  to  the  directions  of  the  agent  set  over 
him  by  the  master.  lb. 

13.  Evidence. — Exhibition  of  Injured  Hand  to  Jnry. — It  was  not  a  material 
error  to  permit  the  plain tiflf  in  the  course  of  his  testimony  to  exhibit 
his  injured  hand  to  the  jury.  lb. 

14.  Railroad.  —  Proximate  Cause.  — Intervening  Agency.  — Sufficiency  €f  Oom- 
plaint. — In  an  action  to  recover  damages  for  tlie  death  of  the  plaintiff's 
testator,  caused,  as  alleged,  by  the  defendants'  negligence,  there  is  no 
error  in  sustaining  a  demurrer  to  the  complaint,  where  it  appears, 
upon  its  face,  that  such  negligence  was  not  the  proximate  cause  of  such 
death,  but  that  it  resulted  directly  -from  the  act  of  an  intervening 
agency,  over  which  the  railway  company  defendant  had  no  control. 

KiMner  v.  Ciiy  of  IndiancqjoliSf  210 
16.   Actionable  when. — An  action  for  negligence  will  only  lie  where  the  de- 
fendant was  under  some  duty  to  the  plaintiff  which  he  has  omitted  to 
perform.  '      EvanmlU,  etc.,  R.  R.  Co.  v.  Gt^y/m,  2£l 

16.  Same. — Where  one  merely  permits  others,  for  their  own  accommoda- 
tion, to  pass  over  his  lands,  he  is  under  no  legal  duty  to  keep  them 
free  from  pitfalls  or  obstructions  which  may  result  in  injury.  Alitery 
if  he  invite  or  induce  such  passage.  Ih. 

17.  Same. — Pleading. — Contributory  Negligence. — A  complaint  for  negligence 
resulting  in  injury,  in  which  it  fairly  appears  that  the  plaintiff  need- 
lessly took  the  risk  of  probable  danger,  does  not  sufficiently  negative 
contributory  negligence  by  the  averment  that  the  injury  occurred 
"  without  any  negligence  on  the  part  of  the  plaintiff.''  lb, 

18.  Master  and  Servant.  —  Inexperienced  Servant.  —  Dangerous  Employment. — 
Caution. — It  is  the  duty  of  a  master  not  to  expose  an  inexperienced 
servant  to  a  dangerous  service  without  giving  him  warning,  or  such  in- 
struction as  will  enable  him  to  avoid  injury,  unless  both  the  danger 
and  the  means  of  avoiding  it  are  apparent. 

AUas  Engine  Works  v.  RandtUl,  99S 

19.  Same. — AUer  Ego.  -  Felloio  Servants. — If  the  m;^ster  subjects  the  servant 
to  the  command  of  another,  without  information  or  caution  with  re- 
spect to  such  obligations  as  the  master  owes,  the  other  stands  in  the 
master's  place,  notwithstanding  the  two  servants  are,  as  regards  the 
common  employment,  fellow  servants.  Aliter,  if  he  defines  the  duty 
and  authority  of  each  with  respect  to  the  other,  or  gives  instructions 
covering  the  subject  of  their  employment,  so  as  to  give  no  authority 
to  the  one  over  the  other,  or  so  as  to  point  out  the  danger  of  the  ser- 
vice and  the  means  of  avoiding  it.  lb, 

20.  Same. — Equal  Knowledge  of  Danger. — Where  both  the  master  and  the 
servant  have  equal  knowledge  of  the  danger  of  the  service  required  and 
of  the  means  of  avoiding  it,  and  the  servant,  while  engaged  in  the 
performance  of  the  work  he  is  set  to  do,  is  injured  by  reason  of  his  own 
inattention  and  negligence,  the  master  is  not  liable.  76. 

21.  Contributory  Negligence. — Minor. — Contributory  negligence  on  the  part 
of  a  minor  will  defeat  his  right  to  recover  for  an  injury,  as  in  the  case 
of  an  adult.  lb. 

22.  Master  and  Servant. — Fellow  Servant. — Employing  or  Retaining  Incompetent 
Servant, — Notice. — Pleading, — Complaint, — A    master   is  not  liable   in 
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damages  to  a  servant  for  injuries  resnlting  from  the  negligence  of  a 
fellow  servant  engaeed  in  the  same  general  employment,  unless  he  has 
been  guilty  of  negligence  in  the  employment  of,  or,  after  notice,  con- 
tinues in  his  employment,  the  negligent  or  incompetent  employee 
through  whose  negligence  the  injury  was  caused,  and  such  negligence 
on  the  part  of  the  master  must  be  averred  in  the  complaint. 

Bogwrdy  AdmW^  v.  LouimUe,  etc,,  jB.  W.  Co,,  491 
23.  Same, —  Who  are  Fellow  Senxmta, — One  who  is  engaged  in  hauling  rock 
bv  means  of  a  team,  and  those  who  are  engaged  in  blasting  such  rock, 
ail  employed  by  a  common  master,  are  fellow  servants,  and  such  facts 
being  shown  by  a  complaint  to  recover  for  an  injury  to  the  teamster, 
an  averment  that  the  injured  servant  "  had  no  connection  whatever 
with  any  of  the  employees  of  the  defendant  who  were  engaged  in  blast- 
ing rock,"  is  a  mere  conclusion,  and  the  facts  will  control.  lb, 

NEWLY  DISCOVERED  EVIDENCK 

See  New  Tbial,  3  to  10, 12. 

NEW  TRIAL. 

See  Cbihinal  Law,  9, 10, 13,  15;  Dbainaoe,  11 ;  Practice,  2,  3,  Id,  17. 

1.  Miscondwct  of  AUamey  in  ArgtunerU, — InMlruetion. — A  citizen  of'  M. 
county  was  engaged  to  teach  school  in  F.  county,  and  subsequently 
brought  suit  to  recover  for  services.  On  application  of  the  plain- 
tiff, the  venue  of  the  cause  was  changed  irom  F.  county  to  M. 
countv,  where,  upon  the  trial  of  the  cause,  the  plaintiff's  attorney  in 
the  closing  arffument,  over  the  objection  of  the  defendant,  urged  the 
jury  to  "stand  by  your  own  citizen,^'  and  also,  over  objection  and 
against  the  admonition  of  the  court,  told  the  jury  that  "the  school 
trustees,  pupils  and  citizens  of  F.  county  are  trying  to  disgrace  and  op- 

Sress  a  citizen  of  M.  county,"  and  other  language  calculated  to  pre|u- 
ice  the  jury  against  the  defendant.    There  was  a  verdict  for  plaintiff. 
Eeldy  that  this  was  such  misconduct  as  entitled  the  defendant  to  a  new 

trial. 
Hdd,  also,  that  the  court  could  not,  in  its  instructions,  cure  the  error. 

School  Town  of  RoeheaUr  v.  Shaw,  IS68 

2.  I^vctioe. — Oomplaint. — Demurrer. — An  application  for  a  new  trial  made 
after  the  close  of  the  term  is  an  indei>endent  proceeding,  and  must  be 
by  complaint,  and  the  sufficiency  of  the  complaint  may  be  tested 
by  demurrer.  Hinee  v,  Driver,  S15 

3.  Same, — ExhibiU. — Newly  Dueovered  Evidence, — In  a  complaint  for  a  new 
trial  it  is  proper  to  set  out  the  evidence  given  on  the  £)rmer  trial,  and 
the  affidavits  containing  the  newly  discovered  evidence  in  exhibits 
filed  with  the  complaint,  and  such  exhibits  will  be  considered  part 
of  the  complaint  for  that  purpose,  but  not  for  the  purpose  of  supplv- 
ing  averments  that  should  be  made  in  the  body  of  the  pleading,    lb, 

4.  Same, — Second  New  TrtaL—\  party  can  obtain  a  second  new  trial  upon 
the  ground  of  newly  discovered  evidence  only  in  very  rare  cases  and 
by  making  an  unusually  strong  and  satisfactory  case.  lb, 

6.  Same.— Complaint  Mtut  Show  that  Evidence  woe  not  Di&eovered  during  Term. 
— It  must  be  shown  in  a  complaint  for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence,  that  it  was  not  discovered  during  the 
term.  lb. 

6.  Samc^Diligenee.—  Facts  Mutt  be  Pkocied.— The  facts  constituting  the 
diligence  alleged  to  have  been  used  to  obtain  evidence  must  be  pleaded, 
and  it  is  not  sufficient  to  plead  conclusions.  lb, 

7.  Same,— Making  Inquvieefor  Evidenee,— Where  the  diligence  alleged 
consists  in  making  inquiries  for  evidence,  it  is  necessary  to  state  time, 
place  and  circumstances  of  making  the  inquiries.  lb. 
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S.  Same. — MaieriaUty  o/"  Netdy  Discovered  Evidence, — ^The  complaint  mnst 
show  the  materiality  of  the  newly  discovered  evidence,  ana  show,  also, 
a  strong  probability  that  if  a  new  trial  should  be  granted  it  would 
change  the  result.  lb. 

^.  Same, — OumuUUive  Evidence. — New  trials  will  not  be  granted  to  permit 
the  introduction  of  merely  cumulative  evidence,  and  evidence  of  the 
same  kind,  addressed  to  the  same  point,  is  cumulative.  lb. 

10.  Same. — Admissions. — Where  admissions  of  a  party  to  the  same  point 
are  given  in  evidence  on  the  trial,  other  admissions  of  a  similar  char- 
acter and  to  the  same  point  are  cumulative.  lb. 

11.  Signature. — Miaeondud  of  CounaeL — The  genuineness  of  a  signature  was 
in  issue  by  an  answer  under  oath,  purporting  to  be  signed  by  the 
party,  but  this  was  not  put  in  evidence,  nor  was  there  any  evidence 
that  the  name  was  written  by  the  party.  In  argument  his  attorney 
was  permitted,  over  objection,  to  hand  the  affidavit  and  paper  in  dis- 
pute to  the  jury,  that  they  might  judge  of  the  handwriting  by  com- 
parison, which  they  did. 

Seld,  that  this  was  error.  Shorh  v.  Kimie,  4^9 

12.  Newly  Discovered  Evidence, — Diligence. — An  action  for  a  new  trial,  on  the 
fiTound  of  newly  discovered  evidence,  can  not  be  maintained  unless 
diligence  was  employed  to  obtain  the  evidence  upon  the  trial. 

Test  V.  Lanh,  56S 

18*  Same. — Bayment — Burden  of  Proof. — Where,  upon  the  trial,  the  contro- 
versv  turns  upon  the  proof  of  payment,  and  the  plaintiff,  who  has  the 
burden  and  who  knows  the  defendant  will  probably  dispute  it,  calls 
but  a  single  witness  to  prove  it,  without  making  any  effort  to  obtain 
corroborating  testimony,  though  one  of  his  witnesses  could  have  then 
testified  to  the  newly-discovered  evidence,  the  plaintiff  fails  to  show 
the  requisite  diligence,  and  is  not  entitled  to  a  new  triaL  lb. 

NON-RESIDENT. 
See  Pbincipal  and  Agent,  2. 

NOTICE. 
Bee  City,  19,  20;  Contract,  2;  Drainage,  15  to  17;  Fraud,  1,  3;  Guab- 
ANTY,  1;  Insurance,  2;  Mortgage,  2,  5,  6,  9;  Negligence,  20,  22; 
Partnership,  2,  4;  Principal  and  Surety,  4;  Railroad,  12, 14. 

NUISANCE. 

1.  Municipal  Gorporationa.—  Wooden  Buildings.— A  wooden  building  is  not 
in  itself  a  nuisance,  but  it  may  become  so  when  it  endangers  surround- 
ing buildings,  and  a  municipal  corporation  may  enact  an  ordinance 
providing  for  the  summary  removal  of  such  a  building. 

Baumgartner  v.  Hatiy,  575 

2.  Same, — Ordinance. — Fire  Limits. — A  municipal  corporation  has  power 
to  prescribe  fire  limits,  and  to  prevent  the  erection  of  wooden  build- 
ings within  the  prescribed  limits.  lb. 

S.  Same. — Public  Xuiaanee. — A  public  nuisance  may  be  summarily  abated 
without  notice  to  the  owner  of  the  thing  which  constitutes  the  nui- 
sance, provided  no  unnecessary  damage  is  done  to  the  property.      Jb. 

4.  Same. — Legislative  Potoer.— The  Legislature  has  power  to  invest  munici- 
pal corporations  with  authority  to  abate  public  nuisances  without  re- 
sorting to  judicial  proceedings.  lb. 

•5.  Sime. — Forfeiture  of  Property. — A  municipal  corporation  has  no  power 
to  forfeit  the  property  of  a  citizen,  but  the  abatement  of  a  public  nui- 
sance by  the  tearing  down  of  a  wocnlen  building  which  constitutes  a 
nuisance  is  not  a  forfeiture  of  property.  lb. 
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NUNC  PRO  TUNC  ENTRY. 
See  Daaihaqe,  15, 16 ;  Judgment,  1  to  3. 

OFFICE  AND  OFFICER. 
See  Township  Trustee. 

PARTIES. 
See  AflsiONHENT  of  Ebrob,  2, 3 ;  Contract,  4 ;  Judgment,  8;  Mortgage, 
10;  Pleading,  1, 14, 17 ;   Practice,  11 ;   Principal  and  Agent,  7 ; 
Real  Estate,  Action  to  Recover,  1. 
Joiid  Interest  of  Plaintifi, — Where  there  are  several  plaintiffs,  a  joint  inter- 
est in  each  and  all  of  them  must  be  shown,  in  order  to  a  recovery. 

Holgman  v.  Hibben,  3SS 
PARTITION. 

See  Married  Woman,  3,  4;  Pleading,  17;  Review  of  Judgment. 
Motion  to  Set  Ande  Report  of  Oommissianen. — Presumption, — PixuUiee. — Where 
a  motion  is  made  to  set  aside  the  report  of  partition  commissioners, 
on  the  ground  that  they  set  off  to  one  person  more  than  his  share  of 
land,  but  no  showing  is  made  of  the  truth  of  such  ground,  the  pre- 
sumption is  that  it  is  not  true  in  fact,  and  the  motion  should  be  over- 
ruled. Parke  v.  -fiTiwiea,  I4S 
PARTNERSHIP. 

1.  OhaUel  Mortgage, — Aseignment  for  Benefit  of  Orediton, — Where  a  su  rvi ving 

f partner  executed  a  mortgage  of  the  partnership  assets  to  secure  a  firm 
lability,  a  complaint  to  foreclose  the  mortgage  is  sufficient,  as  against 
an  assignee  appointed  subseauent  to  the  execution  of  the  mortgage, 
without  showing  any  compliance  with  the  statute  by  such  surviving 
partner.  Hadley  v.  MiUigany  49 

2.  Notice  of  Dieeolution. — Prcmiseory  Notee. — After  the  dissolution  of  a  nart- 
nership,  if  one  partner  executes  a  note  in  the  individual  names  of  both 
partners  (not  the  firm  name),  for  goods  in  the  line  of  the  partner^ 
ship  business,  sold  and  delivered  to  him  on  the  firm's  credit  by  one 
who  had  dealt  with  the  firm,  and  had  no  knowledge  of  the  dissolu- 
tion, no  notice  thereof  having  been  given,  the  note  will  bind  both. 

Iddinge  v.  Piereon,  4^8 

3.  Power  of  Ihrtner  to  Bind  Firm, — A  note  given  within  the  scope  of  the 
business  of  a  partnership,  by  one  of  the  partners,  in  the  names  of  all, 
binds  all ;  but  a  note  given  by  one  partner  over  the  dissent  of  his  co- 
partners, manifested  before  or  at  the  time  of  its  execution,  of  which 
the  payee,  at  the  time  of  its  delivery,  had  knowledge,  will  not  bind 
the  partners  so  dissenting  without  evidence  of  their  subsequent  ratifi- 
cation, lb. 

4.  Liability  of  Retiring  Paainer, — A  retiring  partner,  to  avoid  liability  for 
debts  of  the  new  firm,  must  cause  notice  of  his  retirement  to  be  given; 
otherwise  he  will  be  liable  for  subsequent  contracts  of  the  K>rmer 
partnership  with  those  who  knew  of  its  existence,  and  are  ignorant  of 
its  dissolution,  at  the  time  of  the  making  of  the  contracts,  and  who 
make  them  upon  the  faith  and  credit  of  all  the  partners.  lb. 

6.  Rule  as  to  Ih.rtnership  and  Individual  Creditors. — Decedents^  Estates. — In 
this  State,  partnersnip  creditors,  even  though  there  are  no  partner- 
ship assets,  and  no  solvent  partner,  can  not  participate  with  inaividual 
creditors  in  the  individual  estate  of  a  deceased  partner. 

Warren  v.  Fanner,  693 

6.  Same, — Parchojse  of  Partnership  Property  by  One  Partner  who  Agrees  to  Pacy 
Firm  Debts  as  part  Oonsideratwn,— -Where  one  partner  buys  out  the  en- 
tire interest  ol  his  co-partners,  the  firm  assets  become  his  individual 
property ;  and  a  ]^romise  to  pay  the  debts  of  the  firm,  as  part  consid- 
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eration  of  the  purchase,  is  binding  on  him,  and  the  partnership  credi- 
tors have  a  right  to  treat  him  as  individually  liable  for  their  claims^ 
by  virtue  of  such  promise,  in  common  with  original  individual  credi- 
tors, lb. 
7.  Same, — Where  the  partner  so  purchasing  dies,  partnership  creditors 
may  file  their  claims  against,  and  participate  on  eaval  terms  with  in- 
dividual creditors  in,  his  estate.    Zollabs,  C.  J.,  dissents.              /6. 

PAYMENT. 
See  Contract,  6;  Dbcedents*  Estates,  4;  Life  Inbubance,  8,  9;  New 
Trial,  13 ;  Promissory  Note,  2  to  4 ;  Railroad,  3, 21 ;  Sale;  Taxes, 
3,5. 

PERSONAL  PROPERTY. 
See  Assignmeztt  for  Benefit  of  Creditors  ;  Contract,  5,  6 ;  Decs- 
dents'  Estates,  3 ;  Fraud  ;  Sale. 

PHYSICIAN. 
See  Life  Insurance,  5. 
PLEADING. 
See  City,  7;  Contract,  2,  4;  Costs,  2;   Demurrer  to  Evidence,  3; 
Drainage,  1,  2,  18,19;   Family  Settlement,  1,  2;  Guaranty; 
Highway,  2;  Insurance,  1 ;  Life  Insurance,  1,  2, 4, 7, 10;  Negli- 
gence, 1, 14, 17,  22,  23;   New  Trial,  2,  3,  5,  6,  8, 11, 12;   Parties; 
Practice,  lto3, 10tol2;  Principal  and  Surety,  4 ;  Promissory 
Note,  2,  3 ;  Real  Estate,  Action  to  Recover;  Supreme  Court,  4; 
Taxes,  6;  Watercourse. 
1.   Promissory  Note, — Party  in  Interesl, — PUa  in  Bar. — In  an  action  on  a 
promissory  note  by  the  endorsee,  a  verified  answer  by.the  makers,  ad- 
mitting the  execution  of  the  note,  but  alleging  that  the  payee  was  still 
the  owner  thereof,  and  that  the  plaintiff  had  no  interest  in  it  other 
than  as  the  agent  and  tnistee  of  the  payee,  who  was  the  real  party  in 
interest,  and  that  the  note  was  assigned  to  the  plaintiff  only  for  the 
purpose  of  collection,  is  a  plea,  not  in  abatement,  but  in  bar. 

Pijcley  V.  VanNosUm,  S4- 

%   OmiphinL — Answer, —  WrtUen  Instrument.— 'Where  an  answer  sets  up  a 

different  lease  from  that  declared  on  in  the  complaint  in  the  cause,  it 

can  not  be  considered  in  determining  the  sufficiency  of  the  complaint 

on  demurrer.  6yler  v.  Humble,  S8 

3.  Same, — MitHakt. — Reformation, — An  answer,  stating  a  lease  differing  in 
terms  from  that  declared  on  in  the  complaint  and  contradictory  there- 
of, Imt  not  averring  a  mutual  mistake  and  asking  reformation,  is  bad 
on  demurrer.  lb. 

4.  Same. — Lease. — StU)sequent  Ptxrol  Agreement — Oonrideraiion. — In  an  ac- 
tion for  possession  of  real  estate  under  a  written  lease,  an  answer  which 
sets  out  a  subsequent  parol  agreement  to  execute  notes  with  security 
for  the  payment  of  the  rent,  but  does  not  show  any  consideration  for 
the  subsequent  agreement,  so  as  to  make  it  supersede  ttie  written  agree- 
ment and  bar  the  plaintiff's  right  of  possession  until  the  notes  were 
executed,  is  bad  on  demurrer.  76. 

5.  Bad  Answer  Sufficient  for  Bad  Complaint.— Where  a  demu  rrer  is  overmled 
to  a  bad  answer,  the  plaintiff  can  not  avail  himself  of  the  error  if  his 
complaint  is  insufiicient.  .  '  Bowen  v.  Striherj  45 

6.  Argumentativeness. — Argumentativeness  is  not  a  cause  of  demurrer  un- 
der the  code.  Ford  v.  Gri^  SS 

7.  I^remature  Bringing  qf  Action. — Comjdaint. —  Demurrer.  —  Where  a  com- 
plaint does  not  show  upon  its  face,  or  by  proper  exhibits  attached,  that 
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the  action  has  been  prematurely  brought,  it  is  not  bad  on  demurrer  for 
that  reason.  IVentnian  v.  Fletcher^  105 

8.  Argumenlaixoe  Denial, — Demurrer.— A  pleading  which  contains  an  argu- 
mentative denial  of  material  allegations  in  the  pleading  to  which  it  re- 
sponds, is  good  on  demurrer.  Claiuer  v.  Jones^  IBS 

9.  Omtrad. — Damages. — Remoteness, — In  a  suit  to  recover  for  the  value  of 
a  table-rake  to  be  attached  to  a  reaper,  a  counter-claim,  alleging  that 
by  the  contract  of  sale  the  plaintifi  agreed  to  adjust  the  same  to  the 
defendant's  reaper  so  that  ne  could  properly  harvest  a  crop  of  his 
wheat,  known  by  the  plaintiff  to  be  then  crowing,  that  the  plaintiff 
could  not  and  did  not  do  so,  whereby  the  defendant,  being  unable  to 
procure  another  machine,  was  compelled  to  use  it  to  avoid  greater  loss, 
whereby  he  lost  80  bushels  of  his  wheat,  of  the  value,  etc.,  is  bad  on 
demurrer,  the  damages  being  too  remote.  Fuller  v.  OwrtU^  S37 

10.  ComplaiTiL — School  Teacher. —  Employment  by  School  Town, — Contract. — 
A  complaint  against  the  school  town  of  K.,  alleging  the  employment 
of  the  plaintiff  by  the  defendant  to  teach  school  and  a  oreach  of 
the  contract,  is  sufficient  without  alleging  employment  by  the  trus- 
tees of  such  school  town,  or  that  the  town  was  incorporated,  or  that 
there  was  a  board  of  trustees  in  said  town. 

School  Toum  of  Rochester  v.  ShaWj  SSS 

11*  Same. — AcooufU.—lii  such  case,  a  paragraph  of  complaint  founded  on 
an  account  is  not  bad  on  demurrer  for  that  reason.  lb. 

12.  Demurrer. — A  demurrer  can  be  sustained  only  for  defects  apparent  on 
the  face  of  the  pleading  to  which  it  is  filed. 

Thames  L.  &  T.  Co,  v.  BemUe,  309 

13.  Cross  OomplainL — l^oeess. — As  to  co-defendants  who  are  parties  to  a 
cross  complaint,  its  filing  is  the  commencement  of  a  new  action,  and, 
for  that  purpose,  it  is  a  new  pleading  to  enforce  a  separate  and  dis- 
tinct right.  Anderson  v.  Wilson^  J^2 

14.  Same. — Requisites  of  Cross  Comp/ain/.— While,  in  this  State,  it  is  not 
necessary,  under  the  code,  to  pray  process  in  accordance  with  the 
former  chancery  practice,  but  process  issues  as  a  matter  of  course  on 
the  filing  of  a  complaint,  yet  the  parties  against  whom  relief  is  de- 
manded must  be  clearly  designated  by  name  in  the  complaint  as  de- 
fendants. But  as  to  matters  of  mere  description  and  identification, 
many  of  the  allegations  of  tiie  original  complaint  may  be  referred 
to  in  the  cross  complaint,  even  if  the  original  action  has  been  dis- 
missed, lb. 

16.  Answer  in  Abatement. — Pendency  of  Prior  Action. — Demurrer. — Eiror, — 
It  is  error  to  sustain  a  demurrer  to  a  verified  answer  in  abatement 
setting  up  that  a  prior  action,  between  the  same  parties  and  for  the 
same  cause  of  action,  is  pending  and  undetermined  on  appeal  in  the 
Supreme  Court.  Merritt  v.  Richey,  41G 

16.  Ezhibiis. — Judgment — The  transcript  of  a  judgment  need  not  be  filed 
with  the  complaint,  and  if  filed  is  no  part  of  the  record,  and  will 
not  be  considered  upon  demurrer  to  the  complaint,  even  if  it  shows 
that  the  court  which  rendered  the  judgment  had  no  jurisdiction. 

ConweU  V.  Conwell,  4^7 

17.  Former  Adjudication. — Sufficiency  of  Answer. —  Partition.  —  Demurrer,— 
Where  a  defendant,  in  an  action  for  the  partition  of  land,  files  a  cross 
complaint  setting  up  certain  equitable  liens  on  the  land  for  improve- 
ments  made,  taxes  paid  and  interest  thereon,  an  answer,  stating  in  sub- 
stance that  the  matters  alleged  in  such  cross  complaint  were  or  might 
have  been  litigated  in  a  former  suit  for  the  partition  of  the  same  land, 
between  substantially  the  same  parties,  claiming  respectively  the  same 
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shares  by  the  same  title  as  in  the  pending  action,  is  good  oo  demurrer 
as  an  answer  of  former  adjudication,  in  bar  of  such  action. 

Elvx)od  y.  Beymer^  504 
PRACTICE. 
See  Assignment  of  Error  ;  Bill  of  Exceptions  ;  Change  of  Venue  ; 
Demurrer  to  Evidence;  Drainage,  4  to  8,  10,  11;  Guaranty,  2; 
Highway,  1,3;  Interrogatories  to  Jury  ;  Instruction  to  Jury  ; 
Master  Commissioner;  Mortgage,  9;  Negligence,  1, 10,  11 ;  New 
Trial;  Partition;  Pleading,  2,  5,  6,  8,  12, 13, 15, 16;  Kailroad, 
14, 15, 18, 19 ;  Supreme  Court;  Survey;  Verdict. 

1.  Motion  to  Strike  Oat. — Overruling  a  motion  to  strike  out  parts  of  a 
pleading,  even  if  erroneous,  is  not  an  available  error. 

McLean  v.  Equitable  Life  Asmrance  Society,  197 

2.  AUeffcUions  and  Evidence. — Material  Variance. — New  Trial, — Error.  —The 
plaintiff  must  recover  upon  and  according  to  the  allegations  of  his 
complaint,  or  not  at  all ;  and  where  he  obtains  a  verdict  upon  evi- 
dence which  makes  or  tends  to  make  a  case  materially  different  from 
the  case  stated  in  his  complaint,  it  is  error  to  overrule  the  defend- 
ant's motion  for  a  new  trial.        Cleveland,  etc.,  R.  W.  Co.  v.  Wynani,  160 

3.  Striking  aid  Pleadings. — New  Trial. — ^That  a  pleading  or  part  thereof 
has  been  erroneously  struck  out,  is  not  cause  for  a  new  trial;  such  rul- 
ing can  only  be  presented  to  the  Supreme  Court  by  an  assignment  of 
error  founded  thereon.  CUy  of  New  Albany  v.  WhUcy  206 

4.  EqaiJty. — Trial  by  Jury. — A'Mwera  to  Interrogatoriee. — Where  a  cause  in 
equity  is  submitted  to  a  jury,  the  finding  is  only  for  the  information 
01  the  court,  and  a  motion  for  judgment  upon  answers  to  interroga- 
tories, notwithstanding  a  general  verdict,  is  improper.  ' 

Farmerff  Bank  v.  Butterfield,  SB9 

5.  Same. — There  is  no  error  in  submitting  to  a  jury  questions  of  fact  in 
a  cause  in  equity,  where  the  record  shows  that  the  court  did  this  onlv 
for  information,  and  afterwards  made  a  finding  for  itself.  /6. 

6.  Same. — InstrudioTis. — In  such  case,  instructions  to  the  jury  should  not 
be  general  as  in  a  suit  at  law,  but  should  be  only  such  as  relate  to  the 
determination  of  the  questions  of  facts  submitted.  lb. 

7.  Diaeretion. — Admission  of  Evidence  after  Argument  has  Begun. — ^The  court 
may,  in  its  discretion,  admit  further  evidence  after  anrument  has  be- 
gun. Curmcy  Dunn  &  Co,  v.  BauK,  2^7 

8.  SamA. — Eddjowe, —  LoA  WrUing. — Upon  sufficient  proof  of  the  loss  of  a 
writing,  its  contents  may  be  proven  by  parol.  lb. 

9.  Sam/e, — Impeachment  of  Witness, — Contradictoiy  Statements, — Section  608, 
B.S.  1881,  authorizes  the  impeachment  of  a  witness  by  proof  of  his 
contradictory  statements,  when  he  has  answered  that  he  does  not  rec- 
ollect having  made  them.  lb, 

10.  Open  and  Close  of  Argument. — Where,  under  the  pleadings,  the  plaintiff 
is  entitled  to  recover  his  whole  demand  without  prooi  unless  the  de- 
fendant establishes  his  answer  demiinding  atiirmative  relief,  the  latter 
is  entitled  to  open  and  close  the  evidence  and  the  argument. 

McCoi-mick,  etc,  Co.  v.  Gray,  285 

11.  Pleadina, — Joinl  Demurrer, — Ihrties.  —A  party  against  whom  a  cause  of 
action  is  shown  can  not  demur  to  the  complaint  because  no  cause  of 
action  is  shown  against  some  other  defendant.  And  so,  where  there 
is  a  joint  demurrer,  and  a  cause  of  action  is  shown  against  any  one  of 
the  parties  demurring,  the  demurrer  must  be  overruled. 

Holzman  v.  HibbeJi,  SS8 

12.  Pleading. — Complaint. — Amendment. — Interrogatones, — W^hen  an  amend- 
ed complaint  is  filed,  it  supersedes  not  only  the  original  complaint, 
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bat  interrogatories  filed  with  it,  and  in  that  case  it  is  not  error  to 
refuse  to  require  more  specific  answers  to  such  interrogatories. 

Hill  V.  Nisbet,  S41 

13.  Siffnivg  InstitLciions, — Supreme  Court. — There  is  no  error  in  refusing  in- 
structions which  are  not  signed  by  the  party  or  his  counsel,  nor  will 
the  Supreme  Cuurt  consider  a  refusal  in  any  case  unless  all  the  in- 
structions given  are  in  the  record.  Johnson  v.  Owinn,  4^6 

14.  Same. — ExamiruUion  of  Witnes8.-r-Where  a  witness  is  asked  as  to  a  lost 
instrument,  about  which  he  has  been  testifying,  "  Is  that  all  you  re- 
member of  the  contcnte  of  the  instrument?"  it  is  not  error  upon  his 
request  to  read  to  him  his  testimony  already  given.  /6. 

15.  Harmless  Error. — Evidevuie. — ^The  refusal  to  permit  a  defendant  to  prove 
the  truth  of  a  necessary  averment  in  the  plaintifi*'s  complaint  is  a 
harmless  error.  •  lb. 

16.  Evidence. —  When  Error  in  Admitting  not  AvailahU, — Error  in  admitting 
testimony  is  not  available  where  no  objection  is  made  to  its  introduc- 
tion, and  no  motion  made  to  strike  it  out.  Howleti  v.  Scottj  4^5 

17.  Same. — It  is  not  error  to  reject  evidence  which,  if  admitted,  would 
.  not  have  any  effect  on  the  finding.  lb. 

PREFERRED  CREDITOR. 

See  Bank  Check,  2. 

PRESUMPTION. 

See  City,  19,  20;  Cbihinal  Law,   19;  DraiKaoe,  4;  Intoxicatino 

Liquor,  3;  Judgment,  6;  Mobtoage,  6,  7;  Partition;  Supreme 

Court  1 . 

PRINCIPAL  AND  AGENT. 
See  Attorney  and  Client,  1 ;  Evidence,  5 ;  Negligence,  4,  5, 7, 12, 14, 

19 ;  Railroad,  1,  2. 

1.  Loan  Agent. — Eoidence. — Recitals  in  Wi-itten  InstnanenL — Recitals  in  re- 
ports of  appraisers,  chosen  by  an  agent  appointed  to  negotiate  loans,  to 
place  a  value  on  property  upon  which  loans  are  asked,  constitute  no 
evidence  of  the  truth  of  the  facts  stated,  but  may  be  considered  in 
determining  whether  the  agent  acted  in  food  faith. 

Union  JmU.  L.  Ins.  Co.  v.  Buchanan,  63 

2.  Same.  —  Non-UesiderU  PrineipaL  —  AgenVs  Liability.  —  Fraud.  —  Negli' 
genee. — Where  such  an  agent  sends  to  his  non-resident  principal  such 
information  regarding  the  security  ofiered  as  he  has  obtained,  he  is 
not  liable  for  Josses  unless  he  is  guilty  of  fraud  or  of  negligence  in  not 
obtaining  more.  lb. 

3.  Same. — Evidence. — Reasons  for  Writing  Letter. —  Witness. — A  witness  can 
not  be  permitted  to  state  the  reasons  which  influenced  him  to  write  a 
letter,  not  ambiguous  in  meaning,  in  which  he  gave  explicit  directions 
to  his  agent  to  do  a  designated  act,  as  such  agent  may  act  upon  the 
letter,  and  the  reasons  existing  in  the  mind  of  the  writer  can  not,  un- 
less known  to  the  agent,  affect  his  rights.  Jb. 

4.  Same. — Implied  Contract. — Money  Had  and  Received. — In  an  action  by  an 
agent  against  his  principal  on  an  implied  contract  to  account  to  him 
for  money  had  and  received,  and  to  pay  the  reasonable  value  of  the 
agent's  services,  the  plaintiff  may  prove  how  much  of  his  time  was 
devoted  to  the  business  of  such  principal.  lb. 

5.  Same.— Measure  of  Compensation. — Where  a  rate  of  compensation  for 
services  is  fixed  by  contract,  that  rate  governs ;  but  where  there  is  no 
contract  fixing  the  rate,  the  reasonable  value  of  such  services  is  the 
measure  of  compensation  to  be  recovered.  lb. 
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6.  Same* — Cuatom.  —  Jury. — Where  there  is  a  customary  Talne  fixed  for 
services,  that  rate  controls;  but  where  there  is  no  such  customarj 

•  rate,  the  jury  must  ascertain  their  value  from  the  evidence  placed  be- 
fore them.  lb. 

7.  Parties. —  When  Agent  May  Sue  in  kUt  Own  Name. — An  agent,  selling- 
property  for  and  by  authority  of  his  princijial,  on  credit,  and  having  ac- 
counted to  and  satisfied  his  principal  therefor,  may  sue  the  purchaser 
in  his  own  name.  FuUer  v.  CSartii,  2S7 

PRINCIPAL  AND  SURETY.       _ 
See  Pbomissobt  Note;  Railroad,  11. 

1.  Rdea&e  by  Extension  (/  Time. — Judgment. — Where  there  is  a  judgment 
against  A.  and  B.,  which  is  a  lien  on  real  estate,  and  the  creditor,  hav- 
ing knowledge  that  A.  is  merely  surety  for  B.,  by  valid  contract  with 
B.,  extends  the  time  of  paymeht  for  a  definite  time  without  A.'s  consent,, 
the  latter  is  released  and  may  maintain  a  suit  to  relieve  his  land 
from  the  apparent  lien  of  the  judgment.  Gipson  v.  Ogden,  iO 

2.  Same. — Cwmieraivon.— Chattel  Mortgage, — In  such  case,  the  execution  by 
B.  to  the  creditor  of  a  mortgage  on  goods  levied  upon  to  satisfy  the- 
judgment,  is  a  sufiScient  consideration  to  support  the  agreement  to  give 
time.  •  lb. 

3.  Same. — In  such  case,  the  remedy  exists  thouffh  the  fact  of  suretyship" 
was  not  established  by  the  judgment  as  might  have  been  done  by  vir- 
tue of  the  statute,  inasmuch  as  the  statute  did  not  deprive  the  surety 
of  rights  existing  at  the  common  law  and  in  equity.  lb. 

4.  Same. — Emdenoe — In  such  case,  the  general  denial  being  pleaded,  proof 
that  the  pt^intifiT  was  surety,  and  that  the  creditor  haa  notice  thereof^ 
is  essential.  lb. 

6.  Same. — In  such  case,  a  covenant  in  the  chattel  mortgage  to  extend  the 

time  of  payment  until  a  day  named,  and  that  the  mortgagor  should 

have  possession  of  the  goods  until  that  day,  is  proof  of  the  agreement 

to  give  time.  lb, 

PRIVILEGED  COMMUNICATION. 

See  Life  Insurance,  5. 

PROCESS. 

See  Pleading,  13, 14. 

PROMISSORY  NOTE. 

See  Contract,  2 ;  Partnership,  2,  3 ;  Pleading,  1,  4. 

1.  Principal  and  Surety. — Oral  Contemporaneoue  Agreement  between  Payee  and 
Surety. — Connderation. — Where  it  is  orallv  agreed  between  the  payee  of 
a  promissory  note— made  in  the  usual  form,  due  in  six  months,  and 
payable  without  any  condition  expressed — and  one  of  the  makers,  who 
signed  as  surety,  contemporaneously  with  the  making  of  the  note,  that 
in  consideration  that  such  surety  would  secure  a  debt  then  owing  by 
F.,  the  other  maker,  to  the  payee,  a  wholesale  merchant,  the  latter 
would  extend  to  F.  such  "  further  credit  for  goods  as  would  enable  him 
to  carry  on  his  business,"  and  would  credit  on  the  note  all  sums  of 
money  which  F.  should  thereafter  pay  him  until  the  note  was  fully 
paid,  such  agreement  can  not  be  pleaded  or  proved  ti)  discharge  the 
surety  from  liability  on  such  note,  first,  because  it  is  too  uncertain, 
and  can  not  be  enforced,  and,  second,  because  it  is  in  contradiction 
of  the  terms  of  the  note.  Trentman  v.  Fletcher,  lOS 

2.  Same.—Pleading.— Payment.— Demurrer.— In  such  case,  a  paragraph  of 
answer  setting  out  the  above  facts,  and  further  averring  that  after  the 
note  was  executed,  and  prior  to  its  maturity  and  before  suit  thereon, 
F.,  **  under  and  by  virtue  of  said  contract  and  agreement,"  paid  to  the 
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payee,  at  different  times,  sums  of  money  equal  to  the  amount  of  said 
note,  by  which  it  was  fully  paid,  is  good  on  demurrer  as  a  plea  of  pay- 
ment. /6. 

3.  Same. — General  Scope  and  Tenor  of  Pleading, — Failure  (/  Consideraiion.--- 
Where  the  general  scope  and  tenor  of  another  paragraph  of  answer  in 
such  case  is  to  set  up,  as  a  plea  of  failure  of  consideration,  the  agree- 
ment between  the  surety  and  the  payee,  and  the  refusal  of  the  payee  to 
perform  it,  such  paragraph  can  not  be  held  good  as  a  plea  of  payment, 
even  if  the  facts  alleged  would  be  otherwise  sufficient  for  such  pur- 
pose, lb. 

4.  Same, — Applieation  of  J^xyments, — If  money  be  paid  by  the  principal 

maker  to  the  payee  from  time  to  time,  after  the  note  has  matured, 
with  directions  to  apply  it  on  the  note,  it  is  his  duty  so  to  apply  it,  and 
if  he  fails  or  refuses  the  law  will  make  the  application,  irrespective  of 
the  agreement  between  the  payee  and  surety.  lb, 

PROSECUTING  ATTORNEY. 
See  Criminal  Law,  15. 

PUBLIC  POLICY. 
See  Mechanic's  Lien  ;  Railboad,  8. 
RAILROAD. 
See  City,  2;  Negligence,  1, 16  to  17,  22,  23. 
1.  IMneipal  and  Agent —  Liability  for  AcU   of  -4<7e7i/.—2brto.— Where  a 
corporation  employs  an  agent  to  detect  and  arrest  offenders  against 
its  property,  and  such  agent,  acting  within  the  general  scope  of  his 
employment,  arrests  an  innocent  man,  such   corporation  is  liable 
therefor,  although  the  particular  act  was  not  directly  authorized. 

Pennsylvania  Go,  v.  WeddUj  1S8 

"2.  Same. — Emdence.— Declarations  cf  Agent. — In  an  action  by  the  injured 

person  for  damages,  he  may  give  in  evidence  the  declarations  of  the 

agent  made  at  the  time  of  tne  arrest.  lb, 

3.  Public  Aid, — Levy  of  Tax  Exceeding  Two  per  Cent,  in  Two  Years. — Shrink- 
age in  Value  oj  Taxables. — Injunction. — Tender. — A  township  voted  an 
appropriation  of  $30,000  in  aid  of  a  railroad,  that  sum  being  less 
than  two  per  cent  of  the  taxables  for  the  preceding  year,  1879.  In 
1880,  the  county  board  levied  a  tax  of  one  per  cent,  on  such  taxables, 
but,  owing  to  shrinkage  in  the  value  thereof,  this  levy  produced  less 
than  one-half  of  the  appropriation.  In  1881,  the  board  levied  the  en- 
tire remainder  of  the  appropriation,  which  required  l^Vb  per  cent. 

Edd,  that  under  sections  4056  and  4057,  R.  S.  1881,  the  board  had  no 
power  to  order  a  levy  exceeding  two  per  cent,.in  any  one  period  of  two 
^ears,  and  that  the  collection  of  the  excess  could  be  enjoined  by  pay- 
ing or  tendering  the  part  of  the  tax  legally  due. 

Heidi  also,  that  if  a  levy  of  two  per  cent,  in  two  years  would  not  have  pro- 
duced the  required  amount,  by  reason  of  the  shrinkage,  an  additional 
levy  for  the  deficiency  might  have  been  ordered  in  the  succeeding 
year.  Miles  v.  i2ay,  1G6 

4.  Fences, — If  proper  fences  are  built  and  maintained,  it  will  make 
no  difference,  in  an  action  by  an  adjoining  land-owner  for  stock 
killed,  whether  such  fences  are  built  and  maintained  by  the  railroad 
company  or  such  adjoining  land-owner,  or  whether  they  are  upon 
the  right  of  way,  or  upon  the  lands  of  such  owner,  with  his  consent. 

Band  v.  Evansville,  efc.,  R  R.  Co,,  SOI 
b.  Same, — AgreemerU  by  Land-Owner  to  Fence. — Animals. — Where  an  ad- 
joining land-owner  expressly  or  impliedly  agrees  to  build  and  main- 
tain fences  between  his  lands  and  the  railroad,  as  to  him  the  track 
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will  be  regarded  as  fenced^  and  he  can  not  recover  from  the  company 
for  the  loss  of  animals  which,  for  the  want  of  such  fence,  pass  to  the 
track  and  are  injured  or  killed.  lb. 

6.  Same. — Farm  Orosdngs.— Gates. — Negligence, — Where  gates  are  allowed 
at  farm  crossings  for  the  convenience  of  an  adjoining  land-owner,  he 
is  bound  to  keep  them  closed,  and  if  he  fails  to  do  so,  and  his  ani- 
mals pass  through  them  to  the  railroad  and  are  injured  or  killed,  he 
can  not  recover  trom  the  company  on  the  ground  that  it  has  neglected 
to  fence  its  track  as  required  by  the  statute.  lb, 

7.  Same. — CatUe-PUa, — In  such  case,  and  as  to  such  land-owner,  the  com- 
pany is  not  bound  to  maintain  cattle-pits  at  such  crossing.  lb, 

8.  OonsoUdaUan, — Public  Policy.  —Under  the  statutes  of  this  State,  railroad 
corporations  may  acquire  by  purchase,  or  consolidate  with,  other 
connecting  or  intersecting  lines;  and  the  organization  of  a  railroad 
corporation,  with  the  view  of  ultimately  consolidating,  upon  equitable 
terms  and  in  accordance  with  the  provisions  of  the  statute,  with  one 
already  existing,  is  not  against  public  policy.  Hill  v.  Nubety  341 

9.  Same. — Buying  Slock  in  other  Roads. —  Ultra   Vires. — A  railroad  com- 

{^any,  having  power  to  consolidate  with  connecting  or  intersecting- 
ines,  may,  under  the  statute,  with  a  view  to  accomplishing  such  con- 
solidation and  carrying  out  the  object  for  which  it  was  created,  pur- 
chase the  stock  of  such  other  roads.  lb. 

10.  Same, — Equity. — Estoppel. — Persons  who  constituted  a  majority  of  the 
directors  when  such  purchase  of  stock  was  made,  can  not  be  heard  in 
equity  to  question  the  validity  of  such  purchase.  /6. 

11.  Same.— Transfer  of  Stock. — Sureties. — Indemnity. — A  railroad  company, 
merely  organized,  but  without  means  or  credit,  purchased  stock  of  an- 
other company,  giving  its  notes  therefor  with  sureties,  the  stock  pur- 
chased being  held'by  one  of  the  sureties  for  indemnity.  It  faile«i  to 
pay  its  notes  at  maturity,  and  its  stockholders  prevented  the  making 
of  assessments  or  calls  upon  themselves  to  provide  a  fund  for  such 
payment,  the  stock  purchased  then  being  of  Jess  value  than  was  sup- 
posed when  the  purchase  was  made.  Thereupon  an  arrangement  was 
made  by  the  concurrence  of  the  purchasing  company  and  its  sureties, 
some  01  whom  were  its  directors,  whereby  an  association  of  men,  in- 
cluding said  sureties,  took,  in  good  faith,  a  transfer  of  the  stock,  pay- 
ing therefor  the  notes  which  had  been  given  for  it. 

Heldj  that  the  transfer  of  the  stock  was  not  void,  and  equity  would  not 
interfere  to  set  it  aside  at  the  instance  of  stockholders  who  had  paid 
nothing  upon  their  stock  subscriptions.  Jb. 

12.  Same. — Forfeiture  of  Stock  for  Non-Payment  of  CaUs. — Notice, — The  non- 
payment of  calls  upon  subscriptions  for  capital  stock,  if  notice  of  the 
calls  and  demand  of  payment  be  made,  will,  without  other  notice,  war- 
rant a  forfeiture  of  the  stock  under  section  3896,  R.  S.  1881.  lb. 

13.  RigfU  of  Way. — Measure  of  Damages, — The  damages  for  taking  the  right 
of  way  for  a  railroad  upon  condemnation  are  measured  by  the  value  of 
the  land  taken  and  any  injury  to  the  rest  of  the  tract  through  which 
it  extends.  Indiana,  etc,  R,  W.  Co.  v.  Allen,  409 

14.  Same. —  Condemnation. — Notice. — JFVorftoc. — Filing  exceptions  to  the  in- 
quest in  proceeding  to  assess  damages  for  right  of  way  taken  by  a 
railroad  company  is  a  waiver  of  notice.  lb. 

16.  Same. — Construction  of  Statute. — Sheriff. — Jury. — In  such  proceedings, 
nnder  sections  887  and  925,  R.  S.  1881,  the  requirement  that  the  sheriff 
shall  charge  the  jury  is  merely  directory,  and  its  omission  does  not 
affect  the  proceedings.  lb. 

16.  Same, — Damages. —  When  and  to  Whom  They  Accrue, — When  a  railroad 
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takes  possession  and  builds  its  road  upon  the  lands  of  another  with 
out  appropriation  or  condemnation,  as  the  statute  proTides,  the  dam- 
ages then  accrue  to  the  owner,  and  a  subsequent  conveyance  of  the 
whole  tract  gives  the  grantee  no  right  to  anv  damages.  lb. 

17.  Same. — Chuxrdian  and  Ward. — A  guardian  can  not  grant  to  a  railroad 
company  a  right  of  way  upon  lands  of  his  infant  ward.  lb. 

18.  Right  of  Way. — Avxkrd  of  Appraiaeis. — ExcepHom. — /s^ue. — Evidence. — 
Damages, — Where  a  railroad  company  appropriates  land  for  its  right 
of  way,  and  the  appraisers  appointed  to  appraise  the  damages  of  the 
owner  of  the  land,  oy  reason  of  such  appropriation,  file  their  award  of 
such  damages,  and  the  owner  appeals  from  such  award  and  excepts 
thereto  upon  the  ground,  among  others,  that  the  damages  awarded 
were  inadequate  and  unjust,  for  the  reason  that  when  the  road  was 
built,  as  proposed,  upon  the  line  appropriated,  it  would  be  necessary 
for  the  owner  to  fill  his  land,  from  two  to  five  feet,  the  entire  length  of 
the  line  appropriated,  at  large  cost  to  him,  and  where,  upon  the  trial 
of  the  issue  thus  tendered,  evidence  is  admitted  tending  to  prove  the 
cost  of  making  such  fill,  as  an  element  of  the  owner's  damages,  the 
railroad  company  can  not  successfully  complain  of  the  admission  of 
such  evidence  as  error  for  the  first  time  in  the  Supreme  Court 

Terre  HatUe,  etc.,  iJ.  12.  Cb.  v.  Crawford,  550 

19.  Same. — Cbrt  of  FUL — Evidence. — Ineiruetion. — Error. — Where,  upon  the 
trial  of  the  issue  so  tendered,  evidence  is  offered  and  admitted,  with- 
out objection  or  exception,  tending  to  prove  the  cost  to  the  owner  of 
making  such  fill,  an  instruction,  to  the  effect  that  in  determining  the 
amount  of  the  owner^s  damages  arising  from  the  appropriation  of  his 
land  for  such  right  of  way,  it  is  proper  for  the  jury  to  consider,  amon^ 
other  things,  the  cost  to  him  of  making  such  necessary  fill,  is  within 
the  issues  and  applicable  to  the  evidence  in  the  cause,  and,  therefore^ 
is  not  an  available  error.  lb, 

20.  Same. — Evidence. — Opinion  of  Non-Expert. — The  opinion  of  a  non -expert 
witness,  as  to  the  cost  or  value  of  the  work  in  making  such  fill,  is 
competent  evidence.  lb. 

21.  Some. — Appropriationfor  Right  of  Way. — Appeal  from  Appraiunf  Award. — 
Payment  of  Final  Damages. —  Vesting  of  Title. — Where  a  railroad  com- 

Sany  appropriates  land  for  its  right  of  way,  and  the  appraisers  award 
am  ages  to  the  owner  of  the  land,  from  which  awara  an  appeal  is 
taken  to  the  proper  court,  the  payment  to  the  clerk  of  the  damages 
awarded  by  tne  appraisers  will  operate  only  as  a  license  to  the  rail- 
road company  to  taKe  possession  of  the  land  so  appropriated ;  and  the 
title  to  such  land  will  not  vest  in  such  railroad  company  until  it  has, 
fully  paid  the  damages  finally  assessed  and  adjudged  in  favor  of  such 
owner  upon  the  final  determination  of  such  appeal  by  the  proper 
court.  lb, 

RATIFICATION. 
See  Contract,  1 ;  Partnership,  3. 
REAL  ESTATE,  ACTION  TO  RECOVER. 

1.  Assignment  of  Chose  of  Action. — Parties. — The  statute  which  reouires  the 
assignor  of  a  chose  in  action,  without  endorsement,  to  be  maae  a  party 
to  answer  as  to  the  transfer  and  his  interest  therein,  does  not  apply  to 
actions  for  the  possession  of  real  estate  and  damages  for  its  detention. 

(Mrtwrighty.  Yaw,  119 

2.  Same. — Pleading. — Oron  Complaint. — Demurrer. — TVesposs. — A  cross  com- 
plaint is  not  bad  on  demurrer  for  charging  a  trespass  sounding  in  tort, 
where  each  party,  the  plaintiff  in  his  complaint  and  the  defendant  in 
his  cross  complaint,  charges  the  other  with  wrongful  acts  in  takings 
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poseession  of  the  same  real  estate,  and  each  sues  for  possession  of  the 
same  real  estate  and  damages  for  ite  detention.  lb. 

RECOUPMENT. 

See  Costs,  2. 

REFORMATION. 

See  Pleadikg,  3. 

RELEASE. 

See  MoBTOAOE,  2,  6 ;  Principal  and  Surety,  1. 

RENTS. 

See  Decedentb'  Estates,  2;  Tenants  in  Common;  Wili^  4. 

RES  ADJUDICATA. 

See  J.uixiMENT,  5  to  7 ;  Pleadino,  17.   . 

RESCISSION. 

See  Family  Settlement;  Mobtoaqe,  8. 

RES  GESTAE. 

See  Life  Insurance,  6. 

RESTRAINT  OF  TRADE. 

See  Contract,  4. 

REVERSION. 

See  WiLus,2. 

REVIEW  OF  JUDGMENT. 

NewMaUer,---MistakeofLaw. — RiWiiion.— Where  an  attorney,  acting  assach, 
innocently  advises  his  client,  an  administrator,  erroneously  as  to  his 
rights  in  a  matter  in  which  the  attorney  has  an  adverse  interest, 
whereby  the  client  and  attorneys  emploved  by  him  are  misled,  and 
take  a  judgment  in  partition  for  a  share  of  real  estate,  to  the  advantage 
of  the  first  attorney,  the  whole  of  which  was  owned  by  the  intestate, 
the  discovery  of  the  truth  afterwards  is  material  new  matter,  not  dis- 
coverable by  reasonable  diligence,  justifying  a  review  under  s^tion 
617,  R.  S.  1881,  as  against  the  first  attorney.    Dippel  v.  SckicketanM,  376 

RIGHT  OF  WAY. 
See  Railroad,  IS  to  21. 
SALE. 
See  Fraud;  Injunction,  2 ;  Married  Woman,  4;  Taxes. 
ChatteJls. — Delivery. — Condition. — Upon  the  sale  of  goods  for  cash,  a  deliv- 
ery in  expectation  of  immediate  payment  is  conditional,  and  until 
payment  or  waiver  thereof  no  title  passes.  Ourme,  Dunn  <&  Co.  v.  Eavh^4-7 

SCHOOLS. 
See  Pleading,  10, 11. 
SELF-DEFENCE. 
See  Criminal  Law,  4. 
SHERIFF. 
See  Railroad,  15. 
Compensation  for  Keeping  Jail  and  Caring  for  Pri8oner%. — A  sheriff,  in  this 
State,  for  services  rendered  by  him  in  keeping  the  county  jail  and  tak- 
ing care  of  the  prisoners  confined  therein,  is  entitled  to  no  compensa- 
tion in  addition  to  the  amount  allowed  by  law  for  the  boarding  of  pris- 
oners. Bynum  v.  Booardy  etc.^  90 
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SHERIFFS  SALE. 

See  MOBTGAGB,  1. 

SIGNATURE. 
See  New  Tbiai^  11. 

SPECIAL  FINDING. 
See  VsaDicT,  1. 

SPECIAL  JUDGR 
See  Judge. 

STARE  DECISIS. 
B<ma  Fide  I\ureha9er. — Judicial  decisions  are  eyidences  of  the  law,  hot 
where  they  are  not  long  established,  and  are  palpably  erroneous  and 
plainly  productive  of  injustice,  they  should  be  overruled,  and  a  party 
who  buys  lands  during  a  pending  litigation  can  not  hola  it  as  a  bona 
fide  purchaser  solely  on  the  ground  that  in  former  decisions  the  court 
had  declared  the  law  to  be  as  claimed  by  his  grantor.  FoluIt,  DavU,4St 

STATUS. 
See  Descents,  3,  4 ;  Statute,  3. 

STATUTE. 

1.  Validity  and  J^eef. ---Curative  statutes  are  valid,  and  may  heal  defects 
and  irregularities  in  judicial  proceedings ;  but,  where  the  proceeding 
was  had  in  a  tribunal  having  no  jurisdiction  of  the  subject-matter,  the 
proceeding  is  void,  and  can  not  be  made  valid  by  a  curative  statute. 

Slro88er  ▼.  OUy  <^  Fart  Wayne,  44S 

2.  Same. — Common  CaunaL — Board  of  Oommimoners. — JuritdiOion, — Where 
the  statute  confers  exclusive  jurisdiction  upon  the  board  of  commis- 
sioners to  order  lands  annexed  to  a  city,  the  power  can  not  be  exercised 
by  the  common  council,  and  a  statute  attempting  to  legalize  an  order 
made  in  such  a  case  by  the  common  council  is  inoperative  and  void.  lb, 

Z,  Oonttruetion  of, — A  statute  introducing  a  new  right,  or  creating  a  new 
status,  is  not  to  be  construed  as  a  separate  and  independent  law,  but 
is  to  be  considered  ^s  forming  part  of  one  uniform  system,  and,  in 
giving  it  effect,  it  is  proper  for  the  courts  to  look  to  other  statutes,  to 
the  common  law,  to  the  principles  of  natural  justice,  to  the  source 
from  which  the  new  right  was  derived,  and  to  the  object  intended  to 
be  accomplished  by  the  Legislature.  HumpnrieB  v.  DavUf  ^4 

STATUTE  CONSTRUED. 
See  Criminal  Law,  1, 13 ;  City,  2, 13, 14 ;  Dbbcents.  1, 4 ;  Drainage,  1, 
17;  Married  Woman,  1,2;  Mechanic's  Lien  ;  Mortgage,  1 ;  Rail- 
road, 3, 15;  Taxes,  1,3. 

STATUTE  OF  FRAUDS. 

See  Contract,  5,  6 ;  Guardian  and  Ward. 

STATUTE  OF  LIMITATIONa 

See  Action. 

STREET. 

See  City,  2  to  5,  7,  8, 13, 14, 18  to  20 ;  Injunction,  1. 

SUBROGATION. 

See  Mortgage,  1  to  3,  7. 

Vol.  100.— 41 
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SUNDAY. 
See  Intoxicatino  Liquob,  S. 
SUPERIOR  COURT. 
See  Assignment  07  Erbob,  1,  2. 
SUPREME  COURT. 
See  Assignment  of  Ebbok  ;  Biu^i  of  Exceptions  ;  Cbiminai.  Law,  9  to 
11,  18;  Masteb  CoMMsaaioKBB;  Neqlioence,  10;  Pleadino,  15; 
Practice  ;  RAiiiBOAD,  18. 
1.*  Improper  Argumeni  of  Gowi9eL — Bill  <^  ExoepHons. — BremmpUon. — Prac- 
tiee,— -Where  alleged  improper  remarks  of  counsel  to  the  jury  are  not 
preserved  in  the  record  by  bill  of  exceptions  showing  that  they  were 
objected  to,  or  what  action  the  court  took  with  respect  to  them,  the  Su- 
preme Court  will  not  consider  them,  but  will  presume,  nothing  ap- 
pearing in  the  record  to  the  contrary,  that  if  the  remarks  were  inap- 
propriate, the  trial  court  in  some  way  set  the  matter  right. 

Forsythe  v.  Kreuter,  27 

2.  Stkmt, — Judgment. — Motion, — Where  there  is  no  bill  of  exceptions  in  the 
record  showing  that  objection  was  made  to  the  order  and  judgment  of 
the  trial  court,  or  any  motion  to  modify  or  change  it,  no  question  in 
relation  thereto  is  properly  before  the  Supreme  Court  lb, 

3.  Harmleu  Error, — A  judgment  will  not  be  reversed  for  a  harmless  er- 
ror. Union  Mvt,  L.  Ins.  Co.  v.  Buehanan^  63 

4.  Practice. — Motion  to  Strike  Out. — Where  a  part  of  a*p]eading  has  been 
stricken  out  on  motion,  the  Supreme  Court  will  not  review  the  ruling^ 
unless  the  motion  to  strike  out  is  in  the  record.  Ford  v.  Oriffinj  85 

5.  Practice.  —  BUI  of  Exceptions,  —  Sufficiency  0/  Evidence,  —  InMruetions.  — 
Where  the  bill  of  exceptions  in  the  record  does  not  show  that  it  con- 
tains all  the  evidence,  the  Supreme  Court  can  not  decide  aa  to  its  suf- 
ficiency, nor  consider  the  instructions  asked  or  given,  unless  the  in- 
structions given  are  such  as  would  be  erroneous  under  any  supposable 
state  of  the  evidence.  Curturight  v.  late,  119 

6.  Bill  of  Exceptions, — Apparent  Omission  of  Evidence. — Although  the  bill  of 
exceptions  concludes  with  the  usual  formula,  "  this  was  all  the  evi- 
dence given  in  the  case,'*  yet  if,  on  the  face  of  the  bill,  there  is  an  ap- 

Sarent  omission  of  evidence,  the  Supreme  Court  will  not  consider  or 
ecide  any  question  which  depends,  for  its  proper  decision,  upon  the 
evidence  in  the  cause.  Collins  v.  Collins,  266 

7.  Practice, — Judgment. — The  correctness  of  a  judgment  can  not  be  ques- 
tioned for  the  first  time  in  the  Supreme  Court. 

Thames  L,  and  T,  Co.  v.  BeuiUe,  309 

8.  Same. — Bill  of  Exceptions. — Omission  of  Evidence. — Where  it  appears  by 
the  bill  of  exceptions  that  it  does  not  contain  all  of  the  eviaence  ren- 
dered at  the  trial,  that  which  is  in  the  record  can  not  be  examined  to 
determine  its  sufficiency  to  sustain  the  verdict.  lb. 

9.  Same. — Affidavits  as  to  Cause  of  Omission. — The  failure  to  include  all  the 
evidence  in  the  bill  of  exceptions  can  not  be  remedied  by  filing  affi- 
davits in  the  Supreme  Court  asserting  that  the  absent  evidence  was 
omitted  by  agreement  of  the  parties  to  the  action.  lb. 

10.  Practice. —  Weight  of  Evidence, — Where  there  is  some  evidence  tending 
to  sustain  the  verdict,  the  judgment  will  not  be  disturbed  by  the  Su- 
preme Court  on  the  weight  of  the  evidence.  Baker  v.  Carr^  530 

11.  Same. — Harmle.^  Eirorin  Rejecting  Evidence. — The  rejection  of  a  proper 
question  will  not  warrant  the  reversal  of  a  judgment,  where  it  is  ap- 
parent that  the  party  was  not  injured  thereby.  Ih. 

12.  Practice. —  Weight  of  Evidence. — Where  evidence  tends  to  sustain  the 
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▼erdict,  the  Sapreme  Court  will  not  disturb  it  on  the  weight  of  the  evi- 
dence. Oity  of  Aurora  v.  BUner^  S96 

18.  Same, — Excessive  Damages. — A  verdict  will  not  be  disturbed  on  the 
ground  of  excessive  damages,  unless  they  appear,  at  first  blush,  to  be 
grossly  excessive.  lb, 

14  Same, — Instructions, — Where  instructions  given  and  refused  have  not 
been  filed  as  the  statute,  section  533,  R.  S.  1881,  requires,  but  are  in 
the  record  by  a  bill  of  exceptions  which  fails  to  show  any  exception 
taken  to  the  giving  or  refusal,  no  question  thereon  can  be  made  in  the 
Supreme  Court  Eslinger  v.  East,  4^4 

15.  Same, — Where  the  evidence  is  not  in  the  record,  the  Supreme  Court 
will  not  review  the  finding  of  the  trial  court  upon  an  issue  of  fact. 

KenneU  v.  Smith,  494 
SURETY. 

See  PBiNCiFAii  AND  SuBETT;  Promissort  Note;  RaIIiROAD,  11. 

SURVEY. 

See  Evidence,  7. 

Effect  as  Evidence, — A  survey  bv  the  county  surveyor,  made  as  provided  by 

statute,  conclusively  binds  the  parties  thereto  unless  an  appeal  be 

taken.  Htmter  v.  Eichel,  46S 

TAXES. 

See  Guardian  and  Ward;  Railroad,  3. 

1.  Sale,— Failure  </  Title,— Rate  of  InteresL—SiaJtute  aww<rtie<f.— Under  the 
proviso  to  section  3  of  the  act  of  March  5, 1883  (Acts  1883,  p.  95), 
amending  section  6497,  R.  S.  1881,  which  latter  section  repealed  sec- 
tion 257  of  the  act  of  December  21, 1872,  a  jpurchaser  at  tax  sales  in 
1867  and  1871,  upon  the  failure  of  his  title  in  a  trial  had  after  such 
act  of  1883  went  into  effect,  is  entitled  to  recover  interest  only  at  the 
rate  of  six  per  cent,  per  annum,  as  provided  by  the  statute  in  force  at 
the  date  of  such  sales.  Bcnoen  v.  Striker,  45 

2.  Same, — Deed, — Must  he  Witnessed  by  County  Treasurer, — There  can  be  no 
recovery  of  land  under  a  tax  title,  even  on  a  sufficient  complaint,  if 
the  tax  deed  be  not  witnessed  by  the  county  treasurer,  as  required 
by  the  statute  authorizing  the  execution  of  such  deed.  lb. 

Z.  fecial  Assessments, — Omitted  Property,— Taxes  Paid.— Binding  Amount 
Ptid. — Under  the  assessment  law  of  December  21st,  1872,  and  its 
amendments,  special  assessments  of  omitted  property  were  only  au- 
thorized for  the  current  year,  and  where  such  assessments  were  made 
for  previous  years,  they  were  liable  to  be  vacated  and  set  aside  upon 
the  application  of  the  taxpayer.  But  if  the  taxpayer,  without  such 
application,  pay  the  taxes  on  such  omitted  property  so  specially  as- 
sessed, and  thereafter  files  his  claim  with  the  county  boara  to  obtain 
the  refunding  of  the  taxes  so  paid  by  him,  it  is  not  enough  for  him  to 
show  that  such  special  assessments  were  not  authorized  by  law,  but  he 
must  also  show  that  the  taxes  so  paid  by  him  were  *^  wrongfully  as- 
sessed." Board,  etc.,  v.  Murpky,  570 

4.  Same, —  WrongfiiUy  Assessed  Taxes, — Meaning  </. — In  such  case  it  is  not 
enough  to  show  that  the  special  assessment  of  the  taxes  paid  was  ir- 
regular and  unauthorized  by  law,  but  it  must  also  be  shown  that  such 
taxes  were  wrongfully,  that  is  unjustly,  assessed  and  levied.  lb, 

5.  Same, — Sufficiency  of  OomplaiTU, — Claim  under  Statute, — I^eadina, — In  pre- 
senting a  claim  against  the  county  in  the  commissioners'  court,  no 
formal  pleading  or  complaint  is  necessary;  but  where  the  claimant 
seeks  to  obtain  relief  under  a  statute,  he  must  state  such  facts  in  his 
claim  or  complaint  as  will  show  prima  fade  that  he  is  entitled  to  such 
relief.  /6. 
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TENANTS  IN  COMMON. 

Bents. — Bight  of  Tenant  to  Becover  from  Co- Tenant. — One  tenant  in  common 

who  occupies  the  land  is  not  accountable  for  rent  unless  he  excludes 

his  co-tenant,  but  is  accountable  where  he  receives  the  rent  from  a  third 

person.  Humphries  v.  Davis,    69 

TENDER. 

See  City,  14 ;  Injunction  ;  BlnjioAB,  3. 

TORT. 

See  Bailboad,  1,  2 ;  Rsai.  EeriATE,  Action  to  Recoveb,  2. 

TOWN. 

See  Cnr;  As  to  Town  Ptat—See  Evidence,  7 ;  Nuisance. 

TOWNSHIP. 

See  Railroad,  3. 

TOWNSHIP  TRUSTER 

1.  Eligibility, — A  township  trustee  who  has  been  in  office  two  conseca- 
tiye  terms  immediately  preceding  the  election  at  which  he  offers  him- 
self as  a  candidate  is  ineligible.  StatCf  ex  rel^,  v.  Johnson,  489 

2.  Same. — Election. —  Voles  for  Ineligible  Caandidate. — Votes  cast  for  a  person 
not  eligible  to  election  can  not  be  counted  against  eligible  candidates. 

8.  Same. — QualifeaHon. — ForfeUure  </  Ofke  hy  Failure  to  Qualify. — A  per- 
son elected  to  the  office  of  township  trustee  who  fails  to  give  bond 
as  required  br  section  5527,  R.  S.  1881,  for  more  than  six  months  af- 
ter the  election,  will  be  deemed  to  have  abandoned  the  office  unlesa 
some  satisfactory  excuse  for  the  delay  is  shown.  Ih, 

TRESPASS. 
See  Real  Estate,  Action  to  Recover,  2. 
By  Stock  Bvnning  at  Large. — Fencing. — In  the  absence  of  an  order  bj  the 
board  of  county  commissioners  permitting  cattle  to  run  at  large,  the 
owner  is  liable  for  damages  caused  by  any  trespass  they  may  commit 
while  so  running  at  large,  without  reference  to  the  quality  of  fenc- 
ing through  which  they  may  pass,  or  wliether  they  are  breachy  or 
accustomM  to  doing  mischief.  SUme  ▼.  Kopka,  45S 

TRIAL. 
See  Cbiminal  Law,  10 ;  Practice,  4,  5,  6. 
ULTRA  VIRES. 
See  City,  1 ;  Nuisance;  Railroad,  9. 
VARIANCE. 
See  Practice,  2. 
VENDOR'S  LIEN. 
See  Vendor  and  Purchaser,  2. 
VENDOR  AND  PURCHASER. 
See  Mortgage  ;  Stare  Decisis. 
1.    VolunJleer, — Cbimdera^ion. — One  who  has  not  paid  a  consideration  for 
property  is,  as  a  general  rule,  regarded  as  a  mere  volunteer,  and  a 
mere  volunteer  can  not  secure  the  defeat  of  a  lien  or  the  overthrow  of 
a  judgment  Petiy  v.  Ambrother,  610 

%  Same.  —  Bona  Fide  Purchaser.  —  Husband  and  Wife.— Vendor^ h  Lien. — 
I^reeedent  DeU. — A  wife  who  receives  a  conveyance  of  land  from  her 
husband  in  payment  of  a  precedent  debt,  and  does  not  change  her 
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conditiou  on  accoant  of  the  conveyance,  is  not  a  bona  fide  purchaser  for 
a  valuable  consideration  in  sncfa  a  sense  as  to  be  entitled  to  defeat  the 
vendor's  lien  of  her  husband's  grantor  for  the  purchase-money  of  the 
land.  lb, 

VENIRE  DE  NOVO. 
See  Vekdict. 
VERDICT. 
See  Criminal  Law,  9;  Int£rrogatori£s  to  Jury  ;  Negligence,  10; 
Practice,  2,  4,  5. 

1.  Special  Findings, —  Venire  de  Novo, — Practice, — Contradictory  answers  by 
the  jury  to  interrogatories,  the  general  verdict  beinff  in  due  form,  will 
not  justify  judgment  notwithstanding  the  general  verdict,  nor  the 
award  of  a  venire  de  novo,  Hereth  v.  Herethj  35 

2.  Venire  de  Novo, — Practice. — Defects  in  the  form  of  a  verdict  are  avail- 
able only  upon  motion  for  a  venire  de  novo,  Thayer  v.  Burger^  26^ 

3.  Uncertainty, —  Venire  de  Novo, — A  verdict  which  reads,  "We,  the  jury, 
find  for  the  plaintiff  and  assess  her  damages  at  $175,  with  six  percent, 
interest,''  is  not  so  uncertain  or  defective  as  to  authorize  a  venire  de 
novo.  Thames  L,  &  T.  Co,  v.  BevilU,  309 

VOLUNTARY  ASSIGNMENT. 
See  Assignment  for  Benefit  of  Creditors. 
VOLUNTEER. 
See  Vendor  and  Purchaser,  1. 
WAIVER. 
See  Assignment  of  Error,  4;  Demurrer  to  Evidence,  2,  3;  High- 
way, 3;  Life  Insurance,  6;  Railroad,  14;  Sale. 

WAREHOUSEMAN. 

See  Bailment. 

WARRANTY. 

See  Contract,  2 ;  Life  Insurance,  4,  6. 

WATERCOURSE. 

1.  Obgtruetion  of. — License, — Conaideratian. — Argumentative  Denial, — Demur- 
rer,— Complaint,  alleging  that  plaintiff  and  defendant  were  owners  of 
adjoining  lands  through  which  flowed  a  natural  watercourse;  that 

Slain  tiff,  with  the  knowledge  of  defendant,  exjpended  $1,000  in  tile 
rains  leading  into  such  watercourse  on  plaintiff's  land  ;  that  defend- 
ant unlawfully  ^Ued  up  and  obstructed  said  watercourse,  whereby 
plaintiff's  land  was  irreparably  damaged,  etc.  Answer,  that  the  ob- 
struction complained  of  was  not  of  a  natural  watercourse,  but  of  an 
artificial  outlet  to  ponds  of  water,  made  by  plaintiff  with  license  of 
defendant,  which  license  was  granted  without  consideration,  and  waa 
afterwards  revoked,  and  the  outlet  filled  up,  and  that  defendant  did 
not  obstruct  the  natural  outlet  of  said  ponds. 

Heldy  that  the  complaint  was  sufficient  on  demurrer. 

Seldj  also,  that  the  answer  averred  facts  constituting  an  argumentative  de- 
nial, and  was  good  on  demurrer.  Oauser  v.  Jonesy  123 

2.  Same, — EstoppeL — In  such  case,  if  any  act  was  done,  or  money  expend- 
ed, on  the  faith  of  such  license,  the  effect  of  which  would  be  to  pre- 
vent the  revocation  thereof,  it  should  be  pleaded.  lb, 

WIDOW. 
See  Decedents'  Estates,  4 ;  Family  Settlement,  2,  3;  Married  Wo- 
man, 4;  Wills,  1,  2. 
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WILUS. 

1.  L^e-Estaie, — Widow, — Where  a  claufie  in  a  will  provided,  *^  I  also  di- 
rect that  the  following  described  land  "  (describing  it)  "  to  be  and  be- 
long to  my  said  wife  so  lon^  as  she  maj  live/'  the  widow  took  a  life- 
estate  therein,  notwithstanding  a  declaration  in  the  first  clause  which 
indicated  a  purpose  on  the  part  of  the  testator  to  dispose  of  his  en- 
tire estate,  but  which  did  not  operate  as  such  disposition,  and  not- 
withstanding, also,  a  statement  in  the  last  clause  that  the  share  of 
his  real  and  personal  estate  given  his  wife  should  be  in  lieu  of  dower. 

Farh  v.  KimeSj  I4S 

2.  8amt, — Pdriial  IrUetiaey. — JBeoernon. — Stock  €§  DoioaU. — In  such  case, 
there  being  no  disposition  made  of  the  estate  in  reversion,  the  same 
descended  to  the  cnildren  of  the  testator,  and  if  one  of  them  died  be- 
fore the  termination  of  the  life-estate,  his  reversionary  interest,  if  he 
still  owned  it,  descended  to  his  heirs.  /6. 

3.  CkmMnuAion  rf, — Charge  0/ Support  and  EdtMUion  ofCkUdren. — A,  devise  of 
land  to  the  children  of  the  testator's  deceased  son  in  fee  simple,  with 
the  addition  of  these  words,  "It  is  my  desire  and  intention  that  the 
mother  of  said  children  shall  use  and  occupy  said  land  until  the  young- 
est of  said  children  shall  become  twenty-one  years  of  a^  to  sup- 
port and  educate  said  children,"  gives  the  mother  an  estate  in  the  land 
until  the  youngest  child  reaches  full  age,  charged,  however,  with  the 
support  and  education  of  the  children,  and  such  devise  is  not  upon 
condition  of  her  personal  occupancy  of  the  land.       Sibert  v.  Cbr,  S9S 

4.  Same, — Ouardian,— In  such  case,  where  it  appears  that  the  children  of 
the  testator's  deceased  son  have  resided  with  their  mother,  and  it 
is  not  shown  that  she  has  been  unable  or  failed  to  educate  or  support 
her  children,  a  guardian  of  such  children  can  not  call  upon  her  for 
any  portion  of  the  rents  and  profits  of  said  land ;  and  if  the  guardian 
has  collected  the  rents  of  said  land,  he  must  account  to  the  mother 
for  them.  lb. 

WITNESS. 
See  Dbaikaqe,  9 ;  Evidence,  1  to  4 ;  Instbuctions  to  Jubt,  7 ;  Mau- 
ciouB  Pbosecution,  2 ;  Neoliqence,  13 ;  N£wTbial,13;  Pbactice, 
9,14;  Bailboad,  20. 

WOODEN  BUILDING. 

See  NuiBAKCE. 

WORDS  AND  PHRASES. 

SeeCiTT,d;  CbdcinalLaw,  12 ;  Hiohwat,  2 ;  Intoxicatiko  IjquOB,  2 ; 

Tazeb,  4. 

WRITTEN  INSTRUMENT. 
See  GuABAiiTT,  1 ;  Pleading,  2  to  4 ;  Pbacticb,  8 ;  Pbevgipal  and 

Aqent,  1. 
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